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TUESDAY, MARCH 15, 1960 


House or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to call, at 10 a.m., in room 1334, House 
Office Building, Hon. Oren Harris (chairman) presiding, 

The CuarrMAN. Let the committee come to order, please. 

I observe there is a distinguished group of students who have hon- 
ored us today by their visit to this committee. I am informed there are 
two classes, all of them being ninth-grade students. 

Let me say in behalf of the committee that we are very glad to ex- 
tend to you a very cordial welcome to this committee this morning. We 
congratulate you on your study of matters that will affect you and 
your future as you assume the responsibilities and duties of a citizen 
on the attainment of your vocation following your education. 

We are indeed glad to have you here this morning, particularly, be- 
cause we will begin hearings on a very important item of legislation 
that vitally affects the future of our country as it is applicable to the 
independent regulatory agencies of the Government. 

You may be considering these matters of your Government in con- 
nection with your own educational program. You may remain as long 
as you wish. When you do get ready to go, I would ask you to be 
as quiet as you can. 

I apologize for not having sufficient seats for you to be seated in 
order that you could be more comfortable. 

Today the committee begins hearings on legislative proposals of 
far-reaching importance. I anticipate that two of the bills before 
us, H.R. 4800 and H.R. 6774, the American Bar Association bill, both 
of which I introduced in the 1st session of this, the 86th Congress, 
will consume a major part of our attention. 

In addition to H.R. 4800 and H.R. 6774, we will consider four bills 
inconnection with this series of proposals, amending the Federal Com- 
munications Act of 1934 in various respects. 
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(The bills referred to follow :) 


[H.R, 4800, 86th Cong., 1st sess. ] 


A BILL To amend the Communications Act of 1934, the Federal Aviation 
(with respect to the Civil Aeronautics Board), the Federal Power Act, the Federal Traq 
Commission Act, the Interstate Commerce Act, and the Securities Exchange Act of igae 
to strengthen the independence and effectiveness, and increase the confidence of the 
public in the efficient, fair, and independent operation, of the regulatory agencies whies 
administer such provisions of law, and for other purposes . 


Act of 1958 


Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, 

TITLE I—AMENDMENTS RELATING TO FEDERAL C¢ IMMUNICATIONS 
COMMISSION 


Part 1—NeEw TITLE I-A oF COMMUNICATIONS ACT OF 1934 


Sec. 101. The Communications Act of 1934 (47 U.S.C. 151-609) is amended 
by inserting after title I thereof a new title as follows: 


“TITLE I-A—ADMINISTRATIVE SAFEGUARDS 
“DECLARATION OF POLICY 


“Sec. 101. (a) The Congress hereby declares that it is vitally important in the 
public interest to strengthen the independence and effectiveness of the inde. 
pendent regulatory agencies and to increase the confidence of the public in the 
efficient, fair, and independent operation of these agencies, and, to this end, it jg 
necessary to take action— 

“(1) to guard against the exertion of improper influence upon such agep. 
cies, and against improper conduct by members and employees of such 
agencies ; 

(2) to insure the observance of proper ethical standards by the members 
and employees of such agencies, by the parties, by persons acting for or on 
behalf of such parties, and by other persons ; 

“(3) to preclude the making of communications to members or employees 
of such agencies, with respect to proceedings before such agencies, in sucha 
way that participants who should be given notice of such communications 
will not be informed thereof : 

“(4) to authorize each such agency to choose its own chairman; 

“(5) to provide for greater assumption of personal responsibility, by the 
members of such agencies, for the preparation of agency opinions; and 

“(6) to clarify and make uniform the power of the President to remove 
members of such agencies for cause. 

“(b) The following provisions of this title are intended to implement and make 
effective, in the case of the Federal Communications Commission, the policy de 
clared in subsection (a). 

“DEFINITIONS 


“Sec. 162. As used in this title— 
“(1) The term ‘proceeding’ means— 
“(a) a proceeding involving adjudication ; or 
“(b) a proceeding involving rule-making, but only if (i) such proceeding 
is one in the case of which the Commission, before taking final action, is 
required (by law or by rule of the Commission) or undertakes to afford to 
interested persons an opportunity to participate in the rule-making through 
submission of written data, views, or arguments, with or without the oppor 
tunity to present the same orally in any manner to the Commission, and 
(ii) a notice of proposed rule-making has been issued by the Commission. 

“(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act. 

“(3) The term ‘person’ includes, in addition to any individual (whether or 
not in public life), corporation, company, firm, partnership, association, of 
society, any organized group of individuals and any governmental body or body 
politic. 
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“7MPROPER INFLUENCE EXERTED BY PARTIES AND OTHERS; IMPROPER CONDUCT OF 
COMMISSION MEMBERS AND EMPLOYEES 


“Sec. 103. (a) The Congress hereby recognizes that it is improper for any 

rson, for himself or on behalf of any other person, to influence or attempt to 
jnfluence any vote, decision, or othe r action by the ¢ omission or by any member 
or employee thereof, in any proceeding or matter before the Commission by the 
use of secret and devious methods calculated to achieve results by the exertion 
or pressures, by the spreading of false information, by capitalizing on friendships 
or business connections, by the offering of pecuniary or other inducements, by 
extending unusual hospitality, or by other unfair or unethical means, rather 
than by reliance upon a fair and open presentation of facts and arguments in 
accordance with established procedures. whia: i 

“(p) The Congress hereby recognizes that it is improper for any member or 
employee of the ¢ omission to— . 

“(1) Engage, directly or indirectly, in any business transaction or ar- 
rangement for profit with any person, or any representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Com- 
mission and in connection with which the member or employee has any duty 
to perform. vi s4 

“(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative 
of any person, who has a pecuniary interest in any proceeding or matter 
pefore the Commission and in connection with which the member or em- 
ployee has any duty to perform. nis 

“(3) Use for the personal profit of himself or others contidential informa- 
tion gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid conflicts 
of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a 
personal interest incompatible with unbiased exercise of official judgment. 

“(e) The Congress hereby declares that it is improper for any member of the 
Commission, for a period of two years after termination of his membership, to 
appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of two years 
after termination of his employment, to appear before the Commission in a 
representative capacity in connection with any matter involving a subject matter 
directly connected with which such person was employed or performed duty 
while employed by the Commission. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 101 (a), the Commission shall prescribe regulations implementing and 
supplementing the provisions of subsections (a), (b), and (¢) of this section. 
In order to bring about compliance with such regulations, and in order to 
prevent acts, practices, and conduct which, by subsections (a), (b), and (ec) 
of this section, are declared to be improper, the Commission shall, among other 
things, establish procedures for considering and acting on complaints. The 
Commission, where appropriate, may issue reprimands and take other disci- 
plinary action, including suspension or disqualification of persons appearing in 
a representative capacity before the Commission, or take other action which may 
be warranted in particular instances, including action against the parties to 
proceedings. In exercising its authority under this subsection, the Commission 
shall endeavor to prevent, by all means available to it, acts and conduct of 
kinds which by subsections (2), (b), and (ce) are recognized or declared to be 
improper, whether or not such acts or conduct may constitute violations of 
other provisions of law. 


“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Sec. 104. (a) No person shall communicate, orally or by writing. with any 
member or employee of the Commission concerning the issues, merits, or dis 
position of any proceeding before the Commission, with the intention that any 
participant or participants in such proceeding will not receive knowledge of 
such communication ; except that the Commission, by regulations not inconsist- 
ent with the policy declared in section 101(2), may exempt from this subsection 
(1) communications made by a member or employee of the Commission to an- 
other member or employee of the Commission in those cases in which. in the 
judgment of the Commission, such exemptions are necessary to promote the ex- 
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peditious and efficient discharge by the Commission of its duties, and (2) ep. 
inunications made by specified officers, departments, or agencies of the Federa| 
Government in those cases in which, in the judgment of the Commission, such 
exemptions are necessary to enable the Commission, in the discharge of jt, 
duties, to secure necessary cooperation of such officers, departments, or agencies 

“(b) Any communication made in violation of subsection (a) shall be ignoreg 
by all Commission members and employees in considering, or in taking any gp. 
tion in or in relation to, any proceeding before the Commission. 


“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS 
IN PUBLIC FILES OF PROCEEDINGS 


“Sec. 105. (a) Subject to subsection (d), if any written communicatig, 
is made to the Commission or any member or employee of the Commission ¢op. 
cerning any proceeding before the Commission, the recipient shall promptly 
deliver it to the Secretary of the Commission, who shall promptly place it jy 
the public file of the proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral communicy. 
tion is made to any member or employee of the Commission concerning any pro. 
ceeding before the Commission, the recipient shall promptly make a fair, writ. 
ten summary of such communication and shall promptly deliver such summary 
to the Secretary of the Commission, who shall promptly place it in the public 
file of the proceeding. 

“(e) Subject to subsection (d), if any member or employee of the Commission 
communicates in writing with any person concerning any proceeding before the 
Commission, such member or employee shall promptly deliver a copy of such 
written communication to the Secretary of the Commission, who shall promptly 
place it in the public file of the proceeding. 

“(d) The Commission, by regulations not inconsistent with the policy declared 
in section 101(a), may exempt communications from subsections (a), (b), and 
(c) of this section in those cases in which, in the judjment of the Commission, 
such exemptions are necessary (1) to promote the expeditious and efficient dis. 
charge by the Commission of its duties, or (2) to enable the Commission, in the 
discharge of its duties, to secure necessary cooperation of specified officers, de 
partments, and agencies of the Federal Government. 

“(e) No written communication, written summary, or copy of a written con- 
munication placed in the public file of a proceeding as required by this section 
shall be removed from such file, except for official purposes. The public files of 
all proceedings shall be open to public inspection during normal business hours, 


“FILING OF NOTICES OF APPEARANCES 


“Sec. 106. (a) No person shall appear for himself or in a representative ca- 
pacity in any proceeding or matter before the Commission unless such person 
first files with the Commission a notice in writing, in such form as the Comnis- 
sion may prescribe, which shall set forth : 

“(1) his name and address; 

“(2) the name or other appropriate designation of the proceeding or 
matter involved ; and 

“(3) the name and address of the person, if any, represented. 

“(b) The Commission shall maintain a register in which there shall be entered 
the names and addresses of persons filing notices under subsection (a). 


“PENALTIES 


“Src. 107. (a) Any person who willfully and knowingly violates section 104 
or 106(a) shall be fined not more than $10,000 or imprisoned for not more than 
one year, or both. 

“(b) Any person who knowingly and willfully violates any provision of section 
105, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, is required to be placed 


or kept in the public file of such proceeding, shall be fined not more than $10,000 


or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Sec. 108. This title shall supersede and modify the provisions of the Adminis 
trative Procedure Act to the extent that this title is inconsistent therewith.” 
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Part 2—OTHER AMENDMENTS TO COMMUNICATIONS Act OF 1934 


AMENDMENT RELATING TO REMOVAL OF MEMBERS FOR CAUSE 


Seo. 110. Section 4(b) of the Communications Act of 1934 (47 U.S.C. 154(b) ) 
js amended by adding at the end thereof the following new sentence: “Any 
member of the Commission may be removed by the President for neglect of duty 
or malfeasance in office, but for no other cause.’ 


AMENDMENTS RELATING TO CHOICE OF CHAIRMAN AND VICE CHAIRMAN 


Sec. 111. (a) Section 4(a) of such Act (47 U.S.C. 154(a)) is amended by 
inserting “(1)” immediately after “(a)”, by striking out “, one of whom the 
president shall designate as chairman”, and by adding at the end thereof the 
following new paragraph : ; 

“(2) The Commission shall choose a chairman and a vice chairman from 
among its membership for terms to be determined by the Commission, but no 
member shall serve as chairman for more than three consecutive years, or, 
after having served a full term as chairman, again serve as chairman until a 
full term has elapsed after the termination of his term. The vice chairman 
of the Commission shall act as chairman in the absence or incapacity of the 

. an.” 
Saks Subsection (a) of section 5 of such Act (47 U.S.C. 155 (a) ) is amended 
by striking out “member of the Commission designated by the President as” in 
the first sentence thereof, and by striking out the last sentence thereof. 


AMENDMENT RELATING TO RESPONSIBILITY FOR PREPARATION OF OPINIONS 


Sec. 112. Section 5 of such Act (47 U.S.C. 155) is amended by adding at the 
end thereof the following new subsection: 

“(f) The Commission shall designate one of its members to prepare or to 
personally direct the preparation, in writing, of a statement of the reasons or 
pasis for the decision of the Commission in each case decided by the Commission. 
Each such statement shall be signed by the member of the Commission who 
was responsible for its preparation. Members shall be designated to prepare or 
direct the preparation of such statements so that, insofar as possible, (1) each 
member of the Commission will be responsible for the preparation of such state- 
ments with respect to every type of case decided by the Commission, and (2) no 
member of the Commission will be responsible for the preparation of a substan- 
tially greater number of such statements than any other member of the Com- 
mission with respect to any type of case decided by the Commission.” 


AMENDMENT RELATING TO CONSEQUENCE OF FAILURE TO ACT ON MOTION 


Sec. 113. Section 409 of such Act (47 U.S.C. 409) is amended by adding at 
the end thereof the following new subsection: 

“(n)(1) Except as provided in paragraph (2), if the Commission fails to 
grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 
the date on which such motion was filed with it, the person filing such motion 
shall have the same rights and remedies as though the Commission had denied 
such motion on the day following the last day of such sixty-day period. 

“(2) Prior to the expiration of the sixty-day period referred to in paragraph 
(1) the Commission, in case of the motion involved, for good cause shown on 
the record after affording notice and opportunity for hearing to parties 
to, and interested persons in, the proceeding, may extend the period within 
which it may grant or deny such motion to a date not more than one hundred 
and twenty days after the date on which the motion was filed with the Com- 
mission. If the Commission, after so extending such period, fails to grant or 
deny the motion on or before the date to which such period is so extended, the 
person filing such motion shall have the same rights and remedies as though 
the Commission had denied such motion on the day following such date. 

“(3) As used in this subsection the term ‘motion’ means a request to the 
Commission for any procedural or interlocutory ruling or relief.” 


REPEAL OF PROVISION PERMITTING ACCEPTANCE OF HONORARIUMS 


Sec. 114. The third sentence of subsection (b) of section 4 of such Act (47 
U.S.C. 154(b)) is amended by striking out the following: “; but this shall not 
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apply to the presentation or delivery of publications or papers for which g 
reasonable honorarium or compensation may be accepted”. 


REPEAL OF PROVISION PROVIDING FOR “REVIEW STAFF’? AND PROVISION PROHIBrtINg 
“ADDITIONAL PRESENTATIONS” IN CERTAIN CASES OF ADJUDICATION 
Sec. 115. Subsection (c) of section 5 of such Act (47 U.S.C. 155 (¢)) ang 
paragraph (2) of subsection (c) of section 409 of such Act (47 U.S.C, 409 (¢) 
(2)) are repealed. 


TITLE II—AMENDMENTS RELATING TO CIVIL AERONAUTICS BOARD 
Part v—NEW TITLE II—A or FEDERAL AVIATION ACT OF 1958 


Sec. 201. The Federal Aviation Act of 1958 (49 U.S.C. 1301-1542) is amended 
by inserting after title II thereof a new title as follows: 


“TITLE II-A—ADMINISTRATIVE SAFEGUARDS 
“DECLARATION OF POLICY 


“Sec. 221. (a) The Congress hereby declares that it is vitally important jp 
the public interest to strengthen the independence and effectiveness of the inda 
pendent regulatory agencies and to increase the confidence of the publie jp 
the efficient, fair, and independent operation of these agencies, and, to this end, 
it is necessary to take action— 

“(1) to guard against the exertion of improper influence upon such agen. 
cies, and against improper conduct by members and employees of such 
agencies ; 

*(2) to insure the observance of proper ethical standards by the men. 
bers and employees of such agencies, by the parties, by persons acting for 
or on behalf of such parties, and by other persons ; 

“(3) to preclude the making of communications to members or employees 
of such agencies, with respect to proceedings before such agencies, in such 
a way that participants who should be given notice of such communications 
will not be informed thereof ; 

“(4) to authorize each such agency to choose its own chairman; 

“(5) to provide for greater assumption of personal responsibility, by 
the members of such agencies, for the preparation of agency opinions; and 

“(6) to clarify and make uniform the power of the President to remove 
members of such agencies for cause. 

“(b) The following provisions of this title are intended to implement and 
make effective, in the case of the Civil Aeronautics Board, the policy declared in 
subsection (a). 

“DEFINITIONS 


“Sec. 222. As used in this title— 
“(1) The term ‘proceeding’ means— 
“(a) a proceeding involving adjudication; or 
“(b) a proceeding involving rule-making, but only if (i) such proceeding 
is One in the case of which the Board, before taking final action, is required 
(by law or by rule of the Board) or undertakes to afford to interested per- 
sons an opportunity to participate in the rule-making through submission 
of written data, views or arguments, with or without the opportunity to 
present the same orally in any manner to the Board, and (ii) a notice of pro 
posed rule-making has been issued by the Board. 

*(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act. 

“(3) The term ‘person’ includes, in addition to any individual (whether or 
not in public life), corporation, company, firm, partnership, association, or 
society, any organized group of individuals and any governmental body or 
body politic. 


“IMPROPER INFLUENCE EXERTED BY PARTIES AND OTHERS; IMPROPER CONDUCT OF 
BOARD MEMBERS AND EMPLOYEES 


“Src. 228. (a) The Congress hereby recognizes that it is improper for any per 
son, for himself or on behalf of any other person, to influence or attempt to il- 
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fluence any vote, decision, or other action by the Board or by any member or 
employee thereof, in any proceeding or matter before the Board by the use of 
secret and devious methods calculated to achieve results by the exertion of 
ressures, by the spreading of false information, by capitalizing on friendships 
or business connections, by the offering of pecuniary or other inducements, by 
extending unusual hospitality, or by other unfair or unethical means, rather than 
by reliance upon a fair and open presentation of facts and arguments in accord- 
ance with established procedures. 

“(p) The Congress hereby recognizes that it is improper for any member or 
employee of the Board to— 

“(1) Engage, directly or indirectly, in any business transaction or arrange- 
ment for profit with any person, or any representative of any person, who 
has a pecuniary interest in any proceeding or matter before the Board and 
in connection with which the member or employee has any duty to perform. 

“(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative of 
any person, who has a pecuniary interest in any proceeding or matter before 
the Board and in connection with which the member or employee has any 
duty to perform. 

“(3) Use for the personal profit of himself or others confidential informa- 
tion gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid conflicts 
of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a per- 
sonal interest incompatible with unbiased exercise of official judgment. 

“(¢) The Congress hereby declares that it is improper for any member of the 
Board, for a period of two years after termination of his membership, to appear 
in a representative capacity before the Board in connection with any matter; 
or for any employee of the Board, for a period of two years after termination 
of his employment, to appear before the Board in a representative capacity in 
connection with any matter involving a subject matter directly connected with 
which such person was employed or performed duty while employed by the Board. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 221(a), the Board shall prescribe regulations implementing and supple- 
menting the provisions of subsections (a), (b), and (c) of this section. In order 
to bring about compliance with such regulations, and in order to prevent acts, 
practices, and conduct which, by subsections (a), (b), and (ec) of this section, 
are declared to be improper, the Board shall, among other things, establish pro- 
cedures for considering and acting on complaints. The Board, where appropriate, 
may issue reprimands and take other disciplinary action, including suspension 
or disqualification of persons appearing in a representative capacity before the 
Board, or take other action which may be warranted in particular instances, 
including action against the parties to proceedings. In exercising its author- 
ity under this subsection, the Board shall endeavor to prevent, by all means avail- 
able to it, acts and conduct of kinds which by subsections (a), (b). and (ec) are 
recognized or declared to be improper, whether or not such acts or conduct may 
constitute violations of other provisions of law. 


“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Src. 224. (a) No person shall communicate, orally or by writing, with any 
member or employee of the Board concerning the issues, merits, or disposition of 
any proceeding before the Board, with the intention that any participant or par- 
ticipants in such proceeding will not receive knowledge of such communication: 
except that the Board, by regulations not inconsistent with the poliey declared in 
section 221(a), may exempt from this subsection (1) communications made by a 
member or employee of the Board to another member or employee of the Board 
in those cases in which, in the judgment of the Board, such exemptions are 
necessary to promote the expeditious and efficient discharge by the Board of its 
duties, and (2) communications made by specified officers, departments, or agen- 
cies of the Federal Government in those cases in which, in the judgment of the 
Board, such exemptions are necessary to enable the Board, in the discharge of 
its duties, to secure necessary cooperation of such officers, departments, or 
agencies, 
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“(b) Any communication made in violation of subsection (a) shall be ignore 
by all Board members and employees in considering, or in taking any actiop in 
or in relation to, any proceeding before the Board. 


“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS IN PUBLIC FILEg op 
PROCEEDINGS 


“Sec. 225. (a) Subject to subsection (d), if any written communication j 
made to the Board or any member or employee of the Board concerning apy 
proceeding before the Board, the recipient shall promptly deliver it to the 
Secretary of the Board, who shall promptly place it in the public file of th 
proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral commyyj. 


cation is made to any member or employee of the Board concerning any pp. | 


ceeding before the Board, the recipient shall promptly make a fair, writig, 


summary of such communication and shall promptly deliver such summary jy 


the Secretary of the Board, who shall promptly place it in the public file of th 
proceeding. 
“(c) Subject to subsection (d), if any member or employee of the Boarj 


communicates in writing with any person concerning any proceeding before tho | 


Board, such member or employee shall promptly deliver a copy of such writtey 


communication to the Secretary of the Board, who shall promptly place it jy 


the public file of the proceeding. 

“(d) The Board, by regulations not inconsistent with the policy declared jy 
section 221(a), may exempt communications from subsections (a), (b), and 
(ec) of this section in those cases in which, in the judgment of the Board, gy¢h 
exemptions are necessary (1) to promote the expeditious and efficient discharg 
by the Board of its duties, or (2) to enable the Board, in the discharge of jt 


duties, to secure necessary cooperation of specified officers, departments, anj | 


agencies of the Federal Government. 
“(e) No written communication, written summary, or copy of a written con. 


munication placed in the public file of a proceeding as required by this section | 


shall be removed from such file, except for official purposes. The public file 
of all proceedings shall be open to public inspection during normal business 
hours. 

“FILING OF NOTICES OF APPEARANCES 


“Sec. 226. (a) No person shall appear for himself or in a_ representatire 
eapacity in any proceeding or matter before the Board unless such person first 
files with the Board a notice in writing, in such form as the Board may prescribe, 
which shall set forth: 

“(1) his name and address ; 

“(2) the name or other appropriate designation of the proceeding or 
matter involved ; and 

“(3) the name and address of the person, if any, represented. 

“(b) The Board shall maintain a register in which there shall be entered the 
names and addresses of persons filing notices under subsection (a). 


“PENALTIES 


“Sec. 227. (a) Any person who willfully and knowingly violates section 2% 
or 226(a) shall be fined not more than $10,000 or imprisoned for not more than 
one year, or both. 

“(b) Any person who knowingly and willfully violates any provision of se. 
tion 225, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, is required to be place 
or kept in the public file of such proceeding, shall be fined not more than $10,00 
or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Sec. 228. This title shall supersede and modify the provisions of the Adminis | 


trative Procedure Act to the extent that this title is inconsistent therewith.” 
Src. 202. The table of contents of the Federal Aviation Act of 1958 is amendel 
by inserting immediately below 


“Sec. 205. Annual report.” 


the following: 
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“TITLE II-A—ADMINISTRATIVE SAFEGUARDS 


ugee, 221. Declaration of policy. 


. Definitions. 
ae a8. Improper influence exerted by parties and others; improper conduct of Board 


members and employees. 
“Sec, 224. Prohibition against certain off-the-record communications. ; 
“See. 995, Requirements as to placing certain communications in public files of proceedings. 
“gee, 226. Filing of notices of appearances. 


a 97, Penalties. 
ae a8. Administrative Procedure Act.” 


Part 2—OTHER AMENDMENTS TO FEDERAL AVIATION ACT OF 1958 


AMENDMENTS RELATING TO REMOVAL OF MEMBERS FOR CAUSE, AND CHOICE OF 
CHAIRMAN AND VICE CHAIRMAN 


Sec. 210. (a) Paragraph (2) of section 201(a) of the Federal Aviation Act of 
1958 (49 U.S.C. 1821(a) (2)) is amended by striking out the first and third sen- 
tences thereof, and by inserting in lieu of such first sentence the following: “Any 
member of the Board may be removed by the President for neglect of duty or 
malfeasance in office, but for no other cause.” 

(b) Section 201(a) of such Act is further ammended by adding at the end 
thereof the following new paragraph : 

“(3) The Board shall choose a chairman and a vice chairman from among its 
membership for terms to be determined by the Board, but no member shall serve 
as chairman for more than three consecutive years, or, after having served a 
full term as chairman, again, serve as chairman until a full term has elapsed 
after the termination of his term. The vice chairman of the Board shall act as 
chairman in the absence or incapacity of the chairman.” 


AMENDMENT TO SECTION 202 


Sec. 211. (a) Section 202 of such Act (49 U.S.C. 1322) is amended by adding 
at the end thereof the following new subsection : 


“RESPONSIBILITY FOR PREPARATION OF OPINIONS 


“(e) The Board shall designate one of its members to prepare or to personally 
direct the preparation, in writing, of a statement of the reasons or basis for the 
decision of the Board in each case decided by the Board. Each such statement 
shall be signed by the member of the Board who was responsible for its prepara- 
tion. Members shall be designated to prepare or direct the preparation of such 
statements so that, insofar as possible, (1) each member of the Board will be 
responsible for the preparation of such statements with respect to every type of 
case decided by the Board, and (2) no member of the Board will be responsible 
for the preparation of a substantially greater number of such statements than 
any other member of the Board with respect to any type of case decided by the 
Board.” 

(b) The table of contents of the Federal Aviation Act of 1958 is amended 
by adding immediately below 


“(d) Cooperation with other Federal agencies,” 


the following : 
“(e) Responsibility for preparation of opinions.” 


AMENDMENT TO TITLE X 


Sec, 212. (a) Title X of such Act (49 U.S.C. 1481-1489) is amended by add- 
ing at the end thereof the following new section: 


“CONSEQUENCE OF FAILURE To Actr ON Morion 


“SIXTY-DAY PERIOD 


“Sec. 1010. (a) Except as provided in subsection (b), if the Board fails to 
grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 
the date on which such motion was filed with it, the person filing such motion 
shall have the same rights and remedies as though the Board had denied such 
motion on the day following the last day of such sixty-day period. 
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“EXTENSION OF PERIOD FOR CAUSE 


“(b) Prior to the expiration of the sixty-day period referred to in Subsection 
(a) the Board, in case of the motion involved, for good cause shown on the 
record after affording notice and opportunity for hearing to parties to, and 
interested persons in, the proceeding, may extend the period within which it 
may grant or deny such motion to a dote not more than one hundred and twenty 
days after the date on which the motion was filed with the Board. If the Board 
after so extending such period, fails to grant or deny the motion on or before 
the date to which such period is so extended, the person filing such motion shal] 
have the same rights and remedies as though the Board had denied such motiog 
on the day following such date. 


“DEFINITION OF ‘MOTION’ 


“(c) As used in this section the term ‘motion’ means a request to the Boarg 
for any procedural or interlocutory ruling or relief.” 
(b) The table of contents of such Act is amended by adding immediately below 


“Sec. 1009. Joinder of parties.” 
the following: 


“Sec. 1010. Consequence of failure to act on motion. 
(a) Sixty-day period, 
(b) Extension of period for cause. 
(c) Definition of ‘motion’.”’ 


TITLE ITI—AMENDMENTS RELATING TO 
FEDERAL POWER COMMISSION 


Part 1—New Part I-A oF FEDERAL POWER ACT 


Sec. 301. The Federal Power Act (16 U.S.C. 791a—S25r) is amended by insert. 
ing after part I thereof a new part as follows: 


“Part J—A—ADMINISTRATIVE SAFEGUARDS 
“DECLARATION OF POLICY 


“Sec. 101. (a) The Congress hereby declares that it is vitally important in 
the public interest to strengthen the independence and effectiveness of the inde 
pendent regulatory agencies and to increase the confidence of the public in the 
efficient, fair, and independent operation of these agencies, and, to this end, it 
is necessary to take action— 

“(1) to guard against the exertion of improper influence upon such agen 
cies, and against improper conduct by members and employees of such 
agencies ; 

“(2) to insure the observance of proper ethical standards by the men- 
bers and employees of such agencies, by the parties, by persons acting for or 
on behalf of such parties, and by other persons ; 

“(3) to preclude the making of communications to members or employees 
of such agencies, with respect to proceedings before such agencies, in such 
a way that participants who should be given notice of such communications 
will not be informed thereof ; 

“(4) to authorize each such agency to choose its own chairman; 

“(5) to provide for greater assumption of personal responsibility, by 
the members of such agencies, for the preparation of agency opinions; and 

“(6) to clarify and make uniform the power of the President to remove 
members of such agencies for cause. 

““(b) The following provisions of this part are intended to implement and 
make effective, in the case of the Federal Power Commission, the policy declared 
in subsection (a). 

“DEFINITIONS 


“Seo. 102. As used in this part— 
(1) The term ‘proceeding’ means— 
“(a) a proceeding involving adjudication ; or 
“(b) a proceeding involving rule-making, but only if (i) such proceeding 
is one in the case of which the Commission, before taking final action, is 
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required (by law or by rule of the Commission) or undertakes to afford 
to interested persons an opportunity to participate in the rule-making 
through submission of written data, views, or arguments, with or without 
the opportunity to present the same orally in any manner to the Commission, 
and (ii) a notice of proposed rule-making has been issued by the Commission. 
“(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act 
“(3) The term ‘person’ includes, in addition to any individual (whether or 
not in public life), corporation, company, firm, partnership, association, or 
society, any organized group of individuals and any governmental body or body 


politic. 


“]MPROPER INFLUENCE EXERTED BY PARTIES AND OTHERS; IMPROPER CONDUCT OF 
COMMISSION MEMBERS AND EMPLOYEES 


“Sro. 103. (a) The Congress hereby recognizes that it is improper for any 
person, for himself or on behalf of any other person, to influence or attempt to 
influence any vote, decision, or other action by the Commission or by any mem- 
per or employee thereof, in any proceeding or matter before the Commission by 
the use of secret and devious methods calculated to achieve results by the exer- 
tion of pressures, by the spreading of false information, by capitalizing on friend- 
ships or business connections, by the offering of pecuniary or other inducements, 
by extending unusual hospitality, or by other unfair or unethical means, rather 
than by reliance upon a fair and open presentation of facts and arguments in 
accordance with established procedures, 

“(b) The Congress hereby recognizes that it is improper for any member or 
employee of the Commission to— 

“(1) Engage, directly or indirectly, in any business transaction or ar- 
rangement for profit with any person, or any representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Com- 
mission and in connection with which the member or employee has any duty 
to perform. 

*(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative of 
any person, who has a pecuniary interest in any proceeding or matter before 
the Commission and in connection with which the member or employee has 
any duty to perform. 

“(3) Use for the personal profit of himself or others confidential infor- 
mation gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid conflicts 
of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a 
personal interest incompatible with unbiased exercise of official judgment. 

“(e) The Congress hereby declares that it is improper for any member of the 
Commission, for a period of two years after termination of his membership, to 
appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of two years 
after termination of his employment, to appear before the Commission in a 
representative capacity in connection with any matter involving a subject matter 
directly connected with which such person was employed or performed duty 
while employed by the Commission. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 101(a), the Commission shall prescribe regulations implementing and 
supplementing the provisions of subsections (a), (b), and (c) of this section. 
In order to bring about compliance with such regulations, and in order to prevent 
acts, practices, and conduct which, by subsections (a), (b), and (ec) of this 
section, are declared to be improper, the Commission shall, among other things, 
establish procedures for considering and acting on complaints. The Commission, 
where appropriate, may issue reprimands and take other disciplinary action, 
including suspension or disqualification of persons appearing in a representative 
capacity before the Commission, or take other action which may be warranted 
in particular instances, including action against the parties to proceedings. In 
exercising its authority under this subsection, the Commission shall endeavor to 
prevent, by all means available to it. acts and conduct of kinds which by 
subsections (a), (b), and (c) are recognized or declared to be improper, whether 
or not such acts or conduct may constitute violations of other provisions of law. 


54428—60——_2 
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“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Sec. 104. (a) No person shall communicate, orally or by writing, with any 
member or employee of the Commission concerning the issues, merits, or dis. 
position of any proceeding before the Commission, with the intention that any 
participant or participants in such proceeding will not receive knowledge of gyeh 
communication; except that the Commission, by regulations not inconsigtey 
with the policy declared in section 101(a), may exempt from this subseetioy 
(1) communications made by a member or employee of the Commission ty 
another member or employee of the Commission in those cases in which, in the 
judgment of the Commission, such exemptions are necessary to promote the 
expeditious and efficient discharge by the Commission of its duties, and (2) 
communications made by specified officers, departments, or agencies of the 
Federal Government in those cases in which, in the judgment of the Commigsijop 
such exemptions are necessary to enable the Commission, in the discharge of jt, 
duties, to secure necessary cooperation of such officers, departments, or agencies, 

“(b) Any communication made in violation of subsection (a) shall be ignored 
by all Commission members and employees in considering, or in taking any 
action in or in relation to, any proceeding before the Commission, 


“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS IN PUBLIC FILES 
OF PROCEEDINGS 


“Sec. 105. (a) Subject to subsection (d), if any written communication js 
made to the Commission or any member or employee of the Commission concerp. 
ing any proceeding before the Commission, the recipient shall promptly deliver 
it to the Secretary of the Commission, who shall promptly place it in the public 
file of the proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral communi. 
cation is made to any member or employee of the Commission concerning any 
proceeding before the Commission, the recipient shall promptly make a fair, 
written summary of such communication and shall promptly deliver such 
summary to the Secretary of the Commission, who shall promptly place it ip 
the public file of the proceeding. 

““(e) Subject to subsection (d), if any member or employee of the Commission 
communicates in writing with any person concerning any proceeding before the 
Commission, such member of employee shall promptly deliver a copy of such writ- 
ten communication to the Secretary of the Commission, who shall promptly 
place it in the public file of the proceeding. 

“(d) The Commission, by regulations not inconsistent with the policy declared 
in section 101(a), may exempt communications from subsections (a), (b), and 
(ec) of this section in those cases in which, in the judgment of the Commission, 
such exemptions are necessary (1) to promote the expeditious and efficient dis. 
charge by the Commission of its duties, or (2) to enable the Commission, in the 
discharge of its duties, to secure necessary cooperation of specified officers, de 
partments, and agencies of the Federal Government. 

“(e) No written communication, written summary, or copy of a written com- 
munication placed in the public file of a proceeding as required by this section 
shall be removed from such file, except for official purposes. The public files of 
all proceedings shall be open to public inspection during normal business hours. 


“FILING OF NOTICES OF APPEARANCES 


“Sec. 106. (a) No person shall appear for himself or in a_ representative 
enpacity in any proceeding or matter before the Commission unless such person 
first files with the Commission a notice in writing, in such form as the Con: 
mission may prescribe, which shall set forth: 

(1) his name and address; 
‘*(2) the name or other appropriate designation of the proceeding or 
matter involved; and 
(3) the name and address of the person, if any, represented. 
“(b) The Commission shall maintain a register in which there shall be 


entered the names and addresses of persons filing notices under subsection (a). | 
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“PENALTIES 


“gpo. 107. (a) Any person who willfully and knowingly violates section 104 
or 106(a) shall be fined not more than $10,000 or imprisoned for not more than 
one year, or both. st 

“(b) Any person who knowingly and willfully violates any provision of sec- 
tion 105, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, ‘is senndiied dene 
placed or kept in the public file of such proceeding, shall be fined not more than 
$10,000 or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Spc. 108. This part shall supersede and modify the provisions of the Ad- 
ministrative Procedure Act to the extent that this part is inconsistent therewith.” 


Part 2—OTHER AMENDMENTS TO FEDERAL POWER ACT 


AMENDMENTS RELATING TO REMOVAL OF MEMBERS FOR CAUSE, AND CHOICE OF 
CHAIRMAN AND VICE CHAIRMAN 


Sec. 310. (a) The first paragraph of the first section of the Federal Power 
Act (16 U.S.C. 792) is amended by striking out “, one of whom shall be desig- 
nated by the President as chairman” and all that follows through the word 
“office” at the end of such paragraph and by inserting after the period at the 
end of such paragraph the following: “Any member of the Commission may be 
removed by the President for neglect of duty or malfeasance in office, but for 
no other cause. The Commission shall choose a chairman and a vice chairman 
from among its membership for terms to be determined by the Commission, but 
no member shall serve as chairman for more than three consecutive years, or, 
after having served a full term as chairman, again serve as chairman until a 
full term has elapsed after the termination of his term. The chairman shall 
be the principal executive officer of the Commission. The vice chairman of the 
Commission shall act as as chairman in the absence or incapacity of the 
chairman.” 

(b) The last sentence of the second paragraph of such first section is repealed. 

(c) Such first section and section 2 of such Act (16 U.S.C. 792, 793), as 
amended by subsections (a) and (b) of this section, are amended by striking 
out “commission” each time it is used in such sections to refer to the Federal 
Power Commission, and, in each such instance, by inserting “Commission” in 
lieu thereof. 

AMENDMENT TO PART III 


Sec. 311. Part III of such Act (16 U.S.C. 825-825r) is amended by redesig- 
nating section 320 as section 322 and by inserting immediately after section 319 
the following new sections: 


“RESPONSIBILITY FOR PREPARATION OF OPINIONS 


“Sec. 320. The Commission shall designate one of its members to prepare 
or to personally direct the preparation, in writing, of a statement of the reasons 
or basis for the decision of the Commission in each case decided by the Com- 
mission. Each such statement shall be signed by the member of the Commission 
who was responsible for its preparation. Members shall be designated to pre- 
pare or direct the preparation of such statements so that, insofar as possible, 
(1) each member of the Commission will be responsible for the preparation of 
such statements with respect to every type of case decided by the Commission, 
and (2) no member of the Commission will be responsible for the preparation of 
a substantially greater number of such statements than any other member of 
the Commission with respect to any type of case decided by the Commission. 


“CONSEQUENCE OF FAILURE TO ACT ON MOTION 


“Sec. 321. (a) Except as provided in subsection (b), if the Commission fails 
to grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 


‘ 
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the date on which such motion was filed with it, the person filing such Motion 


shall have the same rights and remedies as though the Commission had denied su 

such motion on the day following the last day of such sixty-day period, ; 
“(b) Prior to the expiration of the sixty-day period referred to in Subsection or 

(a) the Commission, in case of the motion involved, for good cause shown op the 50 

record after affording notice and opportunity for hearing to parties to, and jp. po 

terested persons in, the proceeding, may extend the period within which it May 

grant or deny such motion to a date not more than one hundred and twenty days “n) 


after the date on which the motion was filed with the Commission. If the Com. 
mission, after so extending such period, fails to grant or deny the motion op or 
before the date to which such period is so extended, the person filing such motigy 


shall have the same rights and remedies as though the Commission had denied pe 
such motion on the day following such date. in! 
“(c) As used in this section the term ‘motion’ means a request to the Commis. or 
sion for any procedural or interlocutory ruling or relief.” ; us 
' or 
TITLE IV—AMENDMENTS RELATING TO FEDERAL TRADE 2 
COMMISSION tel 
by 
Part 1—New Tir_e II or Feperat TRADE COMMISSION AcT RELATING 10 an 
ADMINISTRATIVE SAFEGUARDS ‘ 
Sec. 401. The Federal Trade Commission Act (15 U.S.C, 41-46, 47-58) jg % 
amended by inserting immediately before the first section thereof the following 
heading : 
“OITLE. 1” 
and by inserting at the end of such Act a new title as follows: 
“TITLE II 
“DECLARATION OF POLICY 
“Sec. 201. (a) The Congress hereby declares that it is vitally important ip 
the public interest to strengthen the independence and effectiveness of the inde- 
pendent regulatory agencies and to increase the confidence of the public in the 
efficient, fair, and independent operation of these agencies, and, to this end, itis 
necessary to take action— 
““(1) to guard against the exertion of improper influence upon such agen 
cies, and against improper conduct by members and employees of such 
agencies ; Co 
“(2) to insure the observance of proper ethical standards by the members ap 
and employees of such agencies, by the parties, by persons acting fororon | an 
behalf of such parties, and by other persons: af 
(3) to preclude the making of communications to members or employees re} 
of such agencies, with respect to proceedings before such agencies, in such dit 
a way that participants who should be given notice of such communications wh 
will not be informed thereof ; | 
*(4) to authorize each such agency to choose its own chairman; in 
“(5) to provide for greater assumption of personal responsibility, by the stl 
members of such agencies, for the preparation of agency opinions; and In 
“(6) to clarify and make uniform the power of the President to remove ac 
members of such agencies for cause. 804 
“(b) The following provisions of this title are intended to implement and est 
make effective, in the case of the Federal Trade Commission, the policy declared wi 
in subsection (a). inc 
“DEFINITIONS ca] 
; in 
“Sec. 202. As used in this title— ext 
“(1) Theterm ‘proceeding’ means— | to 
“(a) a proceeding involving adjudication ; or . sul 
“(b) a proceeding involving rule-making, but only if (i) such proceeding | or 
is one in the case of which the Commission, before taking final action, is | 
required (by law or by rule of the Commission) or undertakes to afford to 
interested persons an opportunity to participate in the rule-making through 
submission of written data, views, or arguments, with or without the oppor a 


tunity to present the same orally in any manner to the Commission, and (ii) 
a notice of proposed rule-making has been issued by the Commission. 
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«(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act. 

“(3) The term ‘person’ includes, in addition to any individual (whether 
or not in public life), corporation, company, firm, partnership, association, or 
society, ANY organized group of individuals and any governmental body or body 


politic. 


“7M PROPER INFLUENCE EXERTED BY PARTIES AND OTHERS; IMPROPER CONDUCT OF 
COMMISSION MEMBERS AND EMPLOYEES 


“Sec, 203. (a) The Congress hereby recognizes that it is improper for any 
person, for himself or on behalf of any other person, to influence or attempt to 
influence any vote, decision, or other action by the Commission or by any member 
or employee thereof, in any proceeding or matter before the Commission by the 
use of secret and devious methods calculated to achieve results by the exertion of 
pressures, by the spreading of false information, by capitalizing on friendships 
or business connections, by the offering of pecuniary or other inducements, by ex- 
tending unusual hospitality, or by other unfair or unethical means, rather than 
py reliance upon a fair and open presentation of facts and arguments in accord- 
ance with established procedures. 

“(p) The Congress hereby recognizes that it is improper for any member or 
employee of the Commission to— 

“(1) Engage, directly or indirectly, in any business transaction or ar- 
rangement for profit with any person, or any representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Com- 
mission and in connection with which the member or employee has any 
duty to perform. 

“(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative 
of any person, who has a pecuniary interest in any proceeding or matter 
before the Commission and in connection with which the member or em- 
ployee has any duty to perform. 

“(3) Use for the personal profit of himself or others confidential infor- 
mation gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid conflicts 
of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a 
personal interest incompatible with unbiased exercise of official judgment. 

“(e¢) The Congress hereby declares that it is improper for any member of the 
Commission, for a period of two years after termination of his membership, to 
appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of two years 
after termination of his employment, to appear before the Commission in a 
representative capacity in connection with any matter involving a subject matter 
directly connected with which such person was employed or performed duty 
while employed by the Commission. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 201(2), the Commission shall prescribe regulations implementing and 
supplementing the provisions of subsections (a). (b), and (ec) of this section. 
In order to bring about compliance with such regulations, and in order to prevent 
acts, practices, and conduct which, by subsections (a), (b), and (e) of this 
section, are declared to be improper, the Commission shall, among other things, 
establish procedures for considering and acting on complaints. The Commission, 
where appropriate, may issue reprimands and take other disciplinary action, 
including suspension or disqualification of persons appearing in a representative 
capacity before the Commission, or take other action which may be warranted 
in particular instances, including action against the parties to proceedings. In 
exercising its authority under this subsection, the Commission shall endeavor 
fo prevent, by all means available to it, acts and conduct of kinds which by 
subsections (a), (b), and (ce) are recognized or declared to be improper, whether 
or not such acts or conduct may constitute violations of other provisions of law. 


“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Sec. 204. (a) No person shall communicate. orally or by writing, with any 
member or employee of the Commission concerning the issues, merits, or disposi- 
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tion of any proceeding before the Commission, with the intention that any 
participant or partipants in such proceeding will not receive knowledge of gyeh 
communication; except that the Commission, by regulations not inconsistent 
with the policy declared in section 201(a), may exempt from this subsee tion 
(1) communications made by a member or employee of the Commission to ap. 
other member or employee of the Commission in those cases in which, in the 
judgment of the Commission, such exemptions are necessary to promote the 
expeditious and efficient discharge by the Commission of its duties, and (2) 
communications made by specified officers, departments, or agencies of the Feq.- 
eral Government in those cases in which, in the judgment of the Commission, 
such exemptions are necessary to enable the Commission, in the discharge of jtg 
duties, to secure necessary cooperation of such officers, departments, or agencies. 

“(b) Any communication made in violation of subsection (a) shall be ignored 
by all Commission members and employees in considering, or in taking any 
action in or in relation to, any proceeding before the Commission. : 
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“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS IN PUBLIC FILES op 
PROCEEDINGS 


“Sec. 205. (a) Subject to subsection (d), if any written communication js 
made to the Commission or any member or employee of the Commission concerp. 
ing any proceeding before the Commission, the recipient shall promptly deliver 
it to the Secretary of the Commission, who shall promptly place it in the public 
file of the proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral communi- 
cation is made to any member or employee of the Commission concerning any 
proceeding before the Commission, the recipient shall promptly make a fair, 
written summary of such communication and shall promptly deliver such sum. 
mary to the Secretary of the Commission, who shall promptly place it in the 
public file of the proceeding. 

“(c) Subject to subsection (d), if any member or employee of the Commission 
communicates in writing with any person concerning any proceeding before the 
Commission, such member or employee shall promptly deliver a copy of such 
written communication to the Secretary of the Commission, who shall promptly 
place it in the public file of the proceeding. 

“(d) The Commission, by regulations not inconsistent with the policy 
declared in section 201(a), may exempt communications from subsections (a), 
(b), and (c) of this section in those cases in which, in the judgment of the 
Commission, such exemptions are necessary (1) to promote the expeditious and 
efficient discharge by the Commission of its duties, or (2) to enable the Con- 
mission, in the discharge of its duties, to secure necessary cooperation of 
specified officers, departments, and agencies of the Federal Government. 

“(e) No written communication, written summary, or copy of a written com- 
munication placed in the public file of a proceeding as required by this section 
shall be removed from such file, except for official purposes. The public files of 
all proceedings shall be open. to public inspection during normal business hours, 


“FILING OF NOTICES OF APPEARANCES 


“Sec. 206. (a) No person shall appear for himself or in a representative capac 
ity in any proceeding or matter before the Commission unless such person first 
files with the Commission a notice in writing, in such form as the Commission 
may prescribe, which shall set forth : 

“(1) his name and address; 

“(2) the name or other appropriate designation of the proceeding or 
matter involved ; and 

“(3) the name and address of the person, if any, represented. 

““(b) The Commission shall maintain a register in which there shall be entered 
the names and addresses of persons filing notices under subsection (a). 


“PENALTIES 


“Sec. 207. (a) Any person who willfully and knowingly violates section 2H 
or 206(a) shall be fined not more than $10,000 or imprisoned for not more that 
one year, or both. 
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“(b) Any person who knowingly and willfully violates any provision of section 
905, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, is required to be placed 
or kept in the public file of such proceeding, shall be fined not more than $10,000 
or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Seo, 208. This title shall supersede and modify the provisions of the Admin- 
istrative Procedure Act to the extent that this title is inconsistent therewith.” 


Parr 2—OTHER AMENDMENTS TO FEDERAL TRADE COMMISSION ACT 


AMENDMENT RELATING TO REMOVAL OF MEMBERS FOR CAUSE, AND CHOICE OF CHAIR- 
c MAN AND VICE CHAIRMAN 


Sec. 410. The first section of the Federal Trade Commission Act (15 U.S.C. 
41) is amended by striking out the fourth and sixth sentences thereof, and by 
inserting in lieu of such sixth sentence the following: “Any commissioner may 
pe removed by the President for neglect of duty or malfeasance in office, but 
for no other cause. The commission shall choose a chairman and a vice chair- 
man from among its membership for terms to be determined by the commission, 
put no member shall serve as chairman for more than three consecutive years, 
or, after having served a full term as chairman, again serve as chairman until 
a full term has elapsed after the termination of his term. The vice chairman 
of the commission shall act as chairman in the absence or incapacity of the 
chairman.” 


AMENDMENTS RELATING TO RESPONSIBILITY FOR PREPARATION OF OPINIONS, AND 
CONSEQUENCE OF FAILURE TO ACT ON MOTION 


Sec. 411. Such Act is amended by redesignating sections 17 and 18 thereof 
as sections 19 and 20, respectively, and by inserting immediately after section 
16 the following new sections: 

“Sec. 17. The commission shall designate a commissioner to prepare or to 
personally direct the preparation, in writing, of a statement of the reasons or 
basis for the decision of the commission in each case decided by the commission. 
Each such statement shall be signed by the commissioner who was responsible 
for its preparation. Commissioners shall be designated to prepare or direct 
the preparation of such statements so that, insofar as possible, (1) each commis- 
sioner will be responsible for the preparation of such statements with respect 
toevery type of case decided by the commission, and (2) no commissioner will be 
responsible for the preparation of a substantially greater number of such state- 
ments than any other commissioner with respect to any type of case decided by 
the commission. 

“Sec. 18. (a) Except as provided in subsection (b), if the commission fails 
to grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 
the date on which such motion was filed with it, the person filing such motion 
shall have the same rights and remedies as though the commission had denied 
such motion on the day following the last day of such sixty-day period. 

“(b) Prior to the expiration of the sixty-day period referred to in subsection 
(a) the commission, in case of the motion involved, for good cause shown on 
the record after affording notice and opportunity for hearing to parties to, and 
interested persons in, the proceeding, may extend the period within which it 
may grant or deny such motion to a date not more than one hundred and twenty 
days after the date on which the motion was filed with the commission. If 
the commission, after so extending such period, fails to grant or deny the motion 
on or before the date to which such period is so extended, the person filing such 
motion shall have the same rights and remedies as though the commission had 
denied such motion on the day following such date. 

“(e) As used in this section the term ‘motion’ means a request to the com- 
mission for any procedural or interlocutory ruling or relief.” 
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TITLE V—AMENDMENTS RELATING TO INTERSTATE 
COMMERCE COMMISSION 


Part 1—NeEw Part I-A oF INTERSTATE COMMERCE ACT 
RELATING TO ADMINISTRATIVE SAFEGUARDS 


Sec. 501. The Interstate Commerce Act (49 U.S.C. 1-1022) is amended py 
inserting after part I thereof a new part as follows: ; 


“PART I-A 
“DECLARATION OF POLICY 


“Sec. 101. (a) The Congress hereby declares that it is vitally important jy 
the public interest to strengthen the independence and effectiveness of the 
independent regulatory agencies and to increase the confidence of the public jg 
the efficient, fair, and independent operation of these agencies, and, to this end, 
it is necessary to take action— 

“(1) to guard against the exertion of improper influence upon sgneh 
agencies, and against improper conduct by members and employees of such 
agencies ; 

(2) to insure the observance of proper ethical standards by the members 
and employees of such agencies, by the parties, by persons acting for or oy 
behalf of such parties, and by other persons; 

“(3) to preclude the making of communications to members or employees 
of such agencies, with respect to proceedings before such agencies, in such 
a way that participants who should be given notice of such communications 
will not be informed thereof ; 

(4) to authorize each such agency to choose its own chairman: 

“(5) to provide for greater assumption of personal responsibility, by the 
members of such agencies, for the preparation of agency opinions; and 

“(6) to clarify and make uniform the power of the President to remoye 
members of such agencies for cause. 

““(b) The following provisions of this part are intended to implement and make 
effective, in the case of the Interstate Commerce Commission, the policy declared 
in subsection (a). 

“DEFINITIONS 


“Sec. 102. As used in this part- 
“(1) The term ‘proceeding’ means 
“(a) a proceeding involving adjudication; or 
“(b) a proceeding involving rule-making, but only if (i) such proceeding 
is one in the case of which the Commission, before taking final action, is 
required (by law or by rule of the Commission) or undertakes to afford to 
interested persons an opportunity to participate in the rule-making through 
submission of written data, views, or arguments, with or without the op 
portunity to present the same orally in any manner to the Commission, and 
(ii) a notice of proposed rule-making has been issued by the Commission. 

“(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act. 

“(3) The term ‘person’ includes, in addition to any individual (whether or 
not in public life), corporation, company, firm, partnership, association, or 
society, any organized group of individuals and any governmental body or body 
politic. 

(4) The term ‘Commission’ means the Interstate Commerce Commission. 


“IMPROPER INFLUENCE EXERTED BY PARTIES AND OTHERS: IMPROPER CONDUCT OF 
COMMISSION MEMBERS AND EMPLOYEES 


“Sec. 108. (a) The Congress hereby recognizes that it is improper for any 
person, for himself or on behalf of any other person, to influence or attempt to 
influence any vote, decision, or other action by the Commission or by any mell- 
ber or employee thereof, in any proceeding or matter before the Commission by 
the use of secret and devious methods calculated to achieve results by the exer: 
tion of pressures, by the spreading of false information, by capitalizing om 
friendships or business connections, by the offering of pecuniary or other induce 
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ments, by extending unusual hospitality, or by other unfair or unethical means, 
rather than by reliance upon a fair and open presentation of facts and arguments 
jin accordance with established procedures. 

“(h) The Congress hereby recognizes that it is improper for any member or 
employee of the Commission to— : 

“(1) Engage, directly or indirectly, in any business transaction or ar- 
rangement for profit with any person, or any representative of any person, 
who has a pecuniary interest in any proceeding or matter before the 
Commission and in connection with which the member or employee has any 
duty to perform. 

“(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative 
of any person, who has a pecuniary interest in any proceeding or matter 
before the Commission and in connection with which the member or em- 
ployee has any duty to perform. 

“(3) Use for the personal profit of himself or others confidential informa- 
tion gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid con- 
flicts of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a 
personal interest incompatible with unbiased exercise of official judgment. 

“(c) The Congress hereby declares that it is improper for any member of 
the Commission, for a period of two years after termination of his membership, 
to appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of two years 
after termination of his employment to appear before the Commission in a 
representative capacity in connection with any matter involving a subject matter 
directly connected with which such person was employed or performed duty 
while employed by the Commission. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 101(a), the Commission shall prescribe regulations implementing and 
supplementing the provisions of subsections (a), (b), and (¢) of this section. 
In order to bring about compliance with such regulations, and in order to pre- 
yent acts, practices, and conduct which, by subsections (a), (b) and (ce) of 
this section, are declared to be improper, the Commission shall, among other 
things, establish procedures for considering and acting on complaints. The 
Commission, where appropriate, may issue reprimands and take other dis- 
ciplinary action, including suspension or disqualification of persons appearing 
in a representative capacity before the Commission, or take other action which 
may be warranted in particular instances, including action against the parties 
to proceedings. In exercising its authority under this subsection, the Com- 
mission shall endeavor to prevent, by all means available to it, acts and conduct 
of kinds which by subsections (a), (b), and (c) are recognized or declared to be 
improper, whether or not such acts or conduct may constitute violations of 
other provisions of law. 


“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Sec. 104. (a) No person shall communicate, orally or by writing, with any 
member or employee of the Commission concerning the issues, merits, or disposi- 
tion of any proceeding before the Commission, with the intention that any 
participant or participants in such proceeding will not receive knowledge of 
such communication ; except that the Commission, by regulations not inconsistent 
with the policy declared in section 101(a), may exempt from this subsection 
(1) communications made by a member or employee of the Commission to an- 
other member or employee of the Commission in those cases in which, in the 
judgment of the Commission, such exemptions are necessary to promote the 
expeditious and efficient discharge by the Commission of its duties, and 
(2) communications made by specified officers, departments, or agencies of the 
Federal Government in those cases in which, in the judgment of the Commission, 
such exemptions are necessary to enable the Commission, in the discharge of its 
duties, to secure necessary cooperation of such officers, departments, or agencies. 

“(b) Any communication made in violation of subsection (a) shall be 
ignored by all Commission members and employees in considering, or in taking 
any action in or in relation to, any proceeding before the Commission. 
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“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS IN PUBLIC FILES OP ' 
t 


PROCEEDINGS 


“Sec. 105. (a) Subject to subsection (d), if any written communication ig 
made to the Commission or any member or employee of the Commission Concer. 
ing:any proceeding before the Commission, the recipient shall promptly deliver 
it to the Secretary of the Commission, who shall promptly place it in the Public 
file of the proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral communicg. 
tion is made to any member or employee of the Commission concerning apy 
proceeding before the Commission, the recipient shall promptly make a fair 
written summary of such communication and shall promptly deliver such sum. 
mary to the Secretary of the Commission, who shall promptly place it in th 
public file of the proceeding. 

“(c) Subject to subsection (d), if any member or employee of the Commissio, 
communicates in writing with any person concerning any proceeding before the 
Commission, such member or employee shall promptly deliver a copy of suc 
written communication to the Secretary of the Commission, who shall promptly 
place it in the public file of the proceeding. 

“(d) The Commission, by regulations not inconsistent with the policy declareg 
in section 101(a), may exempt communications from subsections (a), (b), an 
(c) of this section in those cases in which, in the judgment of the Commission, 
such exemptions are necessary (1) to promote the expeditious and efficient dis. 
charge by the Commission of its duties, or (2) to enable the Commission, in the 
discharge of its duties, to secure necessary cooperation of specified officers 
departments, and agencies of the Federal Government. 

“(e) No written communication, written summary, or copy of a written 
communication placed in the public file of a proceeding as required by this 
section shall be removed from such file, except for official purposes. The public 
files of all proceedings shall be open to public inspection during normal business 
hours. 

“FILING OF NOTICES OF APPEARANCES 


“Sec. 106. (a) No person shall appear for himself or in a_ representative 
capacity in any proceeding or matter before the Commission unless such person 
first files with the Commission a notice in writing, in such form as the Commis. 
sion may prescribe, which shall set forth : 

*(1) his name and address; 

(2) the name or other appropriate designation of the proceeding or 
matter involved ; and 

“(3) the name and address of the person, if any, represented. 

“(b) The Commission shall maintain a register in which there shall be en 
tered the names and addresses of persons filing notices under subsection (a), 


“PENALTIES 


“Sec. 107. (a) Any person who willfully and knowingly violates section 1H 
or 106(a) shall be fined not more than $10,000 or imprisoned for not more than 
one year, or both. 

“(b) Any person who knowingly and willfully violates any provision of 
section 105, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, is required to be placed 
or kept in the public file of such proceeding, shall be fined not more than $10,000 
or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Sec. 108. This part shall supersede and modify the provisions of the Ad- 
ministrative Procedure Act to the extent that this part is inconsistent there 
with.” 


Part 2—OtTHER AMENDMENTS TO INTERSTATE COMMERCE ACT 


AMENDMENTS RELATING TO REMOVAL OF MEMBERS FOR CAUSE, AND CHOICE 
CHAIRMAN AND VICE CHAIRMAN 


Sec. 510. Section 11 of the Interstate Commerce Act (49 U.S.C. 11) is 
amended— 
(1) by inserting “(1)” immediately after “Sec. 11.”, 
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(2) by amending the third sentence thereof to read as follows: “Any Com- 
missioner May be removed by the President for neglect of duty or malfeasance 
in office, but for no other cause.”, and 

(3) by adding at the end thereof the following new paragraph: 

“(2) The Commission shall choose a Chairman and a Vice Chairman from 
among its membership for terms to be determined by the Commission, but 
no member shall serve as Chairman for more than three consecutive years, 
or, after having served a full term as Chairman, again serve as Chairman 
until a full term has elapsed after the termination of his term. The Vice 
Chairman of the Commission shall act as Chairman in the absence or in- 
capacity of the Chairman.” 


AMENDMENT RELATING TO RESPONSIBILITY FOR PREPARATION OF OPINIONS, AND 
CONSEQUENCE OF FAILURE TO ACT ON MOTION 


Sec. 511. Section 17 of such Act (49 U.S.C. 17) is amended by adding at the 
end thereof the following new paragraphs: 

“(13) The Commission shall designate a Commissioner to prepare or to 
personally direct the preparation, in writing, of a statement of the reasons or 
pasis for the decision of the Commission in each case decided by the Com- 
mission. Each such statement shall be signed by the Commissioner who was 
responsible for its preparation. Commissioners shall be designated to prepare or 
direct the preparation of such statements so that, insofar as possible, (a) each 
Commissioner will be responsible for the preparation of such statements with 
respect to every type of case decided by the Commission, and (b) no Com- 
missioner will be responsible for the preparation of a substantially greater 
number of such statements than any other Commissioner with respect to any 
type of case decided by the Commission. 

“(14)(a) Except as provided in subdivision (b) of this paragraph, if the 
Commission fails to grant or deny a motion filed with it in any proceeding on the 
record by any party to, or any person interested in, such proceeding within 
sixty days after the date on which such motion was filed with it, the person 
fling such motion shall have the same rights and remedies as though the 
Commission had denied such motion on the day following the last day of such 
sixty-day period. 

“(b) Prior to the expiration of the sixty-day period referred to in subdivision 
(a) of this paragraph the Commission, in case of the motion involved, for good 
cause shown on the record after affording notice and opportunity for hearing 
to parties to, and interested persons in, the proceeding, may extend the period 
within which it may grant or deny such motion to a date not more than one 
hundred twenty days after the date on which the motion was filed with the 
Commission. If the Commission, after so extending such period, fails to grant 
or deny the motion on or before the date to which such period is so extended, 
the person filing such motion shall have the same rights and remedies as though 
the Commission had denied such motion on the day following such date. 

“(e) As used in this paragraph the term ‘motion’ means a request to the 
Commission for any procedural or interlocutory ruling or relief.” 


TITLE VI—AMENDMENTS RELATING TO SECURITIES AND EXCHANGE 
COMMISSION 


Part 1—New Tire I-A or SecurItTIeESs EXcHANGE Act or 1934 


Sec. 601. The Securities Exchange Act of 1984 (15 U.S.C. 78a—78hh) is amended 
by inserting after title I thereof a new title as follows: 


“TITLE I-A—ADMINISTRATIVE SAFEGUARDS 
‘DECLARATION OF POLICY 


“Sec. 101. (a) The Congress hereby declares that it is vitauy important in the 
public interest to strengthen the independence and effectiveness of the inde- 
pendent regulatory agencies and to increase the confidence of the public in the 
efficient, fair, and independent operation of these agencies, and, to this end, it 
isnecessary to take action— 

“(1) to guard against the exertion of improper influence upon such 
agencies, and against improper conduct by members and employees of such 
agencies ; 
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(2) to insure the observance of proper ethical standards by the mem. 
bers and employees of such agencies, by the parties, by persons acting for 
or on behalf of such parties, and by other persons; 

“(3) to preclude the making of communications to members or employees 
of such agencies, with respect to proceedings before such agencies, in sy, 
a way that participants who should be given notice of such communications 
will not be informed thereof ; 

“(4) to authorize each such agency to choose its own chairman; 

“(5) to provide for greater assumption of personal responsibility, py 
members of such agencies, for the preparation of agency opinions; and — 

“(6) to clarify and make uniform the power of the President to remoye 
members of such agencies for cause. 

“(b) The following provisions of this title are intended to implement anq 
make effective, in the case of the Securities and Exchange Commission, the poliey 
declared in subsection (a). ; 

“DEFINITIONS 


“Sec. 102. As used in this title— 
“(1) The term ‘proceeding’ means— 
“(a) a proceeding involving adjudication ; or 
“(b) a proceeding involving rule-making, but only if (i) such proceeding 
is one in the case of which the Commission, before taking final action, jg 
required (by law or by rule of the Commission) or undertakes to afford to 
interested persons an opportunity to participate in the rule-making through 
submission of written data, views, or arguments, with or without the oppor. 
tunity to present the same orally in any manner to the Commission, and (ij) 
a notice of proposed rule-making has been issued by the Commission. 

(2) The terms ‘adjudication’ and ‘rule-making’ have the same meaning that 
such terms have in the Administrative Procedure Act. 

“(3) The term ‘person’ includes, in addition to any individual (whether or not 
in public life), corporation, company, firm, partnership, association, or society, 
any organized group of individuals and any governmental body or body politic, 

“(4) The term ‘Commission’ means the Securities and Exchange Commission, 


“IMPROPER INFLUENCE EXERTED BY PARTIES AND OTHERS; IMPROPER CONDUCT OF 
COMMISSION MEMBERS AND EMPLOYEES 


“Sec. 108. (a) The Congress hereby recognizes that it is improper for any 
person, for himself or on behalf of any other person, to influence or attempt to 
influence any vote, decision, or other action by the Commission or by any member 
or employee thereof, in any proceeding or matter before the Commission by the 
use of secret and devious methods calculated to achieve results by the exertion 
of pressures, by the spreading of false information, by capitalizing on friendships 
or business connections, by the offering of pecuniary or other inducements, by ex- 
tending unusual hospitality, or by other unfair or unethical means, rather than 
by reliance upon a fair and open presentation of facts and arguments in accord 
ance with established procedures. 

“(b) The Congress hereby recognizes that it is improper for any member or 
employee of the Commission to 

“(1) Engage, directly or indirectly, in any business transaction or arrange 
ment for profit with any person, or any representative of any person, who 
has a pecuniary interest in any proceeding or matter before the Commission 
and in connection with which the member or employee has any duty to 
perform. 

“(2) Accept or solicit any money, gift. favor, unusual hospitality, loan, 
service, employment, or thing of value from any person, or representative of 
any person, who has a pecuniary interest in any proceeding or matter before 
the Commission and in connection with which the member or employee has 
any duty to perform. 

“(3) Use for the personal profit of himself or others confidential infor- 
mation gained by reason of his official position or authority. 

“(4) Fail to restrict his personal business affairs so as to avoid conflicts 
of interest with his official duties. 

“(5) Act in any official matter with respect to which there exists a per 
sonal interest incompatible with unbiased exercise of official judgment. 
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“(¢) The Congress hereby declares that it is improper for any member of 
the Commission, for a period of two years after termination of his membership, 
to appear in a representative capacity before the Commission in connection 
with any matter; or for any employee of the Commission, for a period of two 
years after termination of his employment, to appear before the Commission 
in a representative ‘apacity in connection with any matter involving a subject 
matter directly connected with which such person was employed or performed 
duty while employed by the Commission. 

“(d) For the purpose of carrying out in an effective manner the policy stated 
in section 101(a), the Commission shall prescribe regulations implementing and 
supplementing the provisions of subsections (a), (b), and (c) of this section. 
In order to bring about compliance with such regulations, and in order to 
prevent acts, Pp ractices, and conduct which, by subsections (a), (b), and (ce) of 
this section, are declared to be improper, the Commission shall, among other 
things, establish procedures for considering and acting on complaints. The 
Commission, where appropriate, may issue reprimands and take other discipli- 
nary action, including suspension or disqualification of persons appearing in a 
representative capacity before the Commission, or take other action which may 
be warranted in particular instances, including action against the parties to 
proceedings. In exercising its authority under this subsection, the Commission 
shall endeavor to prevent, by all means available to it, acts and conducts of kinds 
which by subsections (a), (b), and (c) are recognized or declared to be im- 
proper, whether or not such acts or conduct may constitute violations of other 
provisions of law. 


“PROHIBITION AGAINST CERTAIN OFF-THE-RECORD COMMUNICATIONS 


“Sec. 104. (a) No person shall communicate, orally or by writing, with any 
member or employee of the Commission concerning the issues, merits, or dis- 
position of any proceeding before the Commission, with the intention that any 
participant or participants in such proceeding will not receive knowledge of 
such communication ; except that the Commission, by regulations not inconsistent 
with the policy declared in section 101(a), may exempt from this subsection (1) 
communications made by a member or employee of the Commission to another 
member or employee of the Commission in those cases in which, in the judgment 
of the Commission, such exemptions are necessary to promote the expeditious 
and efficient discharge by the Commission of its duties, and (2) communications 
made by specified officers, departments, or agencies of the Federal Government 
in those cases in which, in the judgment of the Commission, such exemptions 
are necessary to enable the Commission, in the discharge of its duties, to secure 
necessary cooperation of such officers, departments, or agencies. 

“(b) Any communication made in violation of subsection (a) shall be ignored 
by all Commission members and employees in considering, or in taking any action 
in or in relation to, any proceeding before the Commission. 


“REQUIREMENTS AS TO PLACING CERTAIN COMMUNICATIONS IN PUBLIC FILES OF 
PROCEEDINGS 


“Sec. 105. (a) Subject to subsection (d), if any written communication is 
made to the Commission or any member or employee of the Commission con- 
cerning any proceeding before the Commission, the recipient shall promptly 
deliver it to the Secretary of the Commission, who shall promptly place it in 
the public file of the proceeding. 

“(b) Subject to subsection (d), if any telephone call or other oral communica- 
tion is made to any member or employee of the Commission concerning any pro- 
ceeding before the Commission, the recipient shall promptly make a fair, written 
summary of such communication and shall promptly deliver such summary to 
the Secretary of the Commission, who shall promptly place it in the public file 
of the proceeding. 

“(e) Subject to subsection (d), if any member or employee of the Commission 
communicates in writing with any person concerning any proceeding before the 
Commission, such member or employee shall promptly deliver a copy of such 
written communication to the Secretary of the Commission, who shall promptly 
place it in the public file of the proceeding. 

“(d) The Commission, by regulations not inconsistent with the policy declared 
in section 101(a), may exempt communications from subsections (a), (b), and 
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(c) of this section in those cases in which, in the judgment of the Commission, 
such exemptions are necessary (1) to promote the expeditious and efficient dis. 
charge by the Commission of its duties, or (2) to enable the Commission, in the 
discharge of its duties, to secure necessary cooperation of specified officers, de. 
partments, and agencies of the Federal Government. 

“(e) No written communication, written summary, or copy of a written cop. 
munication placed in the public file of a proceeding as required by this section 
shall be removed from such file, except for official purposes. The public files of 
all proceeds shall be open to public inspection during normal business hours, 





“FILING OF NOTICES OF APPEARANCES 


“Sec. 106. (a) No person shall appear for himself or in a representative ¢g. 
pacity in any proceeding or matter before the Commission unless such perso, 
first files with the Commission a notice in writing, in such form as the Comnis. 
sion may prescribe, which shall set forth : 

“(1) his name and address; 

“(2) the name or other appropriate designation of the proceeding oy 
matter involved ; and 

“(3) the name and address of the person, if any, represented. 

“(b) The Commission shall maintain a register in which there shall be g. 
tered the names and address of persons filing notices under subsection (a), 


“PENALTY 


“Sec. 107. (a) Any person who willfully and knowingly violates section 104 or 
106(a) shall be fined not more than $10,000 or imprisoned for not more than 
one year, or both. 

“(b) Any person who knowingly and willfully violates any provision of gee. 
tion 105, with intent to prevent any participant in a proceeding from acquiring 
knowledge of a communication which, by such provision, is required to be 
placed or kept in the public file of such proceeding, shall be fined not more than 
$10,000 or imprisoned for not more than one year, or both. 


“ADMINISTRATIVE PROCEDURE ACT 


“Sec. 108. This title shall supersede and modify the provisions of the Adminis. 
trative Procedure Act to the extent that this title is inconsistent therewith.” 


Part 2—OTHER AMENDMENTS TO SECURITIES EXCHANGE AcT oF 1934 


AMENDMENTS RELATING TO REMOVAL OF MEMBERS FOR CAUSE, AND CHOICE OF 
CHAIRMAN AND VICE CHAIRMAN 


Sec. 610. (a) Subsection (a) of section 4 of the Securities Exchange Act of 
1934 (15 U.S.C. 78d(a)) is amended by adding at the end thereof the following 
new sentence: “Any commissioner may be removed by the President for neglect 
of duty or malfeasance in office, but for no other cause.” 

(b) Such section 4 is further amended by adding at the end thereof the fol- 
lowing new subsection : 

“(e) The Commission shall choose a chairman and a vice chairman from 
among its membership for terms to be determined by the Commission, but no 
member shall serve as chairman for more than three consecutive years, or, after 
having served a full term as chairman, again serve as chairman until a full term 
has elapsed after the termination of his term. The vice chairman of the Com 
mission shall act as chairman in the absence or incapacity of the chairman.” 


INSERTION OF NEW SECTIONS 


Sec. 611. Such Act (15 U.S.C. 78a-78h) is amended by redesignating sections 
33 and 34 thereof as sections 35 and 36, respectively, and by inserting immedi- 
ately after section 32 thereof the following new sections: 


“RESPONSIBILITY FOR PREPARATION OF OPINIONS 


“Sec. 33. The Commission shall designate a commissioner to prepare or to 
personally direct the preparation, in writing, of a statement of the reasons oF 
basis for the decision of the Commission in each case decided by the Commission. 
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Bach such statement shall be signed by the commissioner who was responsible 
for its preparation. Commissioners shall be designated to prepare.or direct the 
reparation of such statements so that, insofar as possible, (1) each commis- 
sioner will be responsible for the preparation of such statements with respect to 
every type of case decided by the Commission, and (2) no commissioner will be 
responsible for the preparation of a substantially greater number of such state- 
ments than any other member of the Commission with respect to any type of case 
decided by the Commission. 


“CONSEQUENCE OF FAILURE TO ACT ON MOTION 


“Sec. 34. (a) Except as provided in subsection (b), if the Commission fails 
to grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 
the date on which such motion was filed with it, the person filing such motion 
shall have the same rights and remedies as though the Commission had. denied 
such motion on the day following the last day of such sixty-day period. 

“(b) Prior to the expiration of the sixty-day period referred to in subsection 
(a) the Commission, in case of the motion involved, for good cause shown on the 
record after affording notice and opportunity for hearing to parties to, and 
interested persons in, the proceeding, may extend the period within which it may 

nt or deny such motion to a date not more than one hundred and twenty days 
after the date on which the motion was filed with the Commission. If the Com- 
mission, after so extending such period, fails to grant or deny the motion on or 
pefore the date to which such period is so extended, the person filing such motion 
shall have the same rights and remedies as though the Commission had denied 
such motion on the day following such date. 

“(e) As used in this section the term ‘motion’ means a request to the Com- 
mission for any procedural or interlocutory ruling or relief.” 


TITLE VII—EFFECTIVE DATE PROVISION AND SHORT TITLE 
EFFECTIVE DATES 


Sec, 701. This Act shall take effect 30 days after the date of its enactment, 
except that the following provisions shall not take effect until 3 months after 
such date of enactment: 

(1) Section 104 of the new Title I-A added to the Communications Act 
of 1934 by this Act. 

(2) Section 224 of the new Title II—A added to the Federal Aviation Act 
of 1958 by this Act. 

(3) Section 104 of the new Part I-A added to the Federai Power Act 
by this Act. 

(4) Section 204 of the new Title II added to the Federal Trade Commis- 
sion Act by this Act. 

(5) Section 104 of the new Part I-A added to the Interstate Commerce 
Act by this Act 

(6) Section 104 of the new Title I-A added to the Securities Exchange 
Act of 1934 by this Act. 

SHORT TITLE 


Sec. 702. This Act may be cited as the “Independent Regulatory Agencies 
Act of 1959”. 


(H.R. 6774, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934, the Federal Aviation Act of 1958 
(with respect to the Civil Aeronautics Board), the Federal Power Act, the Federal 
Trade Commission Act, the Interstate Commerce Act, and the Securities Exchange Act 
of 1934, to establish standards of conduct for agency hearing proceedings of record 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 409 of the Communications Act 
of 1984 is amended by adding at the end thereof the following new subsections: 

“(n)(1) In agency hearing proceedings which are subject to notice and oppor- 
tunity for hearing and required by law to be based upon a hearing record, the 
agency’s determination and decision shall be based solely and exclusively upon 
the issues, pleadings, evidence, and contentions of record in the proceedings. 
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Such proceedings shall include (A) adjudications; (B) hearings of record Which 
by law are made subject to the procedures governing adjudications; ang (0) 
those hearing proceedings which by the agency’s notice of hearing are made 
subject to the standards of conduct in this subsection and subsections (0), (p) 
and (q). ; 

“(2) The requirements of paragraph (1) shall not apply to (A) agency actions 
which are administrative or executive in character; (B) administrative ruling, 
or interpretations not subject to notice and hearings; (C) investigations; (D) 
rulemaking proceedings, except those governed by paragraph (1) above. 

“(3) The notice of hearing in each agency proceeding shall state whether it 
is or is not subject to paragraph (1). 

“(o) It shall be unlawful for any agency member or hearing officer who 
presides over or participates in the decision or conduct of a hearing proceeding 
subject to paragraph (1) of subsection (n) to permit, receive, entertain, op 
consider any ex parte private interview, argument, or communication pertaining 
to his consideration or decision of such proceeding, except in circumstanees 
authorized by law or upon reasonable notice to all parties of record. 

“(p) (1) After a proceeding subject to paragraph (1) of subsection (n) hag 
been noticed for hearing, if any such interview, argument, or communication 
contrary to subsection (0) is received by an agency member or hearing office 
he shall promptly make the communication, if written, or a true summary, jf 
oral, together with a statement of the circumstances, a matter of record in the 
public file of the agency with notice thereof to all parties. 

“(2) Failure to make disclosures required in paragraph (1) above may be 
cause for disqualification, censure, suspension, or removal from office. 

“(3) A willful violation of this subsection shall be subject to a fine of not 
more than $10,000 or imprisonment for not more than one year, or both. 

“(q) (1) It shall be unlawful after a proceeding subject to paragraph (1) of 
subsection (n) has been noticed for hearing for any person, with intent to ip 
fluence the consideration or decision of a proceeding, to communicate ex parte, 
directly or indirectly, with any agency member or hearing officer concerning a 
proceeding which is pending before the agency, except in circumstances 
authorized by law or upon reasonable notice to all parties of record. 

“(2) A willful violation of paragraph (1) shall be subject to a fine of not 
more than $10,000 or imprisonment of not more than one year, or both, 

“(3) Violation of paragraph (1) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party.” 

Sec. 2. (a) Title II of the Federal Aviation Act of 1958 is amended by 
adding at the end thereof the following new section. 


“STANDARDS OF CoNpUCT RELATING TO BOARD HEARINGS 


“TEARINGS OF RECORD 


“Sec. 206. (a) (1) In agency hearing proceedings which are subject to notice 
and opportunity for hearing and required by law to be based upon a hearing 
record, the agency’s determination and decision shall be based solely and er 
clusively upon the issues, pleadings, evidence, and contentions of record in the 
proceedings. Such proceedings shall include (A) adjudications; (B) hearing 
of record which by law are made subject to the procedure govering adjudications; 
and (C) those hearing proceedings which by the agency’s notice of hearings 
are made subject to the standards of conduct of this section. 

“(2) The requirements of paragraph (1) shall not apply to (A) agency 
actions which are administrative or executive in character: (B) administrative 
rulings or interpretations not subject to notice and hearing; (C) investigations; 
(D) rule-making proceedings, except those governed by paragraph (1) above. 

“(3) The notice of hearing in each agency proceeding shall state whether it 
is or is not subject to paragraph (1). 


“eX PARTE INFLUENCE, RESPONSIBILITIES OF BOARD MEMBERS AND HEARING OFFICERS 
“(b) It shall be unlawful for any agency member or hearing officer who 


presides over or participates in the decision or conduct of a hearing proceeding 
subject to paragraph (1) of subsection (a) to permit, receive, entertain, of 
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consider any eX parte private interview, argument, or communication pertaining 
to his consideration or decision of such proceeding, except in circumstances 
authorized by law or upon reasonable notice to all parties of record. 


“DISCLOSURE 


“(c) (1) After a proceeding subject to paragraph (1) of subsection (a) has 
been noticed for hearing, if any such interview, argument, or communication 
contrary to subsection (b) is received by an agency member or hearing officer 
he shall promptly make the communication, if written, or a true summary, if 
oral, together with a statement of the circumstances, a matter of record in the 
ublic file of the agency with notice thereof to all parties. 

#(2) Failure to make disclosures required in paragraph (1) above may be 
cause for disqualification, censure, suspension, or removal from office. 

«(3) A willful violation of this subsection shall be subject to a fine of not 
more than $10,000 or imprisonment for not more than one year, or both. 


‘ex PARTE INFLUENCE, RESPONSIBILITIES OF LITIGANTS AND OTHERS 


“a)(1) It shall be unlawful after a proceeding subject to paragraph (1) of 
subsection (a) has been noticed for hearing for any person, with intent to influ- 
ence the consideration or decision of a proceeding, to communicate ex parte, 
directly or indirectly, with any agency member or hearing officer concerning a 
proceeding which is pending before the agency, except in circumstances author- 
ized by law or upon reasonable notice to all parties of record. 

“(2) A willful violation of paragraph (1) shall be subject to a fine of not 
more than $10,000 or imprisonment of not more than one year, or both. 

“(3) Violation of paragraph (1) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party.” 

(b) The table of contents of the Federal Aviation Act of 1958 is amended by 
inserting immediately after 


“Sec, 205. Annual report.” 


the following: 
“See, 206. Standards of conduct relating to Board hearings. 
“(a) Hearings of record. 
“(b) Ex parte influence, responsibilities of Board members and hearing 
officers, 
**(ec) Disclosure. 
“(d) Ex parte influence, responsibilities of litigants and others.” 

Sec. 3. Section 308 of the Federal Power Act is amended by redesignating sub- 
sections (a) and (b) thereof as subsections (e) and (f), respectively, and by in- 
serting immediately before such redesignated subsections the following new sub- 
sections : 

“(a)(1) In agency hearing proceedings which are subject to notice and 
opportunity for hearing and required by law to be based upon a hearing record, 
the agency’s determination and decision shall be based solely and exclusively 
upon the issues, pleadings, evidence, and contentions of record in the proceedings. 
Such proceedings shall include (A) adjudications; (B) hearings of record which 
by law are made subject to the procedure governing adjudications ; and (C) those 
hearing proceedings which by the agency’s notice of hearing are made subject 
to the standards of conduct of this subsection and subsections (b), (ec), and (d). 

“(2) The requirements of paragraph (1) shall not apply to (A) agency actions 
which are administrative or executive in character; (B) administrative rulings 
or interpretations not subject to notice and hearing; (C) investigations: (D) 
rulemaking proceedings, except those governed by paragraph (1) above. 

“(3) The notice of hearing in each agency proceeding shall state whether it is 
or is not subject to paragraph (1). 

“(b) It shall be unlawful for any agency member or hearing officer who 
presides over or participates in the decision or conduct of a hearing proceeding 
subject to paragraph (1) of subsection (a) to permit, receive, entertain, or con- 
sider any ex parte private interview, argument, or communication pertaining 
to his consideration or decision of such proceeding, except in circumstances au- 
thorized by law or upon reasonable notice to all parties of record. 

“(e)(1) After a proceeding subject to paragraph (1) of subsection (a) has 
been noticed for hearing, if any such interview, argument, or communication 
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eontrary to subsection (b) is received by an agency member or hearing 9 
he shall promptly make the communication, if written, or a true summary, jf or 
together with a statement of the circumstances, a matter of record in the pub 
file of the agency with notice thereof to all parties. lie 
“(2) Failure to make disclosures required in paragraph (1) above m 


: a ; : : a 
cause for disqualification, censure, suspension, or removal from office. rh 
“(3) A willful violation of this subsection shall be subject to a fine of hot 


more than $10,000 or imprisonment for not more than one year, or both, 

“(d) (1) It shall be unlawful after a proceeding subject to paragraph (1) 
subsection (a) has been noticed for hearing for any person, with inte 
influence the consideration or decision of a proceeding, to communicate ex part 
directly or indirectly, with any agency member or hearing officer concerning ¢ 
proceeding which is pending before the agency, except in circumstances author. 
ized by law or upon reasonable notice to all parties of record. , 

“(2) A willful violation of paragraph (1) shall be subject to a fine of hot 
more than $10,000 cr imprisonment of not more than one year, or both, 

“(3) Violation of paragraph (1) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party.” ; 

Sec. 4. The Federal Trade Commission Act is amended by redesignating 
sections 17 and 18 thereof as sections 21 and 22, respectively, and by inserting 
immediately after section 16 the following new sections: 

“Sec. 17. (a) In agency hearing proceedings which are subject to notice and 
opportunity for hearing and required by law to be based upon a hearing record, 
the agency’s determination and decision shall be based solely and exclusively 
upon the issues, pleadings, evidence, and contentions of record in the proceg4. 
ings. Such proceedings shall include (1) adjudications; (2) hearings of recon 
which by law are made subject to the procedure governing adjudications; ang 
(3) those hearing proceedings which by the agency’s notice of hearing are made 
subject to the standards of conduct of this section and sections 18, 19, and 20, 

“(b) The requirements of subsection (a) shall not apply to (1) agency actions 
which are administrative or executive in character; (2) administrative rulings 
or interpretations not subject to notice and hearing; (3) investigations: 
(4) rule-making proceedings except those governed by subsection (a) above, 

“(c) The notice of hearing in each agency proceeding shall state whether 
it is or is not subject to subsection (a). 

“Src. 18. It shall be unlawful for any agency member or hearing officer wh 
presides over or participates in the decision or conduct of a hearing proceeding 
subject to section 17(a) to permit, receive, entertain, or consider any ex parte 
private interview, argument, or communication pertaining to his consideration 
or decision of such proceeding, except in circumstances authorized by law or 
upon reasonable notice to all parties of record. 

“Sec. 19. (a) After a proceeding subject to section 17(a) has been noticed 
for hearing, if any such interview, argument, or communication contrary to 
section 18 is received by an agency member or hearing officer he shall promptly 
make the communication, if written, or a true summary, if oral, together with 
a statement of the circumstances, a matter of record in the public file of the 
agency with notice thereof to all parties. 

“(b) Failure to make disclosures required in subsection (a) above may le 
cause for disqualification, censure, suspension, or removal from office. 

“(c) A willful violation of this section shall be subject to a fine of not mor 
than $10,000 or imprisonment for not more than one year, or both. 

“Src. 20. (a) It shall be unlawful after a proceeding subject to section 17(a) 
of this Act has been noticed for hearing for any person, with intent to influence 
the consideration or decision of a proceeding, to communicate ex parte, directly 
or indirectly, with any agency member or hearing officer concerning a proceeding 
which is pending before the agency, except in circumstances authorized by law 
or upon reasonable notice to all parties of record. 

“(b) A willful violation of subsection (a) shall be subject to a fine of not 
more than $10,000 or imprisonment of not more than one year, or both. 

“(e) Violation of subsection (a) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party.” 

Sec. 5. Section 17 of the Interstate Commerce Act is amended by adding at the 
end thereof the following new paragraphs: 

“(13) (a) In agency hearing proceedings which are subject to notice and op 
portunity for hearing and required by law to be based upon a hearing record, 
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the agency’s determination and decision shall be based solely and exclusively 
ypon the issues, pleadings, evidence, and contentions of record in the proceedings. 
such proceedings shall include (1) adjudications; (2) hearings of record which 
by law are made subject to the procedure governing adjudications ; and (3) 
those hearing proceedings which by the agency’s notice of hearing are made 
subject to the standards of conduct of this paragraph and paragraphs 14, 15, 
yt The requirements of subdivision (a) ‘Shall not apply to (1) agency 
actions Which are administrative or executive in character ; (2) administrative 
rulings or interpretations not subject to notice and hearing; (3) investigations ; 
(4) rule-making proceedings, except those governed by subdivision (a) above. 

“(e) The notice of hearing in each agency proceeding shall state whether it is 
or is not subject to subdivision (a). 

“(14) It shall be unlawful for any agency member or hearing officer who 
resides over or participates in the decision or conduct of a hearing proceeding 
subject to subdivision (a) of paragraph (183) to permit, receive, entertain, or 
«nsider any ex part private interview, argument, or communication pertaining 
to his consideration or decision of such proceeding except in circumstances au- 
thorized by law or upon reasonable notice to all parties of record. 

“(15) (a) After a proceeding subject to subdivision (a) of paragraph (13) 
has been noticed for hearing, if any such interview, argument, or communication 
contrary to paragraph (14) is received by an agency member or hearing officer 
he shall promptly make the communication, if written, or a true summary, if 
oral, together with a statement of the circumstances, a matter of record in the 
public file of the agency with notice thereof to all parties. 

“(pb) Failure to make disclosures required in subdivision (a) above may be 
cause for disqualification, censure, suspension, or removal from office. 

“(e) A willful violation of this paragraph shall be subject to a fine of not 
more than $10,000 or imprisonment for not more than one year, or both. 

“(16)(a) It shali be unlawful after a proceeding subject to subdivision (a) 
of paragraph (15) has been noticed for hearing for any person, with intent to 
influence the consideration or decision of a proceeding, to communicate ex parte, 
directly or indirectly, with any agency member or hearing officer concerning a 
proceeding which is pending before the agency, except in circumstances au- 
thorized by law or upon reasonable notice to all parties of record. 

“(b) A willful violation of subdivision (a) shall be subject to a fine of not 
more than $10,000 or imprisonment of not more than one year, or both. 

“(¢) Violation of subdivision (a) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party.” 

See. 6. Section 22 of the Securities Exchange Act of 1934 is amended by 
inserting ‘‘(a)” immediately after “Sec. 22.”, and by adding at the end thereof 
the following new subsections: 

“(b)(1) In agency hearing proceedings which are subject to notice and oppor- 
tunity for hearing and required by law to be based upon a hearing record, the 
agency’s determination and decision shall be based solely and exclusively upon 
the issues, pleadings, evidence, and contentions of record in the proceedings. 
Such proceedings shall include (A) adjudications: (B) hearings of record which 
by law are made subject to the procedure governing adjudications; and (C) 
those hearing proceedings which by the agency’s notice of hearing are made sub- 
ject to the standards of conduct of this subsection and subsections (c), (d), 
and (e). 

“(2) The requirements of paragraph (1) shall not apply to (A) agency 
actions which are administrative or executive in character; (B) administrative 
rulings or interpretations not subject to notice and hearings; (C) investigations: 
(D) rule-making proceedings, except those governed by paragraph (1) above. 

“(3) The notice of hearing in each agency proceeding shall state whether it 
is or is not subject to paragraph (1). 

“(e) It shall be unlawful for any agency member or hearing officer who pre- 
sides over or participates in the decision or conduct of a hearing proceeding sub- 
ject to paragraph (1) of subsection (b) to permit, receive, entertain, or consider 
any ex parte private interview, argument, or communication pertaining to his 
consideration or decision of such proceeding, except in circumstances authorized 
by law or upon reasonable notice to all parties of record. 

“(d)(1) After a proceeding subject to paragraph (1) of subsection (b) has 
been noticed for hearing, if any such interview, argument, or communication 








30 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


contrary to subsection (c) is received by an agency member or hearing 
he shall promptly make the communication, if written, or a true summary ; 
oral, together with a statement of the circumstances, a matter of record inj 
public file of the agency with notice thereof to all parties. th 
“(2) Failure to make disclosures required in paragraph (1) aboy. 
cause for disqualification, censure, suspension, or removal from office. 
“(3) A willful violation of this subsection shall be subject to a fine of 
more than $10,000 or imprisonment for not more than one year, or both ” 
“(e) (1) It shall be unlawful after a proceeding subject to paragraph (1) y 
subsection (b) has been noticed for hearing for any person, with intent to j 
fluence the consideration or decision of a proceeding, to communicate ex oat 
directly or indirectly, with any agency member or hearing officer concernin 
proceeding which is pending before the agency, except in circumstanees = 
thorized by law or upon reasonable notice to all parties of record. , 
“(2) A willful violation of paragraph (1) shall be subject to a fine of no 
more than $10,000 or imprisonment of not more than one year, or both, 
“(3) Violation of paragraph (1) by any party to the proceeding or by anyon 
acting for or in his behalf, shall be good cause, in the agency’s discretion for 
disqualification of such party.” ; 
Sec. 7. This Act may be cited as the “Agency Hearing Standards of Condue 
Act”. ' 


e may 


{S. 1735, 86th Cong., 1st sess. ] 


AN ACT To repeal the honorarium provision in subsection (b) of section 4 of the 
Communications Act of 1934, as amended 


Be it enacted by the Senate and House of Representatives of the Unite 
States of America in Congress assembled, That the third sentence of subsectig 
(b) of section 4 of the Communications Act of 1934, as amended (47 Us¢ 
154(b)), is amended by striking out after the word “employment” the soy) 
colon, adding a period thereafter and striking the following: “but this ghy 
not apply to the presentation or delivery of publications or papers for whid 
a reasonable honorarium or compensation may be accepted.” 


[S. 1736, 86th Cong., 1st sess.] 


AN ACT To amend the Communications Act of 1934, as amended, by eliminating th 
requirement of an oath or affirmation on certain documents filed with the Feden) 
Communications Commission 
Be it enacted by the Senate and House of Representatives of the United State 

of America in Congress assembled, That subsection (a) of section 219 of th 

Communications Act of 1934, as amended (47 U.S.C. 219(a)), is amended); 

striking out from the first sentence thereof the words “under oath’’. 

Sec. 2. That subsection (b) of section 219 of the Communications Act of 1% 
as amended (47 U.S.C. 219(b) ), is amended by striking out from the penultima 
sentence thereof after the word “Act” the semicolon, adding a period thereafter 
and striking out the following: “and such periodical or special reports shall 
under oath whenever the Commission so requires’’. 

Sec. 3. That subsection (b) of section 308 of the Communications Act of 14 
as amended (47 U.S.C. 308(a)), is amended by striking out from the last = 
tence thereof the words “under oath or affirmation”. 

Sec. 4. That subsection (a) of section 319 of the Communications Act of 1% 
as amended (47 U.S.C. 319(a)), is amended by striking out from the last = 
tence thereof the words “under oath or affirmation”. 


{S. 1738, 86th Cong., 1st sess.] 


AN ACT To amend section 5(c) of the Communications Act of 1934, as amended, # 
redefine the duties and functions of the review staff 


Be it enacted by the Senate and House of Representatives of the Uniti 
States of America in Congress assembled, That subsection (c) of section 5 
the Communications Act of 1934, as amended (47 U.S.C. 155 (c)), is ament# 
by striking out the fourth sentence thereof and inserting in lieu thereof th 
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following two sentences : “The review staff shall perform no duties or functions 
other than those prescribed by the Commission to assist it, in cases of adjudica- 
tion (a8 defined in the Administrative Procedure Act) which have been desig- 
nated for hearing. It shall make no recommendations concerning the final dis- 

ition of any proceeding, and any document finally disposing of a proceeding 
shall be prepared in accordance with the specific directions of the Commission.” 


{S. 1965, 86th Cong., 1st sess. ] 


4n ACT To make uniform provisions of law with respect to the terms of office of the 
o members of certain regulatory agencies 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first section of the Federal Power 
Act (16 U.S.C. 792) is amended by inserting immediately before the sentence 
‘Not more than three of the Commissioners shall be appointed from the same 
political party.” the following: “Upon the expiration of his term of office, a 
Commissioner shall continue to serve until his successor is appointed and has 
qualified.” , ver 

Seo. 2. Subsection (c) of section 4 of the Communications Act of 1934 (47 
U.S.C. 154(c)) is amended by inserting at the end thereof the following: “Upon 
the expiration of his term of office, a Commissioner shall continue to serve until 
his successor is appointed and has qualified.” 

The Cuarrman. These bills have been passed by the Senate and re- 
ferred to the committee. Two of them relate to matters considered by 
HR. 4800. The others make procedural changes in the Communica- 
tions Act. 

As is stated in the preamble of H.R. 4800, its broad purposes are to 
strengthen the independence and effectiveness, and to increase the con- 
fidence of the public in the efficient, fair, and independent operation 
of the regulatory agencies which administer the acts H.R. 4800 seeks 
toamend, and for other purposes. 

Perhaps the most important and controversial portions of the bill 
are those which establish standards of conduct for agency hearing 
proceedings of record. The establishment of such standards is also 
the declared objective of H.R. 6774, the American Bar Association bill. 

Because both bills would amend the organic acts governing the six 
major independent regulatory Commissions, these two bills obviously 
cut across the jurisdictional boundaries of the several subcommittees 
of this committee. For that reason, and because of the paramount 
public importance of this proposed legislation, it is appropriate that. 
it be considered by the full Committee on Interstate and Foreign 
Commerce. 

I introduced H.R. 4800 as a result of hearings during the 2d session 
of 85th Congress, before the Special Subcommittee on Legislative 
Oversight, and as a result of some of the recommendations in the sub- 
committee’s report, No. 2711, to the 85th Congress, 

Several instances were disclosed in those hearings that illustrated 
the inadequacy of existing safeguards of the independence and integ- 
rity of the major regulatory agencies. Many suggestions have been 
made that the Congress should furnish the Commissions and the public 
with more precise standards governing procedural and ethical conduct 
of Commission business. Such standards are what these bills attempt 
to provide. 

We recognize that the issues involved are difficult and delicate. The 
was pointed out to the Subcommittee on Legislative Oversight during 
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two sets of very instructive panel hearings in November 1958 ang; 
June 1959. : 

During those sessions, the subcommittee had the benefit of the Views 
of a distinguished and varied group of authorities on the adminis, 
tive process. We have learned enough from our invited panelig 
many of whom have been asked to participate in these hearings ' 
know that while there is substantial agreement as to the PULPoses 
these two proposals, there is disagreement on some of the specific bro 
visions. 

In fact, H.R. 6774 was introduced at the request of the America 
Bar Association principally, as I understood, as a counterproposyl y 
certain provisions of H.R. 4800. But the two bills share a comma 
objective: both aim at precluding attempts to influence Commisig 
members or employees by means which do not afford a fair opportuni 
to interested persons materially affected by Commission action to py | 
sent their case, and at the same time to preserve the necessary aco 
by the Commission to information from the public, the regulate 
industries and others. 

We are all aware of the situations, disclosed in the Legislative Oy. | 
sight Subcommittee’s 1958 hearings and elsewhere, that have maj 
necessary the laying down of more detailed guidelines. 

The committee has invited the Commissions, representatives of th 
regulated industries, trade and bar associations and law schools, jj | 
participate in these hearings. 

I might say that we have delayed scheduling these hearings to giy| 
full opportunity for all to review and consider the proposals peng} 


RR RR rep eR 


in order to lend the committee the full and complete benefit of they 
consideration. We have solicited the advice of all groups, many ofts| 
in appearances before various and sundry groups throughout th 
country, including various bar associations, and others interested, 

Before we hear from the Federal Communications Commissiq 
which, incidentally, is concerned with the first title of TLR. 48 
and we will proceed in order, asking the various Commissions to cone 
as we reach the title in the bill which that Commission is involye 
under—I want to refer before we begin the hearings with the Feder! 
Communications Commission briefly to the proposed amendments ty 
the Federal Communications Act that have been referred to the com. 
mittee by the Senate. 

One bill, S. 1735, repealing the honorarium provision in section 4(b) 
of the Communications Act, finds it parallel in section 114 of Hi 
4800. S. 1736, which embodies an FCC recommendation abolishiy 
certain oath requirements, is substantially identical to H.R. 6127» 
troduced by me on April 7, 1959. S. 1738 (its companion bill is HR 
6573) makes certain changes in the adjudicatory functions of th 
Commission’s review staff. Section 115 of H.R. 4800 would abolid 
that staff completely. S. 1965 provides that Commissioners shoul 
remain in office following the expiration of their terms until ther 
successors have been appointed and have qualified. 

We have before us, for the information of each of us on the com 
mittee, copies of the bills referred to, copies of the hearings conductl 
by the subcommittee, and copies of the reports filed by the Subcom 
mittee on Legislative Oversight. We have several members of th 
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daft from the Legislative Oversight here who are familiar with the 
sports, with the hearings, and any member who wishes to refer to 
any particular item may have the assistance of the staff members in 
cating that particular problem. 

I would also like to call the attention of the members of the com- 
mittee to the fact that you have before you a committee print in which 
there are notes and comments prepared by the staff on H.R. 4800. 
That is for the use of the members in briefly referring to various pro- 
yisions of the bill. 

The Chair would like to emphasize to everyone that we feel it would 
be of great assistance to the committee if those witnesses who take 
igue With provisions of the bill will state so very frankly and posi- 
tively, and also endeavor to furnish the committee with affirmative 
suggestions ; that is, if they have any. 

We are aware of some general objections to the bill, but if these 
hearings are going to be productive, we must descend from the plane 
of generalities to the realm of precise statutory language. 

We have reports from the agencies. Since we are going to take up 
tile I at this time, the reports from the Federal Communications 
Commission will be included in the record at this point. 

(The reports referred to follow :) 


(COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H.R. 4800 


Insofar as the functions of the Federal Communications Commission are 
concerned, H.R. 4800 would amend the Communications Act of 1934 by adding a 
new title thereto, dealing with administrative safeguards, and by amending 
certain existing provisions of the Communications Act. These comments are 
limited to the amendments which H.R. 4800 would affect in the Communications 
Act of 1934, as amended. 

COMMENT ON TITLE TO BILL 


The Commission suggests that the title to H.R. 4800 be amended to read as 
follows : 

“To amend the Communications Act of 1934, the Federal Aviation Act of 
198 (with respect to the Civil Aeronautics Board), the Federal Power Act, the 
Federal Trade Commission Act, the Interstate Commerce Act, and the Securities 
Exchange Act of 1934, to remedy statutory and administrative deficiencies and 
thereby to strengthen the independence and effectiveness, and increase the 
confidence of the public in the efficient, fair, and independent operation of the 
regulatory agencies which administer such provisions of law, and for other 
purposes.” [New language in italics. ] 

In support of this recommendation, it should be observed that during the last 
several years the Commission was faced with the greatest back!og of broadcast 
hearing cases in its history. The natural result was what seemed to be inter- 
minable delays in issuing final decisions. Committees of Congress, individual 
Congressmen, and affected parties appropriately inquired into the causes for 
delay and the probable length of time before oral arguments could be held and 
decisions reached. Intermeshed in all of this was a 1952 congressional act 
requiring complete separation of the Commission from its General Counsel. 
its Chief Engineer, and all of its operating personnel, except a small review staff 
which was mandated never to make a recommendation on a case. Thus shorn 
by statute of all staff advice. backlogged by many hundreds of competitive 
applications in hearings, and further prevented by law from delegating to any 
Commissioner or panel of Commissioners its adjudicatory hearing decision 
work, serious inefficiency inevitably resulted. 

There is evidence of strong sentiment in Congress today that the 1952 (MeFar- 
land) amendments to the Communications Act may have gone too far. Note the 
following colloquy between Chairman John C. Doerfer of the Commission and 
Chairman Oren Harris of the House Committee on Interstate and Foreign 
Commerce as to the separation of functions provisions in the Communications 
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Act. This exchange took place at the panel discussions on administrative DPOcegy 
problems conducted by the House Special Subcommitiee on Legislative (jy. 
sight on June 17, 1959 (p. 119 of the transcript) : 

“Mr. Dorrrer. Mr. Chairman, as you know, the Federal Commanications Com. 
mission has a very elaborate and strict separation of functions statute gover, 
ing it. As a matter of fact, in some aspects it is a little too strict. 

“The CHAIRMAN. I will agree with that and you heard me make the Statemey 
that I think we went overboard a little bit in 1952 in the McFarland amendmey 
and I am glad you brought it up, because we have representatives of the in. 
dustry here and I would like to hear them admit the same thing, because they 
were outstanding advocates of that program at that time.” 

See also the comment of Senator John O. Pastore, chairman of the Subeop. 
mittee on Communications of the Senate Committee on Interstate and Foreign 
Commerce, in connection with the public hearing on June 11, 1959, on §, 188 
a bill sponsored by the Federal Communications Bar Association to amend gee. 
tion 309 by substituting a pregrant procedure for the protest provisions i. 
corporated in the Communications Act in 1952, at which Commissioners Rogg 
H. Hyde and Frederick W. Ford testified in behalf of the Commission: “I realize 
that the pendulum swung completely the other way” (transcript, p. 78). 

Again, (at p. 93 of the transcript): ‘“‘The procedures are intricate, they ar 
complicated, very complex, and I realize that sometimes in carrying out the Dub- 
lic interest, we have to loosen the shackles in order to do it. Maybe we haye 
gone:too far * * *,”’ 

Section 101 sets forth a declaration of policy by the Congress respecting the 
need to strengthen the independence of the regulatory agencies along lines Which 
are dealt with substantively in subsequent sections of title I-A. 

Comment: The Commission has no substantive comment on this section except 
to suggest that the amendment it recommends to the title of the bill be carrjaj 
forward into the declaration of policy in lines 11—12 on page 2, and except as its 


comments, infra herein, with reference to sections 111 and 112 of the bill hay | 


application to paragraphs (4) and (5) of section 101(a). 

Section 102 defines the terms “proceeding,” “adjudication, 
“person.” 

Comment: The Commission advises against the enactment of this section as 
presently written. This is one of the most important sections in the bill because 
of the definitions contained therein which outline the boundaries of the bill's 
key provisions. 

Before discussing the term “proceeding,” it should be noted that the term 
“person” is defined to include not only a corporation, company, firm, etc., but also 
“any individual (whether or not in public life).”” Thus, such term would encom 
pass any person in government—Federal, State, or local, and in any of the con 
stitutional branches thereof. See Commission’s proposed amendment to section 
409(c) (2), discussed, infra, under “Comment” to section 104 of H.R. 4800. 

Serious questions are introduced by the definition of the word “proceeding” in 
section 102(1).* Such term is defined as one which involves “adjudication,” or 
“rulemaking” if interested persons are allowed to participate and notice of rule 
making is issued. Both terms are given the same meaning as provided in the 
Administrative Procedure Act. Thus, practically all of the Commission’s work, 
comprehending matters many times more extensive than hearing proceedings in 
which individual private right or privileges are essentially determined, would 
fall within the scope of this section. 

“Adjudication” as defined in section 2(d) of the Administrative Procedure Ad, 
means “agency process for the formulation of an order” other than rulemaking. 
Therefure, all licensing which leads to the formulation of an order is adjudic- 
tion under the Administrative Procedure Act notwithstanding that no hearing 
is ever designated or held. It follows that under the definition of “proceeding” 
as contained in section 102(1)(a) of H.R. 4800, the term “adjudication” will e- 
compass the complete license processing functions of the Commission. 

The Commission wishes to state that it believes firmly in the principle that 
adjudicatory hearings, as defined in the Administrative Procedure Act, must 
be decided solely on the basis of a public record, except for those matters of 


9? 66 


rulemaking,” an 


1“Agency proceeding” is defined in see. 2(g) of the Administrative Procedure Act a 
“any agency process as defined in subsecs, (ce), (d), and (e) of this section.’ [Emphasis 
supplied.] Reference to such subsections indicates that the entire agency processing is 
comprehended. 
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which official notice may be taken under the Administrative Procedure Act. 
However, such a proceeding does not take on an adjudicatory hearing aspect 
until the proceeding has been designated for hearing. We believe that this 
should be the starting point for section 102 ( 1) (a) instead of the indefinite term 
“proceeding involving adjudication’ which could apply to every one of the 
thousands of applications filed with the Commission which are granted after 
Bureau processing without contest and without hearing. 

The Commission’s 1958 annual report shows over 535,000 applications, set out 
pelow, for new licenses, renewals, and major and minor modifications thereof, 
which are “adjudicatory” only in the technical sense that they are not “rule- 


making” : 


EE ES OE OPN 20 reer srepree ne iene omereeperinghh—ine pret aerial 212, 581 
I EOI we penser ence mans om tm egeeemeptenepen pre mibincsitncn ends bite ippbenition wasps 10, 347 
ET RO 5s ates sry menierseptesnatant-—ebatepieip-dmararnieoee a 
Experimental___--~--~----~------------------------------ gma eey . i are 
ne: CUI peso srperirichnte itt tree menage 306, 698 

SEE phistadendvarnendahtgndadmannubenhen wemukbapthinnndinbts _ 587, 249 


Also, the annual report shows there were less than 500 hearing cases pending 
as follows: 
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The Commission has endeavored to serve the public by frequently assisting 
citizens in directing their attention to the statutes, regulations, application 
forms, policies, and practices which might be helpful. This service could one 
day be made to appear as an improper ex parte contact. In serving the public 
to the extent as indicated above, the magnitude of the Commission’s work in 
license processing is readily apparent. The 465 hearing cases pending at the 
close of the 1958 fiscal year were a small part of the 535,000 applications that 
were processed in that fiscal year. 

Rulemaking, according to the Administrative Procedure Act, means “agency 
process for the formulation, amendment, or repeal of a rule,’ Under the Ad- 
ministrative Procedure Act, rulemaking proceedings must be on the record only 
if they are so provided by another statute. (There is no express provision in 
the Communications Act requiring rules to be made on the record. There are 
several provisions in the act (sec. 201(a), 204, 214(d), 221(ec), 222(e) (3). and 
808(f)) requiring hearings with respect to certain subjects of rulemaking: but it 
is to be remembered that the Administrative Procedure Act refers to rulemaking 
“hearings” and “on the record” rulemaking in the conjunctive.) 

The definition of “rulemaking” in subsection (b), however, embraces rule- 
makings in which the Commission “undertakes to »fford to interested persons 
an opportunity to participate * * *.” As we understand this definition, it 
would encompass all of the Commission’s rulemaking proceedings, except those 
classes of rulemaking in which the C mmission is not required by section 4(a) 
of the Administrative Procedure Act to give public notice of proposed rule- 
making: viz, rules relating to agency management or personnel, or to public 
property, loans, grants, benefits, or contracts, or to military. naval, or foreign 
affairs functions of the United States. The Commission is reauired by the 
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Administrative Procedure Act (sec. 4 (a) and (b)) to publish notice and pe it 
participation by interested persons in all of its rulemakings, with the Special] 
exceptions mentioned. Since such requirements of the Administrative Proce 
dure Act are paralleled by the terms of section 102(1)(b) of H.R. 4800, jg is 
evident that any proposed rulemaking in which the Commission must publish 
notice (which would include the preponderance of Commission rulemaking) 
would fall within the definition here. 

With reference to rulemaking (as well as in the vast majority of its licens; 
actions), the Commission believes that it is most important to recognize that it 
is primarily in these respects that it acts as a bipartisan body with delegated 
legislative authority exercised under statutory standards. 

Attention is invited to the testimony of Chairman Doerfer on June 17, 19% 
at the Administrative Process panel discussion, referred to supra, in which he 
stated (p. 80-81) that both members of the Commission and staff employes 
serve Oh many committees which are made up of individuals representing gy 
aspects of the communications industry and persons who represent different 
departments of Federal and State Governments as well. 

Such Commission participation is in furtherance of the statutory directive jp 
section 303(g) of the Communications Act which provides that the Commiggigy 
shall “study new uses for radio, provide for experimental uses of frequencies, 
and generally encourage the larger and more effective use of radio in the public 
interest.” 

It is also in furtherance, inter alia, of the declared policy of the Congres 
in section 1 of the Communications Act of 1984, as amended, that the Com. 
mission shall provide “to all the people of the United States a rapid, efficient, 
nationwide and worldwide wire and radio communication service with adequate 
facilities at reasonable charges, for the purpose of the national defense, for the 
purpose of promoting safety of life and property through the use of wire anj 
radio communication * * *.” 

There are upwards of 10 such industry-Government committees, made up of 
people who are knowledgeable in the art of radio and wire communications 
The Commission, in furtherance of its statutory responsibilities, has to consult 
with people with knowledge and experience in this field and on occasion to work 
closely with them in preparation for conferences—national and international—ip. 
volving the most effective use of the radio spectrum. Thus, in certain rule 
making proceedings oftentimes a very important consideration is either how 
best to make reallocations or a redistribution of portions of the spectrum prior 
to individual assignments which would tend to eliminate needless adjudication, 
These examples are but a sampling of the broad, policy, public-interest areas in 
which the Commission must make studies and independent determinations ip 
order to carry out the wide range of its statutory responsibilities under the 
Communications Act. 

The Commission therefore does not feel that it is practical or in the public 
interest to decide the many legislative-type proceedings that come before it 
involving new policies or changes or amendments to policies solely upon a paper 
record which depends for its quality only upon the individuals who see fit to 
comment. The Commission feels that the public interest requires that the ind: 
vidual Commissioners apply as intelligent and as expert a judgment as is possible 
to the merits of a proposed rulemaking problem, and that an important element 
is the obtaining of all relevant information necessary to a considered legislative 
judgment. Therefore, in the ordinary rulemaking proceeding, the Commission 
is of the firm view that its rules should not be confined to such “record” as may 
be produced by the comments which may be filed. A contrary position would 
require Commissioners to disregard the accumulated knowledge and informatio 
accruing from years of regulatory action and experience, as well as the day-t 
day current studies it makes and conferences it holds to maintain a reasonable 
expertness. 

The Commission is therefore of the view that any legislation, the objective of 
which is to prevent Commission or staff consultation or use of data, in addition 
to considering filed comments, in rulemaking proceedings, should be drafted 
with great care so as to preserve the responsibility of the Commission to fulfil 
its statutory mandate to encourage generally the use of wire and radio com 
munication and to regulate the same with expertness in the public interest. 

Section 103 deals with improper influence exerted on, or improper conduct 
by agency members or employees. Proposed subsection 108(c) deals with the 
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respective time limits and conditions under which former Commission members 
or employees can appear in a representative capacity before the Commission. 

Comment: Subsection (b) expresses et hical, moral, and legal standards which 
are praiseworthy. However, it should be observed that section 4(b) of the 
Communications Act contains a broad conflict-of-interest provision applicable 
to members and employees of the Commission, the objective of which is some- 
what similar to that of section 103(b) of H.R. 4800. 

We do call attention to the provisions of subsection (¢) which prohibit any 
member of the Commission from appearing in a representative capacity before 
the Commission in connection with any matter for a period of 2 years after 
termination of his membership. They also prohibit any employee of the Com- 
mission from appearing for a like period in a representative capacity in con- 
nection with any matter involving a subject matter directly connected with 
which such person was employed or performed duty while employed by the 
Commission. They single out members of the six regulatory commissions and 
their employees for different treatment than that which is accorded heads of 
department and employees of other Government agencies upon termination of 
their employment. (See, for example, 18 U.S.C. 284, which provides that a 
former Officer or employee of any agency shall not, within 2 years after his 
employment has ceased, prosecuted or act as counsel, attorney, or agent for 
prosecuting, “any claim against the United States involving any subject matter 
directly connected with which such person was so employed or performed duty.” 
Penalty is a fine of not more than $10,000 or imprisonment for not more than 1 
year, or both.) In our view this provision should go no further than the next 
to the last sentence of section 4(b) of the Communications Act.? It must be 
remembered that Commissioners and employees of the Commission may have de- 
yoted most of the years of their professional experience to this specialized gov- 
ernmental regulatory agency. ‘To prohibit them, after long years of service in 
the public interest in a highly specialized field from using that experience after 
leaving such employment, would be inequitable and may also raise a constitu- 
tional question as to whether such a stringent provision could apply to persons 
working for the Commission at the time of enactment thereof. 

The Commission suggests that the problem of former officials and personnel 
handling matters before a Government agency would appear to resolve itself into 
a matter of balance. On the one hand, the integrity of the processes should be 
preserved ; qualified employees should be attracted to work for the agency; and 
no one should be deprived of making a living in his profession. On the other 
hand, “confidential” information obtained while in the employ of the Govern- 
ment should not be used to the disadvantage of the Government. Without at- 
tempting to draw the line precisely, perhaps an appropriate concept would be 
that former officials and employees should not be able to use confidential or 
nonpublic information acquired on specific matters while in Government service, 
on the same matters, upon leaving such service. 

The Commission suggests with respect to the last sentence of subsection (4d) 
that the same be omitted. The previous sentences of this subsection require 
implementation by the Commission of subsections (a), (b), and (c) in breadth 
and detail. It appears that the further requirement in the last sentence of 
subsection (d) that the Commission. “endeavor to prevent, by all means available 
to it,” such acts and conduct may impose an obligation which is vague and per- 
haps impossible of ascertainment and accomplishment. 

Section 104 prohibits certain off-the-record communications in Commission 
proceedings. Subsection (a) thereof prohibits any person. from communicating, 
orally or in writing, with any Commission member or employee concerning the 
issues, merits, or disposition of any proceeding pending before the Commission, 
with intent that any participant in such proceeding will not receive knowledge 
of such communication. However, this same subsection authorizes the Com- 
mission, by regulations not inconsistent with the policy declared in section 
101(a), to exempt from subsection 104(a), certain intra-Commission and inter- 
governmental communications. Proposed subsection 104(b) provides that all 





*Said sentence reads as follows: “Any snch Commissioner serving as such after 1 year 
from the date of enactment of the Communications Act amendments, 1952, shall not for 
a period of 1 year following the termination of his service as a Commissioner revresent 
any person before the Commission in a nrofessional canacity. except that this restriction 
shall not apply to any Commissioner who has served the full term for which he was 
appointed.” 
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Commission members or employees shall disregard any communications m 
violation of subsection (a). 

Comment: Under the proposed definition in section 102 of a proceeding j 
volving adjudication (without reference to whether a hearing is involved ) a 
munications prohibited by this section would be banned at all stages of fe 
proceeding. ln a proceeding involving rulemaking, such communications Would 
not be banned until the notice of rulemaking is published. Criminal Sanctio 
provided in section 107(a) would be applied to the person who made the - 
hibited communication. The comments heretofore expressed in the discussj 
of sections 102 and 108 concerning the definition of a “proceeding” are pie 
applicable to the provisions of section 104. Therefore, the Commission object 
to this section unless “proceeding” is redefined both by restricting the Same ty 
(1) adjudicatory proceedings which have been designated for hearing, and (2) 
only the kind of rulemaking proceedings as to which interested persons should 
not comment except on the record, taking into consideration the views of the 
Commission expressed with respect to section 102, supra. 

The Commission believes that as to intra-Commission communications, the pro- 
visions of section 104(a) should be exempt by statutory provision rather than 
confer discretion on the Commission to publish such exemption. The inherent 
Commission responsibilities and composition would obviously require communi- 
cation among the members. It is a necessary part of the administrative PTOCEsg 
that the Commissioners confer with one another and that the members of the 
staff confer also with Commissioners and other staff members except as provi. 
sions of law may require separation of functions. 

We are confident that it is not the intention of section 104(a) to raise a ques- 
tion as to such matters, but extreme care is required in enacting into law a type 
of statutory policy which in its future application may create uncertainty as 
to the necessities of the administrative process. We would recommend that i 
would be more appropriate and direct for section 104(a) itself to grant the Spe 
cifie statutory exemption for communications made between Commissioners: he 
tween Commissioners and their assistants; and, save to the extent that other 
provisions of law may require separation of functions, between Commissioners 
and employees of the Commission who have not engaged in the performance of 
investigative or prosecuting functions in that or a factually related case. 

This recommendation is substantially in accord with the Commission’s own 
legislative proposal to the chairman of the House Committee on Interstate and 
Foreign Commerce, submitted on December 9, 1958, as a proviso to a suggested 
amendment of section 409(c) (2) of the Communications Act designed to prohibit 
any ex parte presentations to the Commission by any person (‘‘person” being 
defined in sec. 3(i) of the Communications Act). (The Commission’s proposal 
was introduced in the Senate as 8S. 1734 and a hearing on it and other Commis 
sion legislative proposals was held on June 9, 1959, by the Subcommittee a 
Communications of the Senate Committee on Interstate and Foreign Commeree, 
The Commission’s legislative proposal to amend sec, 409(¢) (2) was not intro 
duced in the House of Representatives, since sec. 115 of H.R. 4800 provides for 
the repeal of sec. 409(c) (2) of the Communications Act. ) 

To accomplish the foregoing recommendation, section 104(a) should ke 
amended by striking out on page 7, line 14, all after the word “communication;’ 
down through line 3 on page 8, and inserting in lieu thereof a provision to read 
as follows: 

“Provided, That the foregoing provisions of this section shall not apply (i) 
to the disposition of ex parte matters as authorized by law; (ii) to communica 
tions made between commissioners; (iii) to communications made to a com 
missioner by any person appointed by him under Section 4(f) (2) ; and (iv) t 
communications made to the Commission or a commissioner or commissioner 
by any other employee of the Commission who has not engaged in the perfort- 
ance of investigative or prosecuting functions in that or a factually related cas 

“(b) The Commission, by regulations not inconsistent with the policy declare 
in Section 101(a), may exempt communications from subsection (a) made by 
specified officials of the Federal or State governments in those cases in which, it 
the judgment of the Commission, such exemptions are necessary to enable the 


Commission in the discharge of its duties, to secure desired cooperation of such | 


officers, departments, or agencies.” 

Thus, the enactment of section 104 with the foregoing suggested amendment 
would obviate the need for the Commission to adopt regulations (within 4 
period of 3 months after the date of enactment of the act as sec. 701(1) d 
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title VII would require) with respect to communications made between Commis- 
sioners, etc., but would only require such regulations for the purposes of sub- 
section (b). the : . 7 

The Commission feels strongly that the Congress itself should, as above sug- 

ted, write into section 104 the specific statutory exemption for communica- 
tions made between Commissioners, and between Commissioners and their as- 
sistants and staff employees as specified, and not impose of the Commission, by 
the indirect method of adopting regulations, the responsibility to prescribe the 
terms and conditions under which communications inherently necessary in the 
intra-Commission decisional process shall be exempt under section 104 and also, 
by virtue of such exemption, likewise exempt from the penal provisions of 
section 107. 

The Commission further feels that, in the interest of uniformity of administra- 
tion by each independent regulatory agency of the requirements of section 104 
(as provided in H.R. 4800 for the six independent regulatory agencies covered 
therein), that it would be desirable for the Congress to enact a general and 
specific provision on this subject that would be applicable to all agencies. Thus 
the statute itself would grant the exemption that would be uniform to all 
agencies; disparity in the regulations of the six independent agencies on this 
phase would be eliminated; and the necessary immunity from the penal pro- 
visions of section 107 would be provided. The Commission recommends that 
further study be given to the matter of imposing penalties as provided in section 
104 before a penal provision of this type is adopted. 

Section 105 requires the placing of certain communications, or memoranda 
thereof, in the public files of proceedings. Subsection 105(a) requires that any 
written communications made to a Commission member or employee concerning 
any pending proceeding shall promptly be delivered to the Secretary of the 
Commission and promptly filed in the public file of the proceeding involved. 
Subsection 105(b) requires that if any telephone call or other oral communica- 
tions is made to any Commission employee or member respecting a pending 
proceeding, the recipient thereof shall promptly make a fair, written summary 
of the communication and deliver such summary to the Secretary, who shall 
promptly place it in the public file of the proceeding. Subsection 105(c) sets 
forth corresponding procedures with respect to written communications by 
Commission members or employees to any person concerning a pending proceed- 
ing. Subsection 105(c) authorizes the Commission by regulations not incon- 
sistent with the policy of proposed section 101(a), to exempt communications 
from subsections (a), (b), and (c), in those cases in which the Commission, 
in its judgment, feels such exemptions are necessary for intra-agency efficiency 
or intergovernmental cooperation. Proposed subsection 105(e) provides that 
no written communication, written summary, or copy of a written communica- 
tion placed in the public file as required by section 105 shall be removed there- 
from, except for official purposes. Further, such public files shall be open to 
public inspection during normal business hours. 

Comment: It is noted that subsections (a), (b), and (¢c) require that any 
communications received or sent, or Memoranda of telephone or oral communi- 
cations, “concerning any proceeding” be placed in the public file of the proceed- 
ing. We think this language is too broad and, like section 104, should be limited 
to communications “concerning the issues, merits, or disposition of any proceed- 
ing.” Because of the definition of “proceeding” as contained in section 102, the 
enactment of this section in its present form would present serious problems 
to the Commission in both cases of adjudication before being designated for 
hearing and in rulemaking proceedings. Therefore, unless the term “proceeding” 
is redefined, as hereinbefore suggested, the Commission advises against the 
enactment of this section. 

The Commission, moreover, makes the same recommendation as it did with 
respect to section 104; namely, that section 105 should itself exempt from its 
requirements communications among Commissioners or between the staff and 
Commissioners or other staff members, except as other provisions of law shall 
require separation of functions. 

It is recognized that under subsection (d) of section 105 the Commission is 
given some discretion to exercise judgment as to necessary exemptions from 
section 105. However, in view of the penalty provisions of section 107, Com- 
mission members and employees should not be exposed to the risk of a criminal 
penalty because of inadvertence in failing to make ad hoe judgment determina- 
tions on matters which clearly fall within official routine. Moreover, subsection 
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(b) should be limited insofar as employees are concerned to those participat 
in the decisional process. It would appear further that the requirement 
making a “fair” summary of an oral communication puts a burden upon < 
recipient who may have no background in the matter prior to receiving the ¢, 
munication and who may not associate it with a proceeding as to which m4 
communication is proscribed. 

The matter of oral communications presents practical difficulties that a 
not easily resolved by a legislative mandate that the Commissioner or emplo . 
who receives it shall “promptly make a fair, written summary thereof.” S 

The more serious problem arises from oral communications made in pe 
to a Commissioner or employee under circumstances which he does not identify 
as necessitating the making of a memorandum of such incident, much less 4 
“fair, written summary.” We have set out earlier in these comments the tre. 
mendous volume of applications of various kinds made to the Commission g, 
a regulatory body. Any one of these applications may become the subject matter 
of a hearing, and thus at some point involve the provisions of this Sectio 
though 99 percent plus never would reach that status. However, a Commissioner 
or employee reached by the present section is confronted with the mental] hazard 
whenever an inquiry reaches him with respect to any such application as to 
how he can protect himself against further eventualities on that application 
if the present section should ever be called into play with relation to a egp. 
versation or a communication. In some of these instances, due to the tremendoys 
volume of work confronting the Commission and its staff an application may 
have reached hearing stage but this fact may be unknown to or forgotten by a 
Commissioner or employee because the brunt of the hearing emphasis is befor 
an examiner. 

A lawyer or engineer for the Commission who might be later called upon to 
advise on the matter—but who until that time is reached has no information 
with respect to such application at all—could innocently treat an inquiry jp 
what he considered to be a helpful manner under the administrative process. 
yet the communication involved one day could take on colorations which woul 
bring it within the present section. In the pressure of other work he might 
overlook making a summary, he might be prevented by work pressures from 
making a summary at such time so that it would not be a “fair written sm. 
mary,” but in either instance he could be subject to the section and to the 
hazards of the penal provisions of the bill. Moreover, the conversation might 
come about as the result of a request for general information, which later turns 
out to be associated with a specific case, or so construed, and here again the 
Commissioner or employee is confronted with the possibility of charges of viola- 
tion of this section and the hazards of the punitive provisions. 

Inconsistencies in the requirements of section 105 are also apparent. In one 
breath the bill requires a fair summary of oral communications: in another, it 
requires the recipient to ignore the communication in making the decision. 
Thus, what is required is that the recipient (1) make a fair summary: (2) put 
such summary in the public file of the proceeding: and (3) thereafter ignore it. 
Overlooked in all this is the effect in terms of subconscious impression made in 
the mind of the recipient by the mental application required to reproduce that 
which should be eliminated from the mind. 

The Commission, therefore, recommends that further study be given to this 
problem before any legislation is written that would impose an obligation ona 
Commissioner or employee to make memoranda of oral communications as see- 
tion 105 proposes to do. 

Section 106 governs the filing of notices of appearances, subsection (a) thereof 
prohibits any person from appearing for himself or in a representative capacity 
“in any proceeding or matter” before the Commission unless he has first filed 
with the Commission a notice in writing setting forth details required by this 
subsection. Subsection 106(b) requires the Commission to maintain a register 
of such appearances. 

Comment: If this section is limited to a “proceeding” and not “matter,” it 
would eliminate a serious objection of ambiguity. The term “proceeding” 
should be redefined as hereinbefore suggested. 

Section 107. This section sets forth criminal penalties for willful and knowing 
violations of section 104 or 106(a), and for violation of section 105. 

Comment: The adoption of this section involves a matter of substantive policy 
for the judgment of Congress. However, unless the term “proceeding” is rede 
fined, as hereinbefore suggested, and other amendments are adopted to sections 
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104 and 105 as likewise suggested in these comments to the bill, the Commission 
advises against the adoption of this section. 

Section 108. This section provides for supersedure of the Administrative Pro- 
cedure Act to the extent that title I-A of H.R. 4800 is inconsistent with that Act. 

Comment: No apparent problems are presented by this section. Its adoption 
is a matter of substantive policy for the judgment of Congress. 

Section 110 would amend section 4(b) of the Communications Act to provide 
that the President may remove any member of the Commission for neglect of 
duty or malfeasance in office, but for no other cause. 

Comment: The Commission raises no question regarding this amendment. It 
involves matter of legislative policy. 

Section 111 would amend section 4(a) of the Communications Act to remove 
therefrom the present provision of law authorizing the President to appoint the 
Chairman of the Commission, and would further amend this section by providing 
that the members of the Commission shall choose a Chairman and Vice Chair- 
man, whose terms are to be determined by the Commission. This same subsec- 
tion would delete from section 5(a) of the act existing references to a Chairman 
designated by the President, and would further strike the last sentence of 
section 5(a) of the Communications Act. 

Comment: The adoption of this section involves a matter of substantive policy 
for the judgment of Congress. 

Section 112 would amend section 5 of the Communications Act, by adding at 
the end thereof a new subsection, subsection (f), relating to responsibility for 
preparation of opinions. This proposed subsection would require the Commis- 
sion to designate one of its members to prepare or personally to direct the prep- 
aration, in writing, of a statement of the reasons or basis for the Commission’s 
decision in each case decided by the Commission. Such statement would have 
to be signed by the member responsible for its preparation. Further, insofar 
as possible, each member would be responsible for preparing such statements 
with respect to every type of case decided by the Commission, and no member 
would be responsible for preparing a substantially greater number of such 
statements than any other member with respect to any type of case decided by 
the Commission. 

Comment: The Commission advises against the enactment of section 11Z. The 
word “case,” as used in this section, is not defined, leaving a great area of 
ambiguity. Moreover, “case” is a term which could include every type of action 
taken by the Commission—administrative, licensing, or rulemaking. If applied 
to all “cases,” the personal time of individual Commissioners required in pre- 
paring or supervising the preparation of decisions, memoranda opinions, and 
orders which are issued literally in the thousands by the Commission, would 
leave little time for the overall regulatory work of the Commission. If the 
intent, however, is to impose the requirements of section 112 only as to adjudi- 
eatory hearing cases, the language should be so revised. Otherwise, the unde- 
fined word “case” can very easily be construed to mean every adjudicatory mat- 
ter (under the broad definition of the Administrative Procedure Act) which does 
not require hearing, and many rulemaking matters, which at the present time 
are primarily handled by the bureaus of the Commission including drafting of 
reports, opinions, orders, and decisions for Commission adoption, thus expe- 
diting the Commission’s business. If this practice now permitted, inter alia, by 
section 5 (b), (d), and (e) of the Communications Act is entirely changed by 
proposed section 112, great inefficiency will result. In addition, drastie adminis- 
trative changes would be necessitated in Commission staff, with the probabilities 
in the direction of a larger opinion-writing group in the aggregate, working 
under the seven Commissioners. The function of opinion writing is now per- 
formed pursuant to section 5(c) of the Communications Act by the review staff. 
which is subject to the immediate, close, and personal supervision of the Com- 
mission and members thereof. Thus, proposed section 112 would not impose 
any new responsibility on a Commissioner other than to require him to sign an 
opinion which he was directed to write. 

Underlying the premise of this section is the assumption that by signir an 
opinion of the Commission which he prepared or had prepared under his d‘rec- 
tion, the personal responsibility of such Commissioner for that opinion would 
be increased thereby. Under the Communications Act, decisions are made by 
the Commission as a whole. The individual Commissioner is but one voice in 
that action. The opinion that results is but the expression of the grounds and 
reasons for the Commission’s action. It may no more reflect the personal views 
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of any one Commissioner than another. The opinion is the composite Voice of 
the majority speaking. 

A further reason may be stated why the Commission is presently Opposed to 
the enactment of this section. The Special House Subcommittee on Legislatiyg 
Oversight has recently established an Advisory Council on Administratiyg 
Problems composed of representatives of the staff of the subcommittee, ang of 
six independent regulatory agencies. It proposes to make studies in each of 
such agencies embracing matters such as case delays, length of records, Costs 
of proceedings, and related subjects. The Commission has indicated its C0 
operation with the Oversight Committee in this project. The Commission feels 
therefore, that until these staff studies are completed, it would not be in a 
position to evaluate the additional responsibility assumed or costs involved by 
compliance with section 112, although its present judgment is that such burdeng 
would overbalance any benefits. 

Section 1138 would amend section 409 of the Communications Act by adding a 
new subsection thereto. Proposed subsection 409(n) (1) provides that, eXcept as 
provided in subsection (n) (2), failure of the Commission to grant or deny the 
motion of any party to, or interested person in, a proceeding within 60 days 
after the filing of such motion, would give such party or person the same rights 
and remedies as though the Commission had denied such motion on the day 
following the last day of the 60-day period. Proposed subsection 409 (n) (2) 
provides for extension of the 60-day period, by the Commission, to a maximyn 
of 120 days from the filing of the original motion, for good cause shown on the 
record after notice and opportunity for hearing to parties to, and interested 
persons in, such proceeding. The final subsection, 409(n)(3), then defines 
“motion” to mean a request to the Commission for any procedural or inter- 
locutory ruling or relief. 

Comment: The Commission advises against the enactment of this section, 
It is believed that the solution of any problem in this area is linked with the 
provision for an adequate staff and funds (which should result in a more 
prompt disposition of motions and pleadings) and the relaxation of the sepa- 
ration of functions provisions. 

This section raises distinct practical questions. The policy set forth that the 
Commission should act within 60 days on a motion is worded so that the 60 
days run from the filing of the motion. In many instances response pleadings 
will consume much of all of the remaining 60 days. Moreover, this same section 
would provide that failure to act on a motion has the same effect as if the 
motion were denied. Yet if the subject matter of the motion should permit 
appeal to the courts from Commission action, the parties could not know the 
basis for appeal. Further, the provision in proposed subsection (2) that the 
Commission could extend the 60-day period to 120 days contains a proviso that 
it must first afford the parties and interested persons notice and opportunity to 
be heard. The opportunities for interminable procedural delays are obvious 
in this connection. It is to be noted that “motion” is defined as including not 
only requests for interlocutory relief, but also procedural relief, so that some of 
these motions might be of an appealable type. 

Section 114 would repeal that portion of section 4(b) of the Communications 
Act which permits the Commissioners to accept reasonable honorariums or com- 
pensation for the presentation or delivery of papers. 

Comment: The Commission supports the enactment of this section, which is 
one of the Commission’s legislative proposals before the 86th Congress. 

Section 115 would repeal section 5(c) of the Communications Act (which 
provides for a “review staff’) and also section 409(c)(2) (which presently 
governs in part the separation of functions in cases of adjudication which have 
been designated for hearing). 

Comment: The Commission has already forwarded to the Congress legislative 
proposals that would permit great flexibility in the work of the “review staff” 
in the disposition of interlocutory matters in a case of adjudication which has 
been designated for hearing, at the same time retaining the restriction that 
such staff could not make recommendations as to the final disposition of that 
proceeding. (See H.R. 6573 and 8.1788.) In addition, the Commission has 
likewise forwarded to the Congress a legislative proposal that would prohibit 
any person (except to the extent required for the disposition of ex parte matters 
as authorized by law), with certain employee exceptions, from making a pres 
entation in any case of adjudication which has been designated for hearing 
unless upon notice and opportunity for all parties to participate. 
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fo the extent that repeal of section 5(c) would be intended to give the 
Commission greater access to its staff (other than employees performing investi- 

tory and prosecutory functions), including its review staff administratively 
constituted, the Commission would agree that repeal of section 5(¢) and section 
4o9(c) (2) is desirable. However, to complete such access, the amendment of 
gction 409(¢) (3) would be necessary. This may be accomplished by deleting 
from section 409(c) (3) the words “or in any litigation before any court in any 
case arising under this act.” 

In, view of the comments above expressed, the Commission advises against the 
enactment of the bill in its present form. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON HLR. 6774, S6TH 
CONGRESS 


HR. 6774 establishes standards of conduct for hearing proceedings of record 
in six regulatory agencies. 

Section 1 of the bill concerns the Federal Communications Commission only. 
It proposes an amendment of section 409 of the Communications Act of 1934, as 
amended (47 U.S.C. 409), by adding thereto four new subsections—subsections 
(nD), (0), (Pp), and (q). 

Sections 2, 3, 4, 5, and 6 of the bill concern, respectively, the activities of 
five other agencies, namely Civil Aeronautics Board, Federal Power Commission, 
Federal Trade Commission, Interstate Commerce Commission, and Securities 
and Exchange Commission. These sections propose amendments to the statutes 
of such agencies. 

Section 7 provides a short title for the bill: “Agency Hearing Standards of 
Conduct Act.” 

The following comments are directed to those provisions in section 1 of H.R. 
6774 which, as above indicated, propose amendments to the Communications 
Act of 1934. 

The Federal Communications Commission is in complete accord with the gen- 
eral objective of the bill, namely to make unlawful those ex parte communica- 
tions which are improper. It believes firmly in the principle that adjudicatory 
proceedings, as defined in the Administrative Procedure Act, must be decided 
solely and exclusively on the basis of the issues, pleadings, evidence, and con- 
tentions of record in the proceeding. 

Likewise, under the Administrative Procedure Act, rulemaking proceedings 
must be on the record only if so provided by another statute. Under the Com- 
munications Act, there is no express statutory provision requiring rulemaking 
to be restricted to a record proceeding, although there are several provisions 
of the act (see, for example, secs. 201(a), 204, 205(a), 209, 213(a), 214(d), 
21(e), 222, and 803(f)) in which there are requirements for hearings with re 
spect to certain subjects of rulemaking. The Federal Communications Commis- 
sion also believes in the principle that when rulemaking proceedings are required 
by statute to be on the record, ex parte presentations should be prohibited, and 
the hearing and decision requirements of sections 7 and 8 of the Administrative 
Procedure Act must be applied. 

Since H.R. 6774 proposes a specific amendment of section 409 of the Com- 
munications Act by the addition thereto of four new subsections, the Federal 
Communications Commission raises the question whether the bill is intended 
to supersede or modify the provisions of the Administrative Procedure Act. 
Section 12 of the Administrative Procedure Act provides, in part, that “No 
subsequent legislation shall be held to supersede or modify the provisions of 
this act except to the extent that such legislation shall do so expressly.” If it 
is the intent of H.R. 6774 to supersede and modify the Administrative Procedure 
Act, an amendment expressly doing so should be added to the bill. (See, for 
example, sec. 409(d) of the Communications Act which reads that “To the 
extent that the foregoing provisions of this section are in conflict with the pro- 
visions of the Administrative Procedure Act, such provisions of this section shall 
be held to supersede and modify the provisions of the Act.’’) 

In two important respects, H.R. 6774 would appear to change fundamental 
provisions of the Administrative Procedure Act. Section 4 of the Administra- 
tive Procedure Act speaks of rules which “are required by statute to be made 
on the record after opportunity for an agency hearing.” Section 5 of the Ad- 
ministrative Procedure Act speaks of “every case of adjudication required by 
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statute to be determined on the record after opportunity for an agency hearing” 
In the pending bill, on the other hand, it is provided in the proposed addition’ 
subsection (n)(1) to section 409 of the Communications Act that “in sulle 
hearing proceedings which are subject to notice and opportunity for hearing ail 
required by law to be based upon a hearing record, the agency’s determinatig 
and decision shall be based solely and exclusively upon the issues, pleadings 
evidence, and contentions of record in the proceedings.” [Italics supplied.) ~ 


' 


An important distinction is thus made between rules and proceedings “requires | 
by statute” to be based on a hearing record, and agency hearing Proceedings | 


which, by the proposed addition of subsection (n)(1) to section 409 og the 
Communications Act, are subject to notice and opportunity for hearing ang 


“required by law” to be based upon a hearing record. It would appear that y | 
law” would embrace not only statutory requirements, but case law as wel], In | 
this connection, it might otherwise be pertinent to discuss the effects upon the 


Federal Communications Commission of the decision by the U.S. Court ¢ 
Appeals for the District of Columbia in Sangamon Vailey Television Corporati, 
v. United States (1959) 269 F. 2d 221. However, the Commission believes jt to 
be inappropriate to make a detailed comment on this case, since it is present 
pending before the Commission and the court. Suffice it to say that, as a regu 
of the language in the Sangamon decision, the Commission cannot be certain that 
in a rulemaking proceeding, not otherwise required to be on a record, it ep 
follow the heretofore traditional practice of consulting on complex problems jy 
the industry with persons, industry committees, and technical groups, expert jy 
their fields, in addition to reviewing and considering written comments filed jj 
the rulemaking proceeding. Thus, it is apparent that the Commission’s activitig 
and problems would be substantially affected by the fundamental changes tha 
would result by reason of the aforementioned provisions of proposed subsectigg 
(n)(1). Accordingly, the Commission recommends that the language in ggij 
subsection (n) (1), as proposed to be added to section 409 of the Communications 
Act, be revised to substitute the words “by statute” in place of “by law” whereye 
they appear in said section. 

Said subsection (n)(1) also provides that such agency hearing proceeding 


“shall include (A) adjudications; (B) hearings of record which by law ap | 
made subject to the procedure governing adjudications; and (C) those hearing | 


proceedings which by the agency’s notice of hearing are made subject to the 
standards of conduct” of this act. 

The Federal Communications Commission would recommend that Congress 
declare the positive legislative policy with respect to prohibiting ex parte cop. 
munications in any given class of rulemaking proceedings and to set forth in 
the statute definitive standards for Commission guidance. However, any leg. 
islation the objective of which is to restrict the sources of information or dats, 
in addition to considering filed comments in rulemaking proceedings, should be 
drafted with great care so as to preserve the responsibility of the Commission 
effectively to fulfill its statutory mandate under section 303(¢) of the Commu. 
cations Act to “study new uses for radio * * * and generally encourage the 
larger and more effective use of radio in the public interest;’’. 

The Federal Communications Commission, therefore, does not feel that it's 
practical or in the public interest to decide the many legislative-type proceei- 
ings that come before it, involving new policies or changes or amendments to 
policies, solely upon a paper record which depends for its quality only upon the 
individuals who see fit to comment. The Commission feels that the public inter 
est requires that the individual Commissioners apply as intelligent and as expert 
a judgment as is possible to the merits of a proposed rulemaking problem, ani 
that an important element is the obtaining of all relevant information necessary 
to a considered legislative judgment. Therefore, in the ordinary rulemaking 
proceeding, the Commission is of the firm view that its rules should not be con 
fined to such “record” as may be produced by the comments which may be filed. 
A contrary position would prevent the Commission from bringing to bear on the 
proceeding information and data acquired in its day-to-day regulatory activ: 
ties, including current studies it makes and conferences it holds to maintain 
a reasonable expertness. 

There is attached hereto, as an appendix, the Federal Communications Con: 
mission’s other suggestions as to amendments and clarifications which the con- 
mittee may wish to consider with respect to the specific language of the Dill. 

The Federal Communications Commission invites attention to its own legislt 
tive proposal made to the House and Senate in the 86th Congress. This 
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Jegislative proposal was not introduced in the House in the Ist session of the 
géth Congress. It was, however, introduced in the Senate on April 20, 1959, as 
g, 1734. A hearing on S. 1734 as held by the Senate Committee on Interstate 
and Foreign Commerce on June 9, 1959; in was favorably reported to the Senate 
on August 12, 1959 (S. Rept. 687, 86th Cong.), and is now pending on the Senate 
Galendar. This bill would amend section 409(c)(2) of the Communications 
Act of 1934 so as to provide that in any case of adjudication, as defined in the 
Administrative Procedure Act, no member of the Office of the General Counsel, 
or the Office of the Chief Engineer, or any other person, shall (except to the ex- 
tent required for the disposition of ex parte matters as authorized by law), di- 
rectly or indirectly, make any presentation respecting such case to the Commis- 
gion or any member thereof, any hearing examiner, any assistant to a Commis- 
sioner, or any member of the Commissions’ review staff, unless upon notice and 
opportunity for all parties to participate. It also provides that its terms shall 
not prevent consultations among the Commissioners, their assistants, and the 
review staff. 

The objective of the aforementioned legislative proposal of the Federal Com- 
munications Commission is to clarify the present section 409(c) (2) of the Com- 
munications Act which does not contain an explicit statutory prohibition against 
any other person, not a party to an adjudicatory proceeding before the Commis- 
gion, making a presentation to an examiner or a Commissioner in such a case 
after it has been designated for a hearing; nor is there a specific statutory re- 
quirement that any such other person shall give notice of his presentation so as 
to afford an opportunity for all parties in the case to participate. 

The Federal Communications Commission renews its recommendation for the 
adoption by the Congress of this legislative proposal of the Commission. Its 
enactment would provide a needed improvement in the Communications Act and 
would, so far as this Commission is concerned, be an effective deterrent to ex 
parte communications in cases of adjudication under the Communications Act. 
Its enactment would not be in conflict with the purposes of H.R. 6774 but would, 
in part, be complementary thereto. As was stated by the Senate Committee on 
Interstate and Foreign Commerce in its report on S. 1734: “Your committee is 
convinced that this bill will serve the public interest and will insure a final deci- 
sion so far as possible in all adjudicatory proceedings on a complete record that 
is available to all parties.” 

Thus, while also favoring, as previously indicated, the broad objectives of 
H.R. 6774 to prohibit improper influence, these comments are submitted for the 
committee’s careful consideration with the recommendation that any legislative 
action taken by the Congress in this area be made definite and clear. 


APPENDIX 


The following comments and suggestions as to amendments, clarifications, and 
improvements in the language of the bill are submitted for the consideration of 
the committee : 

1. Subsection (0) (p. 2, lines 17-24) : 

(a) The provisions of this proposed subsection should be made applicable 
only after a proceeding “has been noticed for hearing.” See similar provisions in 
both proposed subsections (p) and (q) of the bill. 

(b) The ex parte prohibition should be limited to the “consideration or decision 
of the merits of such proceeding.” (Lines 22 and 23. 

(c) The use of the phrase “except in circumstances authorized by law” (line 
23) introduces a new element in agency administrative proceedings. Under the 
Administrative Procedure Act, there is provided in section 5(c), an exemption 
for the disposition of ex parte matters as authorized by law. This has been inter- 
preted to mean that a hearing examiner, for example, could act without notice on 
such matters as requests for adjournment, continuances, and the filing of papers, 
or to act. ex parte on requests for subpenas. See the Attorney General's Manual 
on the Administrative Procedure Act, page 55. Without some legislative indica- 
tion of what is meant by “except in circumstances authorized by law,” an agency 
member or hearing officer who relies on the apparent protection afforded by this 
language may find himself in a twilight zone of legal uncertainty. This vague- 
ness and uncertainty in the bill should be cleared up by corrective language before 
enactment. 

(d) No provision is made in proposed subsection (0) for exemption from its 
terms for communications and consultations among Commissioners, or between 
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Commissioners and ‘their assistants, or with other Government agencies under 
proper circumstances in the course of the Commission’s quasi-legislative pyjg 
making activities, which consultation is inherently a part of the administratiye 
process. In this connection, the attention of the committee is invited to a decision 
handed down by the U.S. Court of Appeals for the District of Columbia on 
November 13, 1959, in Bendix Aviation Corporation v. Federal Communications 
Commission (Nos. 14650 and 14693), in which the court of appeals sustained the 
authority of the Federal Communications Commission, after consultation with the 
Office of Defense Mobilization, to reallocate certain frequency bands for Goyerp. 
ment use because of vital national defense considerations. Further, even in ad. 
judicatory proceedings, the Communications Act presently permits consultation 
between Commissioners and their assistants, and between the Commission and 
its review staff. (See sec. 4(f) (2) and 5(c) of the Communications Act of 1934 
as amended.) It is not clear what effect proposed subsection (0) would have 
upon the Communications Act in this regard without further legislative expres. 
sion. 

2. Subsection (p) (pp. 2-3). 

(a) “True summary” requirement. (P. 3, line 5.) There should be a clarif. 
cation of what is meant by this phrase in order to avoid disputes later betweey 
the maker and receiver of the oral communication. 

(b) “Public file of the agency.” (P. 3, lines 6 and 7.) There should also be 
a clarification of what is meant by this phrase since, at least in the Commission's 
practice, there is a distinction between the docket of the hearing record itself 
and other files of the agency which are also open to public inspection. 

The CuatrMan. The first witness this morning will be the Chair. 
man of the Federal Communications Commission. 

Mr. Ford, it has been a customary policy of the Chair, in order to 
accommodate those who insist upon it, to ask if you object to cameras, 
We will let them perform and get out of our way, if you do not object, 


STATEMENT OF HON. FREDERICK W. FORD, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION, ACCOMPANIED BY ROSEL &. 
HYDE, COMMISSIONER; ROBERT T. BARTLEY, COMMISSIONER; 
ROBERT E. LEE, COMMISSIONER; T. A. M. CRAVEN, COMMIS. 
SIONER; JOHN S. CROSS, COMMISSIONER; JOHN L. FITZGERALD, 
GENERAL COUNSEL; AND MAX D. PAGLIN, ASSISTANT GENERAL 
COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Forp. I have no objection. 

The Cuarrman. The Chair observes that Mr. Ford is the newly 
designated Chairman of the Federal Communications Commission. 

This, of course, Mr. Ford, is your first appearance before this com- 
mittee or, indeed, any committee, as Chairman of the important 
agency, the Federal Communications Commission. 

We are glad to extend to you a welcome here to testify on these 
important proposals, Mr. Ford. I observe that you have the other 
members of the Commission with you. I think the record should 
include all of the members of the Commission here with you. 

Mr. Forp. Yes, they are all here, Mr. Chairman. 

The CuarrmMan. And perhaps as they are included in the record, 
it would be advisable to have them stand so everyone can identify 
them. 

Commissioner Hyde is here; Commissioner Lee, Commissioner 
Bartley, Commissioner Craven, and Commissioner Cross. 

May I ask, Mr. Ford, as you present the program this morning, 
if you do speak for the entire Commission ? 
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Mr. Forp. That is correct, sir. 

The CHarrMAN. May I ask if there are divisions within the Com- 
mission where it would be expected that some member who would 
have different views would want to so state them? 

Mr. Forv. As we go through this entire program, I think you will 
find that there are some minority views. I will undertake to re- 
member that at the time. However, they are very minor, I think, 
for the most part. 

In one instance, I think one of the bills involving 5(c), there is one 
member who has a very decided view on it. 

The CHAIRMAN. Very well. We are glad to have you and, indeed, 
all members of the Commission here this morning on this important 
matter. We will be very glad to have your testimony at this time. 

Mr. Forp. My name is Frederick W. Ford, and I am here today as 
Chairman of the Federal Communications Commission. 

The Commission wishes to thank this committee for scheduling at 
these hearings items on our legislative program. We also appreciate 
the opportunity of presenting our views on other bills before you 
relating to our work. 

Mr. “Roc grS OF Texas. Mr. Chairman, do we have a copy of the 
Federal Communications report which you included in the record ¢ 

The CHarrman. We do have some copies; yes. 

Do you have extra copies from the Commission with you of your 
report which was filed 4 

Mr, Foro. Mr. Chairman, there is a cover sheet. The statement 
begins on the second page. I have a cover sheet in which I list the 
bills following what I have just said, and then subject to the pleasure 
of the committee, I will present our views on these bills in the above 
order or any other order the committee may wish. 

The CHarrmMan. Very well. 

Mr. Forp. I thought the committee had been supplied copies of this 
cover sheet. I think 50 copies have been supplied. 

The CuatrmMan. Yes, I observe, for the benefit of the committee, 
after the cover sheet there is the comment which was filed with the 
Commission’s report. 

Mr. Avery. Mr. Chairman, at this time would it be appropriate 
for you to read into the record the witnesses who will appear in re- 
sponse to your request to testify on H.R. 4800, or is the list too 
lengthy ? 

The Cuarrman. At the moment, we only have the Commission 
scheduled, and I assume it will take more than today to conclude with 
the Commission. 

Mr, Avery. And no other witnesses are presently scheduled ? 

The CuarrMan. Not today; no. There will be, following the Com- 
mission’s appearance. I will be glad to obtain that list insofar as we 
can, and give the members the benefit of it. 

Mr. Avery. The ones who have been scheduled on a day certain, to 
date ? 

The CuarrmMan. We simply have not reached that point yet. But 
we will make up a full and complete list of those who are scheduled 
to appear, and we will keep everyone advised as nearly as we can as 
to the timing of his appearance. 

You may proceed, Mr. Ford. 
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Mr. Foro. Earlier we submitted to you the full text of our views op 
each of these bills: 

H.R. 4800, the Harris bill (mimeo 76222). 

H.R. 67 74. the American Bar Association bill to establish standands 
of conduct for agency hearing proceedings of record (mimeo 82577 

S. 1735, to repeal the honorarium provision in section 4(b) (raimag 
66412b) 

H.R. 6127 and S. 1736, to eliminate oaths or affirmation on certain 
forms (mimeo ~ 

H.R. 6573 and S. 1738, to redefine duties of the review staff, section 
5(c) (mimeo 70956). 

S. 1965, to make uniform provisions of law with respect to terms of 
office of Commissioners (mimeo 75015). 

Subject to the pleasure of the committee, I will present our views 
in the above order, or any other order the committee may wish. 

Shall I proceed in the order which I listed the bills? 

The CHatrman. The Chair will have to ask the indulgence of our 
guests to give us your attention. We need order very badly. It js 
difficult to hear. 

Mr. Ford, I am going to ask if you will endeavor to raise your 
voice a little bit. We are getting some comments that some are not 
able to hear. 

You may proceed. 

Mr. Forp. Insofar as the functions of the Federal Communications 
Commission are concerned, H.R. 4800 would amend the C ommunica- 
tions Act of 1934 by adding a new title thereto, dealing with “ad- 
ministrative safeguards,” and by amending certain existing provisions 
of the Communications Act. These comments are limite d to the 
amendments which H.R. 4800 would effect in the Communications 
Act of 1934, as amended. 


COMMENT ON TITLE TO BILL 


The Commission suggests that the title to H.R. 4800 be amended to 
read as follows: 

To amend the Communications Act of 1934, the Federal Aviation Act of 1958 
(with respect to the Civil Aeronautics Board), the Federal Power Act, the 
Federal Trade Commission Act, the Interstate Commerce Act, and the Securities 
Exchange Act of 1934, to remedy statutory and administrative deficiences and 
thereby to strengthen the independence and effectiveness, and increase the conf- 
dence of the public in the efficient, fair, and independent operation of the regu- 
latory agencies which administer such provisions of law, and for other purposes. 

In support of this recommendation, it should be observed that dur- 
ing the last several years the C ommission was faced with the greatest 
backlog of broadcast hearing cases in its histor v. The natur al result 
was what seemed to be interminable delays in issuing final decisions. 
Committees of Congress, individual Congressmen, and affected parties 
appropriately inquired into the causes for del: ay and the probable 
length of time before oral arguments could be held and decisions 
reached. Intermeshed in all of this was a 1952 congressional act 
requiring complete separation of the Commission from its General 
Counsel, its Chief Engineer, and all of its operating personnel, except 
a small review staff which was mandated never to make a recommenda- 
tion on a case. 
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Thus shorn by statute of all staff advice, backlogged by many hun- 
dreds of competitive applications in hearings, and further prevented 
by law from delegating to any Commissioner or panel of Commis- 
soners its adjudicatory hearing decision work, serious inefficiency in- 
evitably resulted. 

There is evidence of strong sentiment in Congress today that the 
1952 (McFarland) amendments to the Communications Act may have 
gone too far. Note the following colloquy between Chairman John C. 
Doerfer of the Commission and Chairman Oren Harris of the House 
Committee on Interstate and Foreign Commerce as to the separation 
of functions provisions in the Communications Act. This exchange 
took place at the panel discussions on administrative process problems 
conducted by the House Special Subcommittee on Legislative Over- 
sight on June 17, 1959, page 119 of the transcript: 

Mr. Dorrrer. Mr. Chairman, as you know, the Federal Communications Com- 
mission has a very elaborate and strict separation of functions statute govern- 
ing it. As a matter of fact, in some aspects it is a little too strict. 

The CHAIRMAN. I will agree with that and you heard me make the statement 
that I think we went overboard a little bit in 1952 in the McFarland amendment, 
and I am glad you brought it up, because we have representatives of the industry 
here and I would like to hear them admit the same thing, because they were 
outstanding advocates of that program at that time. 

See also the comment of Senator John O. Pastore, chairman of 
the Subcommittee on Communications of the Senate Committee of 
Interstate and Foreign Commerce, in connection with the public hear- 
ing on June 11, 1959, on S. 1898, a bill sponsored by the Federal 
Communications Bar Association to amend section 309 by substituting 
a pregnant procedure for the protest provisions incorporated in the 
Communications Act in 1952, at. which Commissioners Rose] H. Hyde 
and Frederick W. Ford testified in behalf of the Commission (tran- 
script, p. 78) : 

I realize that the pendulum swung completely the other way. 

Again, at page 93 of the transcript : 

The procedures are intricate, they are complicated, very complex, and I realize 
that sometimes in carying out the public interest we have to loosen the shackles 
in order to do it. Maybe we have gone too far * * *. 

Section 101 sets forth a declaration of policy by the Congress re- 
specting the need to strengthen the independence of the regulatory 

meies along lines which are dealt with substantively in subsequent 
sections of title I-A. 

Comment: The Commission has no substantive comment on this 
section except to suggest that the amendment it recommends to the 
title of the bill be carried forward into the declaration of policy 
i lines 11-12 on page 2, and except as its comments, infra herein, 
with reference to sections 111 and 112 oft he bill have application to 
paragraphs (4) and (5) of section 101(a). 

Section 102 defines the terms “proceeding,” “adjudication,” “rule- 
making,” and “person.” 

Comment: The Commission advises against the enactment of this 
section as presently written. This is one of the most important sec- 
tions in the bill because of the definitions contained therein which out- 
line the boundaries of the bill’s key provisions. 

Before discussing the term “proceeding,” it should be noted that 
the term “person” is defined to include not only a corporation, com- 
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pany, firm, et cetera, but also “any individual (whether or not jy 


. 2 om a catinabeel . . _? . : 
public life).” Thus, such term would encompass any person in gor. 


ernment—Federal, State, or local, and in ~ of the constitution | 


branches thereof. See Commission’s proposed amendment to sectioy 
409(c)(2), discussed, infra, under “Comment” to section 104 ¢ 
H.R. 4800. 

Serious questions are introduced by the definition of the won 
“proceeding” in section 102(1). 

“Agency proceeding” is defined in section 2(g) of the Administry, 
tive Procedure Act as “any agency process as defined in subsections 
(c), (d), and (e) of this section.” Reference to such subsections ing}. 
cates that the entire agency processing is comprehended. 

Such term is defined as one which involves “adjudication” or “py. 
making” if interested persons are allowed to participate and notice 
of rulemaking is issued. Both terms are given the same meaning 43 
provided in the Administrative Procedure Act. Thus, practically jj 
of the Commission’s work, comprehending matters many times mop 
extensive than hearing proceedings in which individual private rights 
or privileges are essentially determined, would fall within the scop, 
of this section. 

“Adjudication,” as defined in section 2(d) of the Administratiye 
Procedure Act, means “agency process for the formulation of a 
order” other than rulemaking. Piccetheon: all licensing which leads 
to the formulation of an order is adjudication under the Administra. 
tive Procedure Act notwithstanding that no hearing is ever desig. 
nated or held. It follows that under the definition of “proceeding” as 
contained in section 102(1) (a) of H.R. 4800, the term “adjudication” 
will encompass the complete license processing functions of the 
Commission. 

The Commission wishes to state that it believes firmly in the prin- 
ciple that adjudicatory hearings, as defined in the Administrative 
Procedure Act, must be decided solely on the basis of a public record, 
except for those matters of which official notice may be taken under 
the Administrative Procedure Act. However, such a proceeding dogs 
not take on an adjudicatory hearing aspect until the proceeding has 
been designated for hearing. 

We believe that this should be the starting point for section 
102(1)(a) instead of the indefinite term “proceeding involving 
adjudication” which could apply to every one of the thousands of 
applications filed with the Commission which are granted afte 
Bureau processing without contest and without hearing. 

The Commission’s 1958 annual report shows over 535,000 applica- 
tions, set out below, for new licenses, renewals, and major and minor 
modifications thereof, which are adjudicatory only in the technical 
sense that they are not rulemaking: 
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Also, the annual report shows there were less than 500 hearing cases 
pending as follows: 


roadcast : 

. CIN hd 5S A i es ee Se es ee Ee 175 
NN ho ais cant bctinint hatin abhi Ke SORE ee ete oes 93. 
I stoi sine sl st rt ws nest on cay Lasers chcatle eaaecbaibeniealbhcamamien min acbicabiaae 18 
I i src ge es abocaslepeccgpesimeicae-_sbeaataeet cae eae eae 14 

ENR i a ad asl np ch dies in elcaladew ch coins atid dees ede bak ee 300 

Nonbroadcast : : 

Safety and special_________ a eg a a eae .. 32 
ERIS nS coos cates reted ras hc te mallee eter cvaeeat eae ee ee 30 
Joint and general__________ east kinks Abb kunea lane & sack eit Ares atte 60 

li anes: sek ic din cng do cle i tciniadhe Smieget pine encase ade 122 
I GN ec ce eae eg et nr pos eg hcg agen oper erence etna 43 
465 


The Commission has endeavored to serve the public by frequently 
assisting citizens in directing their attention to the statutes, regula- 
tions, application forms, policies, and practices which might be help- 
ful. This service could one day be made to appear as an improper 
ex parte contact. In serving the public to the extent as indicated 
above, the magnitude of the Commission’s work in license processing 
is readily apparent. The 465 hearing cases pending at the close of 
the 1958 fiscal year were a small part of the 535,000 applications that 
were processed in that fiscal year. 

Rulemaking, according to the Administrative Procedure Act, means 
“agency process for the formulation, amendment, or repeal of a rule.” 
Under the Administrative Procedure Act, rulemaking proceedings 
must be on the record only if they are so provided by another statute. 
(There is no express provision in the Communications Act requiring 
rules to be made on the record. There are several provisions in the 
act (secs, 201 (a), 204, 214(d), 221(c), 222(e) (3), and 303(f) requir- 
ing hearings with respect to certain subjects of rulemaking; but it is 
to be remembered that the Administrative Procedure Act refers to 
rulemaking “hearings” and “on the record” rulemaking in the conjune- 
tive.) 

The definition of “rulemaking” in subsection (b), however, embraces 
rulemakings in which the Commission “undertakes to afford to in- 
terested persons an opportunity to participate * * *.” As we under- 
stand this definition, it would encompass all of the Commission’s rule- 
making proceedings, except those classes of rulemaking in which the 
Commission is not required by section 4(a) of the Administrative 
Procedure Act to give public notice of proposed rulemaking : viz, rules 
relating to agency management of personnel, or to public property. 
loans, grants, benefits, or contracts, or to military, naval, or foreign 
affairs functions of the United States. The Commission is required 
by the Administrative Procedure Act (sec. 4 (a) and (b)) to publish 
hotice and permit participation by interested persons in all of its 
rulemakings, with the special exceptions mentioned. Since such re- 
quirements of the Administrative Procedure Act are paralleled by the 
terms of section 102(1)(b) of H.R. 4800, it is evident that any pro- 
posed rulemaking in which the Commission must publish notice (which 
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would include the preponderance of Commission rulemaking) woul 
fall within the definition here. 

With reference to rulemaking (as well as in the vast majority of jtg 
licensing actions), the Commission believes that it is most important 
to recognize that it is primarily in these respects that it acts ag q 
bipartisan body with delegated legislative authority exercised undey 
statutory standards. 

Attention is invited to the testimony of Chairman Doerfer on June 
14, 1950, at the Administrative Process panel discussion, referred to 
supra, in which he stated (pp. 80-81) that both members of the Com. 
mission and staff employees serve on many committees which are made 
up of individuals representing all aspects of the communications jp. 
dustry and persons who represent different departments of Feder] 
and State Governments as well. 

Such Commission participation is in furtherance of the statutory 
directive in section 303(g) of the Communications Act, which pro. 
vides that the Commission shall- 

Study new uses of radio, provide for experimental uses of frequencies, anq 
generally encourage the larger and more effective use of radio in the public 
interest. 

It is also in furtherance, inter alia, of the declared policy of the 
Congress in section 1 of the Communications Act of 1934, as amended, 
that the Commission shall provide— 
to all the people of the United States a rapid, efficient, nationwide and world. 
wide wire and radio communication service with adequate facilities at reason. 
able charges, for the purpose of the national defense, for the purpose of pro- 
moting safety of life and property through the use of wire and radio commui- 
cation * * *, 

There are upwards of 10 such industry-Government committees, 
made up of people who are knowledgeable in the art of radio and wire 
communications. The Commission, in furtherance of its statutory re- 
sponsibilities, has to consult with people with knowledge and experi- 
ence in this field and on occasion to work closely with them in prepa- 
ration for conferences—national and international—involving the 
most effective use of the radio spectrum. ‘Thus, in certain rulemaking 
proceedings oftentimes a very important consideration is either how 
best to make reallocations or a redistribution of portions of the spee- 
trum prior to individual assignments which would tend to eliminate 
needless adjudication. These examples are but a sampling of the 
broad, policy, public-interest areas in which the Commission must 
make studies and independent determinations in order to carry out 
the wide range of its statutory responsibilities under the Communi 
cations Act. 

The Commission therefore does not feel that it is practical or in 
the public interest to decide the many legislative type proceeding 
that come before it involving new policies or changes or amendments 
to policies solely upon a paper record which depends for its quality 
only upon the individuals who see fit to comment. The Commission 
feels that the public interest requires that the individual Commis 
sioners apply as intelligent and as expert a judgment as is possible to 
the merits of a proposed rulemaking problem, and that an important 
element is the obtaining of all relevant information necessary to! 
considered legislative judgment. 
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Therefore, in the ordinary rulemaking proceeding, the Commission 
is of the firm view that its rules should not be confined to such 
épecord’” as may be produced by the comments which may be filed. 
A contrary position would require Commissioners to disregard the 
accumulated knowledge and information accruing from years of regu- 
latory action and experience, as well as the day-to-day current studies 
it makes and conferences it holds to maintain a reasonable expertness. 

The Commission is therefore of the view that any legislation, the 
objective of which is to prevent Commission or staff consultation or 
use of data, in addition to considering filed comments, in rulemaking 
proceedings, should be drafted with great care so as to preserve the 
responsibility of the Commission to fulfill its statutory mandate to 
encourage generally the use of wire and radio communication and to 
regulate the same with expertness in the public interest. 

Section 103 deals with improper influence exerted on, or improper 
conduct by, agency members or employees. Proposed subsection 
103(c) deals with the respective time limits and conditions under 
which former Commission members or employees can appear in a 
representative capacity before the Commission. 

Comment: Subsection (b) expressed ethical, moral, and legal 
standards which are praiseworthy. However, it should be observed 
that section 4(b) of the Communications Act contains a broad conflict 
of interest provision applicable to members and employees of the 
Commission, the objective of which is somewhat similar to that of 
section 103(b) of H.R. 4800. 

We do call attention to the provisions of subsection (c) which pro- 
hibit any member of the Commission from appearing in a representa- 
tive capacity before the Commission in connection with any matter for 
a period of 2 years after termination of his membership. They also 
prohibit any employee of the Commission from appearing for a like 
period in a representative capacity in connection with any matter 
involving a subject matter directly connected with which such person 
was employed or performed duty while employed by the Commission. 
They single out members of the six regulatory commissions and their 
employees for different treatment than that which is accorded heads 
of department and employees of other Government agencies upon 
termination of their employment. (See, for example, 18 U.S.C. 284, 
which provides that a former officer or employee of any agency shall 
not, within 2 years after his employment has ceased, prosecute or act 
as counsel, attorney, or agent for prosecuting, “any claim against the 
United States involving any subject matter directly connected with 
which such person was so employed or performed duty.” Penalty is 
a fine of not more than $10,000 or imprisonment for not more than 1 
year, or both.) In our view, this provision should go no further than 
the next to the last sentence of section 4(b) of the Communications 
Act. 

Said sentence reads as follows: 


Any such Commissioner serving as such after 1 year from the date of enact- 
ment of the Communications Act Amendments, 1952, shall not for a period of 1 
year following the termination of his service as a Commissioner represent any 
person before the Commission in a professional capacity, except that this restric- 
tion shall not apply to any Commissioner who has served the full term for which 
he was appointed. 
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It must be remembered that Commissioners and employees of the 
Commission may have devoted most of the years of their professional 
experience to this specialized governmental regulatory agency, To 
prohibit them, after long years of service in the public interest jn q 
highly specialized field from using that experience after leaving such 
employment, would be inequitable and may also raise a constitutional 
question as to whether such a stringent provision could apply to per- 
sons working for the Commission at the time of enactment thereof. 

The Commission suggests that the problem of former officials and 
personnel handling matters before a Government agency would ap- 
pear to resolve itself into a matter of balance. On the one hand, the 
integrity of the processes should be preserved; qualified employees 
should be attracted to work for the agency; and no one should be 
deprived of making a living in his profession. 

On the other hand, “confidential” information obtained while jp 
the employ of the Government should not be used to the disadvantage 
of the Government. Without attempting to draw the line precisely, 
perhaps an appropriate concept would be that former officials and 
employees should not be able to use confidential or nonpublic informa- 
tion acquired on specific matters while in Government service, on 
the same matters, upon leaving such service. 

The Commission suggests with respect to the last sentence of sub- 
section (d) that the same be omitted. The previous sentences of this 
subsection require implementation by the Commission of subsections 
(a), (b), and (c) in breadth and detail. It appears that the further 
requirement in the last sentence of subsection (d) that the Commis. 
sion “endeavor to prevent, by all means available to it,” such acts and 
conduct may impose an obligation which is vague and perhaps in- 
possible to ascertainment and accomplishment. 

Section 104 prohibits certain off-the-record communications in 
Commission proceedings. Subsection (a) thereof prohibits any per- 
son from communicating, orally or in writing, with any Commission 
member or employee concerning the issues, merits, or disposition of 
any proceeding pending before the Commission, with intent that any 
participant in such proceeding will not receive knowledge of such 
communication. 

However, this same subsection authorizes the Commission, by regu- 
lations not inconsistent with the policy declared in section 101(a), to 
exempt from subsection 104(a), certain intra-Commission and inter- 
governmental communications. Proposed subsection 104(b) provides 
that all Commission members or employees shall disregard any com- 
munications made in violation of subsection (a). 

Comment : Under the proposed definition in section 102 of a proceed- 
ing involving adjudication (without reference to whether a hearing 
is involved), communications prohibited by this section would be 
banned at all stages of the proceeding. In a proceeding involving 
rulemaking, such communications would not be banned until the 
notice of rulemaking is published. 

Criminal sanctions provided in section 107(a) would be applied to 
the person who made the prohibited communication. The comments 
heretofore expressed in the discussion of sections 102 and 103 con- 
cerning the definition of a “proceeding” are equally applicable to the 
provisions of section 104. 
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Therefore, the Commission objects to this section unless “proceed- 
ing” is redefined both by restricting the same to (1) adjudicatory pro- 
ceedings which have been designated for hearing, and (2) only the 
kind of rulemaking proceedings as to which interested persons 
should not comment except on the record, taking into consideration 
the views of the Commission expressed with respect to section 102, 
supra. 

he Commission believes that as to intra-Commission communica- 
tions the provisions of section 104(a) should be exempt by statutory 
rovision, rather than confer discretion on the Commission to publish 
such exemption. The inherent Commission responsibilities and com- 
position would obviously require communication among the members. 

It is a necessary part of the administrative process that the Com- 
missioners confer with one another and that the members of the staff 
confer also with Commissioners and other staff members, except as 
provisions of law may require separation of functions. 

We are confident that it is not the intention of section 104(a) to 
raise a question as to such matters, but extreme care is required in 
enacting into law a type of statutory policy which in its future 
application may create uncertainty as to the necessities of the admin- 
istrative process. 

We would recommend that it would be more appropriate and direct 
for section 104(a) itself to grant the specific statutory exemption for 
communications made between Commissioners ; between Commis- 
sioners and their assistants; and, save to the extent that other pro- 
visions of law may require separation of functions, between Com- 
missioners and employees of the Commission who have not engaged 
in the performance of investigative or prosecuting functions in that or 
a factually related case. 

This recommendation is substantially in accord with the Commis- 
sion’s own legislative proposal to the chairman of the House Com- 
mittee on Interstate and Foreign Commerce, submitted on December 9, 
1958, as a proviso to a suggested amendment section 409(c) (2) of 
the Communications Act designed to prohibit any ex parte presenta- 
tions to the Commission by any person (“person” being defined in 
sec. 3(1) of the Communications Act). (The Commission’s proposal 
was introduced in the Senate as S. 1734 and a hearing on it and other 
Commission legislative proposals was held on June 9, 1959, by the 
Subcommittee on Communications of the Senate Committee on Inter- 
state and Foreign Commerce, The Commission’s legislative proposal 
to amend sec, 409(c) (2) was not introduced in the House of Repre- 
sentatives, since sec. 115 of H.R. 4800 provides for the repeal of 
sec. 409(c) (2) of the Communications Act. ) 

To accomplish the foregoing recommendation, section 104(a) should 
be amended by striking out on page 7, line 14, all after the word 
“communication ;” down through line 3 on page 8, and inserting in lieu 
thereof a provision to read as follows: 

Provided, That the foregoing provisions of this section shall not apply (i) to 
the disposition of ex parte matters as authorized by law; (ii) to communications 
made between Commissioners; (iii) to communications made to a Commissioner 
by any person appointed by him under section 4(f)(2); and (iv) to com- 
munications made to the Commission or a Commissioner or Commissioners by 


any other employee of the Commission who has not engaged in the performance 
of investigative or prosecuting functions in that or a factually related case. 
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. (b) The Commission, by regulations not inconsistent with the policy declareg 
in section 101 (a), may exempt communications from subsection (a) made by 
specified officials of the Federal or State Governments in those cases in wh 
in the judgment of the Commission, such exemptions are necessary to enabje 
the Commission in the discharge of its duties, to secure desired cooperation 
of such officers, departments, or agencies. 

Thus, the enactment of section 104 with the foregoing suggested 
amendment would obviate the need for the Commission to adopt regu. 
lations (within a period of 3 months after the date of enactment of 
the act as sec. 701(1) of title VII would require) with respect to com. 
munications made between Commissioners, etc., but would only require 
such regulations for the purpose of subsection (b). , 

The Commission feels strongly that the Congress itself should, ag 
above suggested, write into section 104 the specific statutory exemption 
for communications made between Commissioners, and between Com. 
missioners and their assistants and staff employees as specified, and 
not impose on the Commission, by the indirect method of adopting 
regulations, the responsibility to prescribe the terms and conditions 
under which communications inherently necessary in the intracom- 
mission decisional process shall be exempt under section 104 and algo, 
by virtue of such exemption, likewise exempt from the penal provi. 
sions of section 107. 

The Commission further feels that, in the interest of uniformity of 
administration by each independent regulatory agency of the require- 
ments of section 104 (as provided in H.R. 4800 for the six independent 
regulatory agencies covered thereon), that it would be desirable for 
the Congress to enact a general and specific provision on this subject 
that would be applicable to all agencies. 

Thus the statute itself would grant the exemption that would be 
uniform to all agencies; disparity in the regulations of the six inde- 
pendent agencies on this phase would be eliminated ; and the necessary 
immunity from the penal provisions of section 107 would be pro 
vided. The Commission recommends that further study be given to 
the matter of imposing penalties as provided in section 104 before a 
penal provision of this type is adopted. 

Section 105 requires the placing of certain communications, or 
memoranda thereof, in the public files of proceedings. Subsection 
105(a) requires that any written communications made to a Com- 
mission member or employee concerning any pending proceeding shall 
promptly be delivered to the Secretary of the Commission and 
promptly filed in the public file of the proceeding involved. 

Subsection 105(b) requires that if any telephone call or other oral 
communication is made to any Commission employee or member re- 
specting a pending proceeding, the recipient thereof shall a 
make a fair, written summary of the communication and deliver sue 
summary to the Secretary, who shall promptly place it in the public 
file of the proceeding. 

Subsection 105(c) sets forth corresponding procedures with respect 
to written communications by Commission members or employees to 
any person concerning a pending proceeding. 

Subsection 105(c) authorizes the Commission by regulations not in- 
consistent with the policy of proposed section 101(a), to exempt com- 
munications from subsections (a), (b), and (c), in those cases in which 
the Commission, in its judgment, feels such exemptions are necessary 
for intra-agency efficiency or intergovernmental cooperation. 
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Proposed subsection 105(e) provides that no written communication, 
written summary, or copy of a written communication placed in the 
public file as required by section 105, shall be removed therefrom, ex- 
cept for official purposes. Further, such public files shall be open to 
ublic inspection during normal business hours. 

Comment : It is noted that subsections (a), (b),and (c) require that 
any communications received or sent, or memoranda of telephone or 
oral communications, “concerning any proceeding” be placed in the 

ublic file of the proceeding. We think this language is too broad 
and, like section 104, should be limited to communications “concerning 
the issues, merits, or disposition of any proceeding.” 

Because of the definition of “proceeding” as contained in section 102, 
the enactment of this section in its present form would present serious 
problems to the Commission in both cases of adjudication before being 
desginated for hearing and in rulemaking proceedings. Therefore, 
unless the term “proceeding” is redefined, as hereinbefore suggested. 
the Commission advises against the enactment of this section. 

The Commission, moreover, makes the same recommendation as it 
did with respect to section 104, namely, that section 105 should itself 
exempt from its requirements communications among Commissioners 
or between the staff and Commissioners or other staff members, except 
as other provisions of law shall require separation of functions. 

It is recognized that under subsection (d) of section 105 the Com- 
mission is given some discretion to exercise judgment as to necessary 
exemptions from section 105. However, in view of the penalty provi- 
sions of section 107, Commission members and employees should not be 
exposed to the risk of a criminal penalty because of inadvertence in 
failing to make ad hoc judgment determinations on matters which 
clearly fall within official routine. 

Moreover, subsection (b) should be limited insofar as employees are 
concerned to those participating in the decisional process. It would 
appear further that the requirement of making “fair” summary of an 
oral communication puts a burden upon the recipient who may have 
no background in the matter prior to receiving the communication and 
who may not associate it with a proceeding as to which such communi- 
cation is proscribed. 

The matter of oral communications presents practical difficulties 
that are not easily resolved by a legislative mandate that the Commis- 
sioner or employee who receives it shall “promptly make a fair, writ- 
ten summary thereof.” 

The more serious problem arises from oral communications made 
in person to a Commissioner or employee under circumstances which 
he does not identify as necessitating the making of a memorandum of 
such incident, much less a “fair, written summary.” 

We have set out earlier in these comments the tremendous volume 
of applications of various kinds made to the Commission as a regula- 
tory body. Any one of these applications may become the subject 
matter of a hearing, and thus at some point involve the provisions of 
this section, though 99 percent plus never would reach that status. 

However, a Commissioner or employee reached by the present: sec- 
tion is confronted with the mental hazard whenever an inquiry reaches 
him with respect to any such application as to how he can protect 
himself against further eventualities on that application if the present 
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section should ever be called into play with relation toa COnVersation 
or a communication. 

In some instances, due to the tremendous volume of work confroyg, 
ing the Commission and its staff, an application may have reached 
hearing stage but this fact may be unknown to or forgotten by 5 
Commissioner or employee because the brunt of the hearing emphagig 
is before an examiner. A lawyer or engineer for the Commission why 
might be later called upon to advise on the matter—but who until thy 
time is reached has no information with respect to such application 
at all—could innocently treat an inquiry in what he considered to be, 
helpful manner under the administrative process, yet the communieg. 
tion involved one day could take on colorations which would bring 
it within the present section. In the pressure of other work, he might 
overlook making a summary, he might be prevented by work pig 
sures from making a summary at such time so that it would not beg 
“fair written summary,” but in either instance he could be subject to 
the section and to the hazards of the penal provisions of the bill, 

Moreover, the conversation might come about as the result of a pp. 
quest for general information, which later turns out to be associated 
with a specific case, or so construed, and here again the Commissioner 
or employee is confronted with the possibility of charges of viola. 
tion of this section and the hazards of the punitive provisions. 

Inconsistencies in the requirements of section 105 are also apparent, 
In one breath the bill requires a fair summary of oral communica. 
tions; in another, it requires the recipient to ignore the communication 
in making the decision. 

Thus, what is required is that the recipient (1) make a fair 
summary; (2) put such summary in the public file of the proceeding; 
and (3) thereafter ignore it. Overlooked in all this is the effect in 
terms of subconscious impression made in the mind of the recipient 
by the mental application required to reproduce that which should 
be eliminated from the mind. 

The Commission, therefore, recommends that further study be given 
to this problem before any legislation is written that would impose 
an obligation on a Commissioner or employee to make memoranda 
of oral communications as section 105 proposes to do. 

Section 106 governs the filing of notices of appearances. Subsection 
(a) thereof prohibits any person from appearing for himself or ina 
representative capacity “in any proceeding or matter” before the 
Commission unless he has first filed with the Commission a notice 
in writing setting forth details required by this subsection. Sub- 
section 106(b) requires the Commission to maintain a register of 
such appearances. 

Comment: If this section is limited to a “proceeding” and not 
“matter,” it would eliminate a serious objection of ambiguity. The 
term “proceeding” should be redefined as hereinbefore suggested. 

Section 107: This section sets forth criminal penalties for willful 
and knowing violations of section 104 or 106(a), and for violation 
of section 105. 

Comment: The adoption of this section involves a matter of sub- 
stantive policy for the judgment of Congress. However, unless the 
term “proceeding” is redefined, as hereinbefore suggested, and other 
amendments are adopted to sections 104 and 105, as likewise suggested 
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in these comments to the bill, the Commission advises against the 
doption of this section, . by 
Section 108: This section provides for supersedure of the Adminis- 
ative Procedure Act to the extent that title I-A of H.R. 4800 is 
consistent with that act. ; 
Comment: No apparent problems are presented by this section. 
Its adoption is a matter of substantive policy for the judgment of 


ss. 

Gestion 110 would amend section 4(b) of the Communications Act 
to provide that the President may remove any member of the Com- 
mission for neglect. of duty or malfeasance in office, but for no other 
cause. on side : 
Comment: The Commission raises no question regarding this 
amendment. It involves matter of legislative policy. 

Section 111 would amend section 4(a) of the Communications Act 
to remove therefrom the present provision of law authorizing the 
President to appoint the Chairman of the Commission, and would 
further amend this section by providing that the members of the 
(Commission shall choose a Chairman and Vice Chairman, whose terms 
are to be determined by the Commission. This same subsection would 
delete from section 5(a) of the act existing references to a Chair- 
man designated by the President, and would further strike the last 
gntence of section 5(a) of the Communications Act. 

Comment: The adoption of this section involves a matter of sub- 
stantive policy for the judgment of Congress. 

Section 112 would amend section 5 of the Communications Act, 
by adding at the end thereof anew subsection, subsection (f), relating 
to responsibility for preparation of opinions, This proposed subsec- 
tion would require the Commission to designate one of its members 
to prepare or personally to direct the preparation, in writing, of a 
statement of the reasons or basis for the Commission’s decision in each 
case decided by the Commission. Such statement would have to be 
signed by the member responsible for its preparation. 

Further, insofar as possible, each member would be responsible for 
preparing such statements with respect to every type of case decided 
by the Commission, and no member would be responsible for pre- 
paring a substantially greater number of such statements than any 
other member with respect to any type of case decided by the 
Commission. 

Comment : The Commission advises against the enactment of section 
112. The word “case,” as used in this section, is not defined, leaving a 
great area of ambiguity. 

Moreover, “case” is a term which could include every type of action 
taken by the Commission—administrative, licensing, or rulemaking. 
If applied to all “cases,” the personal time of individual Commis- 
sioners required in preparing or supervising the preparation of deci- 
sions, memoranda opinions, and orders, which are issued literally in 
the thousands by the Commission, would leave little time for the 
overall regulatory work of the Commission. 

If the intent, however, is to impose the requirements of section 112 
oly as to adjudicatory hearing cases, the language should be so re- 
vised. Otherwise, the undefined word “case” can very easily be con- 
strued to mean every adjudicatory matter (under the broad definition 


a 
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of the Administrative Procedure Act) which does not require hearin | 
and many rulemaking matters, which at the present time are z | 
marily handled by the bureaus of the Commission, including Crafting 
of reports, opinions, orders, and decisions for Commission adoption, 
thus expediting the Commission’s business. ” 

If this practice now permitted, inter alia, by section 5 (b), (4), ang 
(e) of the Communications Act is entirely changed by prop 
section 112, great inefficiency will result. In addition, drastic admin. 
istrative changes would be necessitated in Commission staff With | 
the probabilities in the direction of a larger opinion-writing ‘grow | 
in the aggregate, working under the seven Commissioners. 

The function of opinion writing is now performed pursuant to 
section 5(c) of the Communications Act. by the review staff, which 
is subject to the immediate, close, and personal supervision of thy 
Commission and members thereof. Thus, proposed section 112 woylj 
not impose any new responsibility on a Commissioner other than ty | 
require him to sign an opinion which he was directed to write, 

_ Underlying the premise of this section is the assumption that by 
signing an opinion of the Commission which he prepared, or haj 
prepared under his direction, the personal responsibility of such Cop. 
missioner for that opinion would be increased thereby. 

Under the Communications Act, decisions are made by the Cop. 
mission as a whole. The individual Commissioner is but one yoig 
in that action. The opinion that results is but the expression of thy | 
grounds and reasons for the Commission’s action. It may no mop | 
reflect the personal views of any one Commissioner than another. 
The opinion is the composite voice of the majority speaking. 

A further reason may be stated why the Commission is presently 
opposed to the enactment of this section. The Special House Sy). 
committee on Legislative Oversight has recently established a 
Advisory Council on Administrative Problems composed of repre: 
sentatives of the staff of the subcommittee, and of six independent | 
regulatory agencies, It proposes to make studies in each of such | 
agencies embracing matters such as case delays, length of records 
costs of proceedings, and related subjects. 

The Commission has indicated its cooperation with the Oversight 
Committee in this project. The Commission feels, therefore, that 
until these staff studies are completed, it would not. be in a position 
to evaluate the additional responsibility assumed or costs involyel 
by compliance with section 112, although its present. judgment is thai 
such burdens would overbalance any benefits. 

Section 113 would amend section 409 of the Communications Ad 
by adding a new subsection thereto. Proposed subsection 409(n) (1) 
provides that, except as provided in subsection (n) (2), failure of 
the Commission to grant or deny the motion of any party to, or i 
terested person in, a proceeding within 60 days after the filing of such 
motion, would give such party or person the same rights and remedies 
as though the Commission had denied such motion on the day follow: 
ing the last day of the 60-day period. 

Proposed subsection 409(n) (2) provides for extension of the 60-day 
period, by the Commission, to a maximum of 120 days from the filing 
of the original motion, fer good cause shown on the record afte 
notice and opportunity for hearing to parties to, and interested per 
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ing | gons in, such proceeding. The final subsection, 409(n) (3), then de- 
ma fnes “motion” to mean a request of the Commission for any pro- 
ting | cadural or interlocutory ruling or relief. aoe 
on, Comment: The Commission advises against the enactment of this 
‘| ction. It is believed that the solution of any problem in this area 
an] | js linked with the provision for an adequate staff and funds (which 
ej | should result in a more prompt disposition of motions and pleadings) 
ni. | and the relaxation of the separation of functions provisions. — 
rit) | This section raises distinct practical questions. ‘The policy set 
Ou | forth that the Commission should act within 60 days on a motion 
ig worded so that the 60 days run from the filing of the motion. In 
tto | many instances, response pleadings will consume much or all of the re- 
lich | maining 60 days. ' 
the Moreover, this same section would provide that failure to act on a 
uli | motion has the same effect as if the motion were denied. Yet if the 
1 to | subject matter of the motion should permit appeal to the courts from 





Commission action, the parties could not know the basis for appeal. 
Further, the provision in proposed subsection (2) that the Com- 
hal | mission could extend the 60-day period to 120 days contains a proviso 
m- that it must first afford the parties and interested persons notice and 
opportunity to be heard. The opportunities for interminable pro- 
OM Teg) delays are obvious in this connection. It is to be noted that 
ie | “motion” is defined as including not only requests for interlocutory 
the } yelief, but also procedural relief, so that some of these motions might 
or} be of an appealable type. 
et, Section 114 would repeal that portion of section 4(b) of the Com- 
munications Act which permits Commissioners to accept reasonable 
tly }onorariums or compensation for the presentation or delivery of 
ub papers. 
al Comment: The Commission supports the enactment of this sec- 
tt | tion, which is one of the Commission’s legislative proposals before 
it} the 86th Congress. 
ih} — Section 115 would repeal section 5(c) of the Communications Act 
|} (which provides for a “review staff”) and also section 409(c) (2) 
(which presently governs in part the separation of functions in cases 
ht of adjudication which have been designated for hearing). 
a Comment: The Commission has already forwarded to the Con- 
| gress legislative proposals that would permit great flexibility in the 
| work of the “review staff” in the disposition of interlocutory matters 
ul’ ina case of adjudication which has been designated for hearing, at 
the same time retaining the restriction that such staff could not make 
kt recommendations as to the final disposition of that proceeding. (See 
| H.R. 6573 and S. 1738.) 


as 


of In addition, the Commission has likewise forwarded to the Congress 

| a legislative proposal that would prohibit any person (except to 

tl the extent required for the dispostion of ex parte matters as authorized 

by law), with certain employee exceptions, from making a presenta- 

"| tion in any case of adjudication which has been designated for hearing 
unless upon notice and opportunity for all parties to participate. 

ay 


To the extent that repeal of section 5(c) would be intended to give 
Mt} the Commission greater access to its staff (other than employees per- 
forming investigatory and prosecutory functions), including its review 


or 
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staff administratively constituted, the Commission would agr 
repeal of section 5(c) and section 409(c) (2) is desirable, ~ 
However, to complete such access, the amendment. of sect 
409(c) (3) would be necessary. This may be accomplished by deleting 
from section 409(c) (3) the words “or in any litigation before 2 
court in any case arising under this act.” ; q 
In view of the comments above expressed, the Commission ady; 
against the enactment of this bill in its present form. : 
The Cnarrman. You may proceed until you conclude your presen 
tation. rl 
Mr. Forp. The next bill on which I have comments of the Commis. 


€& that 


sion is H.R. 6774, which has been identified as a bill which originated 


with the American Bar Association. 

H.R. 6774 establishes standards of conduct for hearing proceedings 
of record in six regulatory agencies. . 

Section 1 of the bill concerns the Federal Communications Cop. 
mission only. It proposes an amendment of section 409 of the Com, 
munications Act of 1934, as amended (47 U.S.C. 409), by adding 
thereto four new subsections—subsections (n), (0), (p), and (q), ; 

Sections 2, 3, 4, 5, and 6 of the bill concern, respectively, th 
activities of five other agencies, namely, Civil Aeronautics Board, 
Federal Power Commission, Federal Trade Commission, Interstate 
Commerce Commission, and Securities and Exchange Commission, 
These sections propose amendments to the statutes of such agencies 

Section 7 provides a short title for the bill: “Agency Hearing 
Standards of Conduct Act.” ; 

The following comments are directed to those provisions in se. 
tion 1 of H.R. 6774 which, as above indicated, propose amendments 
to the Communications Act of 1934. 

The Federal Communications Commission is in complete accord 
with the general objective of the bill; namely to make unlawful tho 
ex parte communications which are improper. It believes firmly i 
the principle that adjudicatory proceeding, as defined in the Adminis 
trative Procedure Act, must be decided solely and exclusively on the 
basis of the issues, pleadings, evidence, and contentions of record in 
the proceeding. 

Likewise, under the Administrative Procedure Act, rulemaking pr- 
ceedings must be on the record only if so provided by another statute, 
Under the Communications Act, there is no express statutory prov 
sion requiring rulemaking to be restricted to a record proceeding, 
although there are several provisions of the act—see, for example, se- 
tions 201(a), 204, 205(b), 209, 213(a), 214(d), 221(c), 222 and 
308 (f)—in which there are requirements for hearings with respeet to 
certain subjects of rulemaking. 

The Federal Communications Commission also believes in the prit- 
ciple that when rulemaking proceedings are required by statute to he 
on the record, ex parte presentations should be prohibited, and the 
hearing and decision requirements of sections 7 and 8 of the Adminis 
trative Procedure Act must be applied. 

Since H.R. 6774 proposes a specific amendment of section 409 of the 
Communications Act by the addition thereto of four new subsections, 
the Federal Communications Commission raises the question of 
whether the bill is intended to supersede or modify the provisions of 
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the Administrative Procedure Act. Section 12 of the Administrative 
Procedure Act provides, in part, that— 

yo subsequent legislation shall be held to supersede or modify the provisions 
of this Act except to the extent that such legislation shall do so expressly. 

[fit is the intent of H.R. 6774 to supersede and modify the Adminis- 
trative Procedure Act, an amendment expressly doing so should be 
added to the bill. See, for example, section 409(d) of the Communi- 
cations Act which reads that : 

To the extent that the foregoing provisions of this section are in conflict 
with the provisions of the Administrative Procedure Act, such provisions of this 
section shall be held to supersede and modify the provisions of the Act. 

Intwo important respects, H.R. 6774 would appear to change funda- 
mental provisions of the Administrative Procedure Act. Section 4 
of the Administrative Procedure Act speaks of rules which “are re- 
quired by statute to be made on the record after opportunity for an 
agency hearing. Section 5 of the Administrative Procedure Act 
speaks of “every case of adjudicat lon required by statute to be deter- 
mined on the record after opportunity for an agency hearing.” 

In the pending bill, on the other hand, it is provided in the pro- 

sed addition of subsection (n) (1) to section 409 of the Communi- 
cations Act that— 
in agency hearing proceedings which are subject to notice and opportunity for 
hearing and required by law to be based upon a hearing record, the agency’s 
determination and decision shall be based solely and exclusively upon the issues, 
pleadings, evidence, and contentions of record in the proceedings. 

An important distinction is thus made between rules and pro- 
ceedings “required by statute” to be based on a hearing record, and 
agency hearing proceedings which, by the proposed addition of sub- 
section (n) (1) to section 409 of the Communications Act, are subject 
to notice and opportunity for hearing and “required by law” to be 
based upon a hearing record. 

It would appear that “by law” would embrace not only statutory 
requirements, but case law as well. In this connection, it might other- 
wise be pertinent to discuss the effects upon the Federal Communi- 
cations Commission of the decision by the U.S. Court of Appeals for 
the District of Columbia in Sangamon Vall y Television Corporation 
v. United States (1959) 269 F. 2d 291. 

However, the Commission believes it to be inappropriate to make 
a detailed comment on this case, since it is presently pending before 
the Commission and the court. Suflice it to say that, as a result of 
the language in the Sangamon decision, the Commission cannot be 
certain that in a rulemaking proceeding, not otherwise required to be 
on a record, it can follow the heretofore traditional practice of con- 
sulting on complex problems in the industry with persons, industry 
committees, and technical groups, expert in their fields, in addition 
toreviewing and considering written comments filed in the rulemaking 
proceeding. 

Thus, it is apparent that the Commission’s activities and problems 
would be substantially affected by the fundamental changes that would 
result by reason of the aforementioned provisions of proposed sub- 
section (n)(1). Accordingly, the Commission recommends that the 
language in said subsection (n) (1), as proposed to be added to section 
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409 of the Communications Act, be revised to substitute the word | Thi 


“by statute” in place of “by law” wherever they appear in said ge 
Said subsection (n)(1) also provides that such agency 
& Va 
proceedings— 


ction, 
earing 


shall include (A) adjudications ; (B) hearings of record which by lay ane 
made subject to the procedure governing adjudications; and (C) those heari 
proceedings which by the agency’s notice of hearing are made subject to the 
standards of conduct 
of this act. 

The Federal Communications Commission would recommend thy 
Congress declare the positive legislative policy with respect to pro- 
hibiting ex parte communications in any given class of rulemakiy 
ae and to set forth in the statute definitive standards fy 
Jommission guidance. 

However, any legislation the objective of which is to restrict th 
sources of information or data, in addition to considering filed com, 
ments in rulemaking proceedings, should be drafted with great cay 
so as to preserve the responsibility of the Commission effectively ty 
fulfill its statutory mandate under section 303(g) of the Communica. 
tions Act to “study new uses for radio * * * and generally encoura 
the larger and more effective use of radio in the public interest;”, 

The Federal Communications Commission, therefore, does not fea) 
that it is practical or in the public interest to decide the many legish. 
tive-type proceedings that come before it involving new policies or 
changes or amendments to policies solely upon a paper record whid 
depends for its quality only upon the individuals who see fit t 
comment. 

The Commission feels that the public interest requires that the 
individual Commissioners apply as intelligent and as expert a judg. 
ment as is possible to the merits of a proposed rulemaking problem, 
and that an important element is the obtaining of all relevant informa 
tion necessary to a considered legislative judgment, 

Therefore, in the ordinary rulemaking proceeding, the Commission 
is of the firm view that its rules should not be confined to such “record’ 
as may be produced by the comments which may be filed. A contrary 
position would prevent the Commission from bringing to bear on the 
proceeding information and data acquired in its day-to-day regulatory 
activities, including current studies it makes and conferences it holds 
to maintain a reasonable expertness. 

There is attached hereto, as an appendix, the Federal Communica 
tions Commission’s other suggestions as to amendments and clarifice 
tions which the committee may wish to consider with respect to the 
specific language of the bill. 

The Federal Communications Commission invites attention to its 
own legislative proposal made to the House and Senate in the 86th 
Congress. This legislative proposal was not introduced in the Hous 
in the Ist session of the 86th Congress. It was, however, introduced 
in the Senate on April 20, 1959, as S, 1734. 

A hearing on S. 1734 was held by the Senate Committee on Inter- 
state and Foreign Commerce on June 9, 1959. It was favorably 1 
ported to the Senate on August 12, 1959—Senate Report 687, 86th 
Congress—and subsequently passed. 





Act 0 
fined 
the G 
rs0) 
parte 
prese! 
there 
mem! 
rtu 
Fal 
ants, 
Th 
eral | 
409(¢ 
expli 
to an 
sensa 
has b 
quire 
tatiol 
artl 
: Th 
tion 
the € 
in th 
conce 
cases 
Its 
6774 
by tl 
repo 
You 
will i 
comp! 
Tl 
jecti 
are 
recol 
this: 
W 
the 2 
Tl 
(" 


Th 
impr 
the ¢ 


after 
prop 





Or 
10n, 
ing 


& 


are 
Ting 


the 


hat 
Ir- 
ing 
for 


—_— © — 


Re remo RINNE 


a 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 65 


This bill would amend section 409(c¢) (2) of the Communications 
Act of 1934 so as to provide that in any case of adjudication, as de- 
fned in the Administrative Procedure Act, no member of the Office of 
the General Counsel or the Office of the Chief Engineer, or any other 

rson, Shall (except to the extent required for the disposition of ex 

rte matters as authorized by law), directly or indirectly, make any 
resentation respecting such case to the Commission or any member 
thereof, any hearing examiner, any assistant to a Commissioner, or any 
member of the Commission's review staff, unless upon notice and op- 

rtunity for all parties to participate. It also provides that its terms 
shall not prevent consultations among the Commissioners, their assist- 
ants, and the review staff. siecle 

The objective of the aforementioned legislative proposal of the Fed- 
eral Communications Commission is to clarify the present section 
409(c) (2) of the Communications Act which does not contain an 
explicit statutory prohibition against any other person, not a party 
oan adjudicatory proceeding before the Commission, making a pre- 
gnsation to an examiner or a Commissioner in such a case after it 
has been designated for a hearing; nor is there a specific statutory re- 
quirement that any such other person shall give notice of his presen- 
tation so as to afford an opportunity for all parties in the case to 
participate. 3 ae rs ' 

The Federal Communications Commission renews its recommenda- 
tion for the adoption by the Congress of this legislative proposal of 
theCommission. Its enactment would provide a needed improvement 
in the Communications Act and would, so far as this Commission is 
concerned, be an effective deterrent to ex parte communications in 
cases of adjudication under the Communications Act. 

Its enactment would not be in conflict with the purposes of H.R. 
6774 but would, in part, be conrplementary thereto. As was stated 
by the Senate Committee on Interstate and Foreign Commerce in its 
report on S. 1754: 

Your committee is convinced that this bill will serve the public interest and 
will insure a final decision so far as possible in all adjudicatory proceedings on a 
complete record that is available to all parties. 

Thus, while also favoring, as previously indicated, the broad ob- 
jectives of H.R. 6774 to prohibit improper influence, these comments 
are submitted for the committee’s careful consideration with the 
recommendation that any legislative action taken by the Congress in 
this area be made definite and clear. 

With the permission of the chairman, I would like to incorporate 
the appendix in the record, without reading it. 

The Cuamrman. It will be received. 

(The appendix referred to follows:) 


APPENDIX 


The following comments and suggestions as to amendments, clarifications, and 
Improvements in the language of the bill are submitted for the consideration of 
the committee : 

1. Subsection (0) (p. 2, lines 17-24) : 

(a) The provisions of this proposed subsection should be made applicable only 
after a proceeding “has been noticed for hearing.” See similar provisions in both 
proposed subsections (jy) and (q) of the bill. 
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(b) The ex parte prohibition should be limited to the “consideration OF dee: 
sion of the merits of such proceeding” (lines 22 and 23). ee 

(c) The use of the phrase “except in circumstances authorized by law” ] 
23) introduces a new element in agency administrative proceedings, Under 
Administrative Procedure Act, there is provided in section 5(c) an exep = 
for the disposition of ex parte matters as authorized by law. This bas ta 
interpreted to mean that a hearing examiner, for example, could act With 
notice on such matters as requests for adjournament, continuances, and the : 
of papers, or to act ex parte on requests for subpenas. See the Attorney Gey 
eral’s Manual on the Administrative Procedure Act, page 55. Without gon. 
legislative indication of what is meant by “except in circumstances authoriga 
by law,” an Agency member or hearing officer who relies on the apparent Ir 
tection afforded by this language may find himself in a twilight zone of é : 
uncertainty. This vagueness and uncertainty in the bill should be cleareq on 
corrective language before enactment. ; 

(d) No provision is made in proposed subsection (0) for exemption fro its 
terms for communications and consultations among Commissioners, or betwe 
Commissioners and their assistants, or with other Government agencies undp 
proper circumstances in the course of the Commission’s quasi-legislative rj 
making activities, which consultation is inherently a part of the administratiy: 
process. In this connection, the attention of the committee is invited to q dei. 
sion handed down by the United States Court of Appeals for the District of 
Columbia on November 13, 1959, in Bendix Aviation Corporation v. Federal Cop, 
munications Commission (Nos. 14650 and 14693), in which the court of appeals 
sustained the authority of the Federal Communications Commission, after Con. 
sultation with the Office of Defense Mobilization, to reallocate certain frequency 
bands for Government use because of vital national defense considerations 
Further, even in adjudicatory proceedings, the Communications Act presently 
permits consultation between Commissioners and their assistants, and betwee 
the Commission and its review staff. (See secs. 4(f) (2) and 5(c) of the Cop. 
munications Act of 1934, as amended.) It is not clear what effect propogaj 
subsection (0) would have upon the Communications Act in this regard withoy 
further legislative expression. 

2. Subsection (p) (pp. 2-3): 

(a) “True summary” requirement (p. 3, line 5). There should be a clarif. 
cation of what is meant by this phrase in order to avoid disputes later betwee 
the maker and receiver of the oral communication. 

(b) “Public file of the agency” (p. 3, lines 6 and 7). There should also beg 
clarification of what is meant by this phrase since, at least in the Commission's 
practice, there is a distinction between the docket of the hearing record itself 
and other files of the agency which are ulso open to public inspection. 


Mr. Forp. The following are comments on §. 1735, which has for 
its purpose to repeal the honorarium provisions in section 4(b) of the 
Communications Act. 

S. 1735 is a part of the Commission’s legislative program for the 
86th Congress. It would repeal the present provision of law unde 
which our Commissioners are permitted to receive honorariums for 
making speeches or writing materials for publications. 

No companion bill was introduced in the House as_ proposed 
section 114 of H.R.4800 would also strike out the honorarium 
provision. 

The Communications Act Amendments, 1952, relaxed a prohibition 
against Commissioners engaging in any other business, vocation, ptv- 
fession, or employment by providing that this prohibition shoul 
not apply to the presentation or delivery of publications or papers for 
which a reasonable honorarium or compensation may be accepted 
(47 U.S.C, 154(b) ). 

The Commission feels that the reasons which led to the adoption 
this exemption are outweighed by the ambiguities as to its extent anl 
coverage, and it accordingly recommends its repeal. 
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| FLR. 6127 and S. 1736 have for their purpose to eliminate the 
requirement of an oath or affirmation on certain Commission forms. 
| ‘R. 6127 and S. 1736 are also part of the Commission’s legislative 
| program for the 86th Congress. ‘The Senate bill passed the Senate on 
August 19, 1959. No action has thus far been taken on the companion 
House bill, H.R.6127. 0 "5 
The Federal Communications Commission recommends to the 


Congress the consideration of legislation to amend sections 219 (a) 
d 


and (b) 308(b) and 319(a) of the Communications Act of 1934, as 


amended, so as to eliminate the requirement of an oath or affirmation 
on certain reports and application forms submitted to the Commis- 
sion pursuant to said sections. 

Affected would be annual and other reports of common carriers 
rguired under section 219, and applications for construction permits, 
gation licenses, or modifications or renewals thereof under sections 
308 and 319. 

As a substitute for the oath or affirmation on Commission forms, 
where presently required, it is proposed to provide thereon a warning 
similar to the following: 

Willful false statements on this form can be punished by fine or imprisonment. 
United States Code, title 18, section 1001. 

Such section provides that whoever makes any false or fraudulent 
statements or representations concerning any matter within the juris- 
diction of any department or agency of the United States shall be 
punished by a fine or not more than $10,000 or imprisoned for not 
more than 5 years, or both. 

In addition, the Communications Act provides in section 312 that 
a station license or construction permit may be revoked for false 
statements knowingly made in an application or in any statement of 
fact which may be required under section 308. 

The requirement of an oath or affirmation on certain reports and 
application forms submitted to the Commission imposes a burden on 
the public, and also on the Commission in those instances where the 
applicant omits the required oath or affirmation. 

n such cases the workload of the Commission is increased to the 
extent necessary to return reports or application forms for the re- 
quired verification, This slows up the consideration by the Commis- 
sion of the matters involved and the processing of applications. 
Inconvenience and delay to the public result. 

The Commission feels, therefore, that the elimination of the oath 
or affirmation requirements would not adversely affect its interests 
in view of the aforementioned provisions of the U.S. Code and the 
Communications Act, and accordingly urges the enactment of the 
proposed legislation. 

The following are the comments of the Commission with respect 
to H.R. 6573 and S. 1738, to amend section 5(c) of the Communica- 
tions Act, and to redefine the duties and functions of the review staff. 

Here are our views on H.R. 6573 and S. 1738; identical bills which 
are a part of the Commission’s legislative program for the 86th 
Congress. 

The House bill, H.R. 6573, is now pending before your committee. 
No action has been taken on it. 
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The Senate bill, S. 1738, passed the Senate on August 19 1959 
and is now pending before your committee. A public hearing 6p th 
bill was also held on June 9 and opposition thereto was made by th 
Federal Communications Bar Association. “Te 

However, such opposition was later removed as a consequence at 
an agreement between the Commission and the FCBA concerning th 
latter’s proposal to amend section 309 of the act. as reflected in 5. Tap 
as reported to and passed by the Senate on August 19, 1959, (g, 
also Senate hearings entitled “Proposed Amendments to FCC Act 


of 1934, June 9 and 11, 1959, pages 6, 11-14, 16, 19, 87, 48 and 4g) | 


The purpose of the proposed amendment to section 5(c) of thy 


Communications Act is to afford the Commission greater diseretigy | 


in the utilization of the review staff provided for by that sectigy 
This would be accomplished without allowing recommendations jy 
be made concerning the final disposition of any adjudicatory proceed, 
ing, for final decisions in adjudicatory matters would continue ty 
be prepared in accordance with the specific directions of th 
Commission. 

The suggested changes to 5(c) would be accomplished by deletiy 
the fourth sentence of the present section and as rir the pro. 
posed new language. 

The principal advantage of the amendment would be to expedit 
the disposition of adjudicatory cases by permitting the profession! 
staff of opinions and review to assist the Commission more fully thay 


at present on those matters which do not involve final disposition, | 
thus allowing the Commissioners to concentrate their attention o | 
the important questions of policy, law and fact coming before them, | 

This would be accomplished by permitting the review staff to advis | 


the Commission on the disposition of interlocutory matters and to 
prepare legal and factual analyses for the Commission’s assistance 
in all adjudicatory matters. 

In connection with the changes affecting interlocutory questions, it 
is believed that the amendment would be administratively beneficial 
by contributing to the more expeditious handling of these matters 

Commissioner Bartley has separate views on this which have been 
made available to your committee. I would repeal this provision of 
the act and my statement has also been submitted to your committe. 

These are the Commission’s comments on 8S. 1965-—— 

The CuarrMan. Just a moment, please. I am not sure that I hare 
the copy of the views of Mr. Bartley. 

Mr. Forp. It is included in the report, the Senate report. 

The CHatrman. Perhaps so; but I think we should have both the 
views as expressed by Mr. Bartley and the views expressed by you 
included in the Record at this point in order that we can develop 
complete record on this. 

Mr. Forp. I am told that they were submitted to the committe 
last week by letter, I believe. We will supply that for the Recon 
at this point, if you will permit us to do that. ; 

The Cuatrman. Let them be included in the Record at this pot, 
without objection. 

Mr. Avery. Can we have them read at this point? 

Mr. Forp. If you will give me just. a moment, Mr. Chairman, I wil 
locate them and read them. 
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Mr. Chairman, the statement of Commissioner Bartley, which has 
heen submitted to the committee, is as follows: 

“In my opinion, this Commission’s proposal to amend section 5(c) of the Com- 
munications Act of 1934 would still limit the assistance of the review staff to a 
far greater degree than is either necessary or desirable. It should be borne in 
mind that this staff has the sole function of assisting the Commission in adjudi- 
eatory cases and that it is directly responsible to the Commissioners... It does 
not investigate. It does not prosecute. ‘To deprive the Commission of the full 
assistance of which this staff is capable is both wasteful and inefficient. To 

rmit this staff to assist the Commission fully in its decisional process would 
not in any way deprive any party to a case of any inherent right and could 
contribute to speedier action. Therefore, I do not agree with the second sentence 
of the Commission’s proposed bill. 

The statement of Commissioner Frederick W. Ford: 

I believe that section 5(c) is unduly restrictive, unnecessary, and should be 
repealed. Section 5(c) of the Administrative Procedure Act relating to the 
separation of the functions of the staff contain all of the safeguards required. 

These are the Commission’s comments with respect to S. 1965, a bill 
tomake uniform provisions of law with respect to the terms of office 
of the members of certain regulatory agencies. 

S. 1965 is designed to make uniform provisions of law with respect 
to the terms of office of members of the Federal Communications 
Commission and Federal Power Commission. 

It amends the respect acts of the above agencies so as to provide in 
each instance that : 

Upon the expiration of his term of office, a Commissioner shall continue to 
serve until his successor is appointed and has qualified. 

Under existing law, members of the Interstate Commerce Commis- 
‘ 7 5, 7 ‘ ° . “" e . 
sion, the Federal Trade Commission, and the Civil Aeronautics Board 
continue in office until their successors are appointed and qualified. 
On the other hand, terms of members of the FCC and Federal Power 
Commission expire at the end of their terms. (The Securities and 
Exchange Act does not provide for a commissioner to hold over after 
. 5 . 
his term expires. ) 

The Commission supported the provisions of S. 1965 in the Senate 
insofar as they affect the FCC on the ground that the adoption of the 
amendment would assure a full agency membership, continuity of 
Commission responsibility would be preserved, and delay would be 
avoided in proceedings involving decisional matters. 

H.R. 4800 contains no proposed amendment such as covered by the 
provisions of S. 1965. 

I would like to offer the attached letter for the record, the letter to 
a] 

Senator Magnuson. 

The CHatrMAN. Let it be received. 

(The letter referred to follows :) 

FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 2, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, 
Washington, D.C. 


DEAR CHAIRMAN MAGNUSON: By telephone on July 1, 1959, the Commission 
was requested by Mr. Harold Baynton, counsel for the committee, to give an 
immediate report of the Commission’s position with respect to S. 1965. This 
bill would establish certain provisions as to the terms of office of the members 
of certain regulatory agencies. We were also advised that the committee in 
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executive session on July 1, 1959, ordered the bill to be reported with 
ments. 

Mr. Baynton stated that the Commission’s comments were desired only Or 
the bill as ordered to be reported and not as introduced. He further stated tha 
section 2 of the bill (which affects only the Federal Communications Commis. 
sion) was amended in committee so as to delete subsection (a) thereof. As 
ordered to be reported, section 2 of said bill will consist of one paragraph On. 
taining language to amend subsection (c) of section 4 of the Communications 
Act by adding at the end of such subsection a new sentence to read: “Upop the 
expiration of his term of office, a Commissioner shall continue to serve ypytj 
his successor is appointed and has qualified.” 

The Commission recognizes that whether a proposal of this kind shou be 
enacted is a matter of fundamental substantive policy for the judgment ¢ 
Congress, but in this instance supports the legislation because of the obyjgy 
advantages that would flow from its enactment. By providing by statute for 
the holding over of a member of a multiheaded agency until his successor jg 
appointed and qualified, a full agency membership is assured, continuity ot 
Commission responsibility is preserved, and delay is avoided in proceedings in- 
volving decisional matters. The Commission also understands that anothe 
purpose of 8. 1965 is to bring the Communications Act of 1934 (and the Federg) 
Power Act as well) in line with the governing statutes of some of the othe 
regulatory agencies. (See, for example, the statutes dealing with members of 
the Interstate Commerce Commission and the Federal Trade Commission.) 

In view of the urgency for an immediate report on the bill, time did no 
permit the submission of these comments to the Bureau of the Budget for clegy. 
ance of the proposal in the light of the program of the President. We ar 
therefore, unable to state the position of that Bureau on the measure. 

By direction of the Commission. 


amen. 


JOHN C. DOERFER, Chairman, 

Mr. Forp. I have made reference, Mr. Chairman, in this statement 
to bills before the Senate as well as your committee. Each of thes 
bills which I have referred to has been passed by the Senate, ex. 
cept S. 1734. 

The Carman. Does that conclude your presentation and report! 

Mr. Forp. That concludes our presentation, Mr. Chairman. 

The CuatrmMan. For myself and the committee, let me thank you 
for your very full and frank presentation, your positive comments 
regarding the proposals, and your specific recommendations thereto, 
They will certainly be helpful to this committee and Congress in its 
tremendous responsibility in connection with this problem. 

Mr, Forp. Thank you. 

The Cuarrman. I have a feeling that there will be a number of 
questions to be raised by members of the committee. It is almost 12 
o’clock. The House will meet at 12 o’clock. 

I think under the circumstances it would be certainly practical 
to recess until tomorrow morning and start the questioning at that 
time. We would hardly have time to get into anything at this stage 
in view of the fact that we will be called to the House immediately 
after 12 o’clock. 

Mr. Mack. Mr, Chairman—— 

The Cuarrman. Mr. Mack? 

Mr. Mack. Could I inquire as to whether the other Commissioners 
of the Federal Communications Commission will be present tomorrow 
morning to answer questions ? 

The Cuatrman. It is presumed that the members will try to return. 

Mr. Forp. Mr. Chairman, tomorrow is our regular meeting day, but 
we will be very glad to put that off for the convenience of the com- 
mittee. 
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The CuairMaNn. The committee is not disposed to interfere with 
the burdens of the Commission, but I do feel that this is such an 
important problem that we should give it our attention. 

n view of that, I hope it will be convenient for the Commission 
to perhaps postpone for a day or two its regular meeting. 

r, Forv. I think the Commission is unanimous in agreeing to do 


that. ; | | | 
The CHairMAN. Very well. We appreciate the splendid cooperation 
which the pmmpaenonene ate willing to give us on this program, 
With that, the committee will recess until 10 o’clock tomorrow 
morning. 
FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., April 25, 1960. 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: When I appeared before the House Interstate and 
Foreign Commerce Committee on March 15, 1960, I stated that I would forward 
to the committee a suggestion for dealing with rulemaking proceedings. 

The Commission wauld propose that procedures to be followed in rulemaking 
proceedings be treated separately from the procedures to be followed in adjudi- 
eatory proceedings. Accordingly, we would recommend that reference to rule- 
making in section 102 of the proposed title 1-A contained in H.R. 4800 be 
deleted. We would suggest that section 409 be amended to include provisions 
relating to rulemaking proceedings and that an appropriate amendment to sec- 
tion 402(b) be likewise included. The new section would be numbered 409(d) 
and the remainder of the present subsections in section 409 (viz. d through m) 
would then be redesignated, seriatim, as subsections e through n. The new sec- 
tion 409(d) would read as follows: 


“Sec. 409(d) (1). All rulemaking proceedings conducted before the Com- 
mission shall comply with the procedural requirements set forth in section 
4 of the Administrative Procedure Act and such rules and regulations as the 
Commission may prescribe. 

“(2) However, in those cases where the Commission finds that special 
procedural provisions are appropriate and so states in its notice of proposed 
rulemaking, the following additional procedural requirements shall be 
observed : 


“(A) All written material bearing upon matters in issue in such rule- 
making proceeding shall be made a part of the docket therein. Any 
written material not so filed shall not be considered by the Commission 
or any member of the Commission’s staff in connection with such 
proceeding. 

“(B) No person shall consult with or make any written or oral pre- 
sentation to an individual commissioner or any member of the Com- 
mission’s staff with regard to the matters at issue in any rulemaking 
proceeding conducted under this subsection during such time as it is 
pending before the Commission. 

“(C) Nothing in subsection (2) shall be construed to prohibit the 
Commission from considering relevant information made available to it 
piror to the issuances of a notice of proposed rulemaking, information 
of which it may take official notice, information obtained through con- 
sultation with the Commission’s staff, or any other information avail- 
able to it and not precluded from consideration by subsections (2) (A) 
and (2) (B) herein. 


“(3) Any participant in such proceeding may request the Commission to 
reconsider its procedural determination within 10 days of the publication 
of its notice of proposed rulemaking. If such petition for reconsideration 
is not timely filed, the parties will be bound by the Commission’s determina- 
tion in the matter: Provided, however, That any order denying reconsidera- 
tion may be appealed, as provided in sections 402(b) (9) and 402(¢c) of this 
Act. Any participant in such proceeding who has not so appealed shall 
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be foreclosed thereafter to challenge the validity of such procedura] de 
termination, in any action seeking judicial review of the Commission's fing) 
order in such rulemaking proceeding. 
It is suggested that section 402(b) be amended by the addition of 


; : 4D appro. 
priate new subsection (9) to read as follows: 


“(9) By any participant in a rulemaking proceeding conducted under 
section 409(d) of this Act whose petition for reconsideration, Provides | 
for therein, has been denied.” 


PN 


It is our sincere belief that this addition to the Communications Act wil] define 
an appropriate procedure for use in those rulemaking cases which cannot pre 
perly be handled in the usual manner, without limiting the Commission's dis. | 
cretion in rulemaking matters generally. Accordingly, we urge the Congres | 
to seriously consider this proposal. h 

By direction of the Commission : 


FREDERICK W. Forp, Chairman, 


(Whereupon, at 11:50 a.m., the committee recessed, to reconvene at 
10 a.m., Wednesday, March 16, 1960.) 
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WEDNESDAY, MARCH 16, 1960 
Hous or REPRESENTATIVES, 
CoMMITYEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 
The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 
The CHAIRMAN. Let the committee come to order. 
Mr. Ford, you had concluded the presentation of your formal 
statement just before the committee adjourned yesterday ? 


STATEMENT OF HON. FREDERICK W. FORD, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION; ACCOMPANIED BY ROSEL H. 
HYDE, COMMISSIONER; ROBERT T. BARTLEY, COMMISSIONER; 


ROBERT E. LEE, COMMISSIONER; T. A. M. CRAVEN, COMMIS- 
SIONER; JOHN §. CROSS, COMMISSIONER; JOHN L. FITZGERALD, 
GENERAL COUNSEL; AND MAX D. PAGLIN, ASSISTANT GENERAL 
COUNSEL; E. W. ALLEN, CHIEF ENGINEER—Resumed 


' Mr Foro. Yes, sir. 

The CHAIRMAN. Since almost 24 hours have elapsed, do you have a 
farther comment this morning / 

Mr. Forp. No; I have nothing to add. 

The Cuarrman. You are familiar with the purposes and intent 
of H.R. 4800 and H.R. 6774, as you testified to them yesterday ¢ 

Mr. Forp. Yes, sir. I think that the Commission is in complete 
-ympathy and in accord with the purposes expressed in the bill. 

The CuatrrMAN. Do you take the position that there is no legislation 
weded in this field on the matters covered in these proposals ? 
: Mr. Forp. No, sir. 
+ TheCuairman. I gathered something to the contrary from reading 
> «ome of the reports in the newspapers this morning. 

Mr. Forp. That was in a very limited area. I think if you will re- 


' cull the latter part of the article, it stated that I refused comment 


, outhe matters being discussed by the committee. 
The Cuarrman. I thought that that should be cleared up at the 
, outset. 

Do you have before you a copy of the act / 

Mr. Forp. Yes, sir. 

The CuarrMan. Section 3 and subsection (i), on page 3, defines the 
word “person.” Therefore, in the original act, as has been revised, 


» and this, I think, has been the identical language from the inception, 


“A person includes an individual, partnership, association, joint-stock 


company, trust, or corporation.” 
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Mr. Forp. ‘That is correct. 

The Cuamman. That has to do with the definition of person insofar 
as the jurisdiction of the Commission is concerned or, to put it in a 
different way, of persons to be regulated by your Commission, 

Mr. Forp. That is right, sir. 

The first line of that section reads “For the purposes of this Ag 
unless the context otherwise requires,” and that is the definition of 
“person.” 

The CuatrMan. Yes, and that has to do with people who are to fp 
regulated by your Commission ¢ 

Mr. Forp. That is correct. 

The Cuatrman. The proposed extension of the definition containe 
in the bills to which you referred yesterday has to do with persons 
more broadly defined; it has to do with persons not only who are to 
be regulated by the Commission, but also with persons, whether they 
were being regulated or whether they were people who are in public 
service or otherwise insofar as their own conduct is concerned. 

Mr. Forp. That istrue. It isa much broader definition of the word 
“person.” 

Mr. Cuatrman. Is that the way you understood what this is pro. 
posed to mean in this bill ? 

Mr. Forp. That is right. It extends the use of the word “person” 
to people outside of the jurisdiction of the present act. 

The CHatrMan. Yes. And insofar as the purposes and intent or 
objectives of this bill are concerned. 

Mr. Forp. That is true. 

The Cuatrman. In view of your statement yesterday on behalf 
of the Commission, on page 3 in your comments on section 102 and 
the definition, I assume the Commission takes the position that the 
proposed definition is too broad. Or would it be more accurate to say 
that the Commission feels that the proposed definition is not sufi- 
ciently clear? 

Mr. Forp. I think if you consider the definition of the word “per- 
son” in the present act, and the limitation on it, unless the context 
otherwise requires, and then you look at the proposal we have with 
respect to 409(c) (2), no person, I think, in that context of the proposal 
that we had to amend 409(c) (2), the word “person” would have the 
extensive meaning to govern people other than those specifically reg- 
ulated by the act. 

The Cramman. Yes, and that is the purpose and intent of it. 

Mr. Forp. So the present definition of “person” would include, as 
a matter of fact, persons in public life and governmental bodies and 
so on. That is included specifically in the definition in TI.R. 4800. 

The Cuarrman. Do you object to that? 

Mr. Forp. No. That was our proposal and we thought that would 
be sufficient. 

The Cuarrman. Do you think it should include any individual 
whether or not in public life? 

Mr. Forp. The present? 

The CuatrmMan. No; for this purpose. 

Mr. Forp. Certainly. 

The CHatrman. Let me restate it, if you do not understand the 
question, Mr. Ford. 
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In view of your statement, your comments yesterday, I understood 
you to say that the certain term would encompass any person in 
overnment—Federal, State or local, and in any of the constitutional 
ranches thereof. 

Mr. Forp. That is right. 

The CuHatrmMan. The question is, although you did not specifically 
say so, did you mean to suggest that the definition of “person” as 
contained in the bill is perhaps too broad and should not inelude 
individuals in public life ¢ 

Mr. Forp. No, I did not mean that. 

The CuarrMan. I am just trying to understand this for the record, 
particularly in view of the fact that this definition is significant in 
section 103(a), page 4, lines 15 and 16, of the proposed bill, and section 
103(b), page 5, lines 7, 13, and 14. It a’so appears elsewhere in the 
proposal. , . 

Mr. Forp. I think a little misunderstanding may come about be- 
cause of the Commission’s position with respect to the word “pro- 
ceeding.” Actually, I do not think the Commission feels that the 
word “person,” the definition of “person,” itself, is too broad, except 
when you put that over into the word “proceeding” and include ad- 
judicatory matters as well as rulemaking matters. Then I think we 
do not believe it to be quite clear enough. But actually, in a proper 
context, we do not have any objection to that. 

The CuarrMan. You anticipated me. That was the next question 
I was going to raise. You did elaborate your comments on the defini- 
tion of the word “proceeding” contained in section 102. 

It seems to me that your position insofar as adjudicatory proceed- 
ings are concerned is that you feel the definition should be narrowed 
down to apply only to those adjudicatory proceedings which have been 
designated for hearing, and only beginning with the time when the 
proceedings are designated for hearing. 

Mr.-Forp. That is correct. 

The Cuarrman. That is your position. 

Since the provisions of the bill, for example in sections 104 and 105, 
are aimed at improper contact, could not such improper contacts be 
made just as effectively before an adjudicatory proceeding reaches 
the point at which it is designated for hearing? 

Mr. Forp. If it is going to be designated for hearing, and it is 
perfectly obvious, that is correct; but, for instance, we may have a 
single application in which there is no possibility—or it could be 
designated for hearing—where there is no competing application, and 
it just stands there alone. 

Under the present bill, we would be unable to render any help to 
that man or give him any assistance at all because of the possibility 
that if an application in conflict with it were filed, then, in effect, it 
would be an adjudicatory proceeding. 

The Cuarrman. If improper ex parte pressures can be applied effec- 
tively before a proceeding 1s noticed for hearing, then what reason 
do you have for limiting the definition of “proceeding” so that it 
would commence only from the time of such notice ? 

Mr. Forp. I think the point is that this includes rulemaking. Let 
me draw the analogy between a court. 

When a bill of complaint is filed, then an ex parte proceeding before 
the defendant answers is just as bad as ex parte contact after you 
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impanel the jury. But the difficulty here is that this goes much fyy. 
ther than that, because when you take the definition of the word 
“adjudicatory” in the Administrative Procedure Act, it is any agency 
proceeding for the formulation of an order. 

An order granting a license in which there is no restriction, we 
would be so limited in that kind of a proceeding, and, after all, about 
99 percent of our applications are in that category 

The Cuarrman. In rulemaking? 

Mr. Forp. No; in applications for licenses. I am not speaking of 
rulemaking. I am speaking of the adjudicatory processes, the proc. 
esses of the Commission for the formulation of an order. That js 
incorporated in this bill. So any of the processes toward the formula. 
tion of an order would be subjected to the criminal penalties. 

The CuatrMan. In other words, this does pose the question as to 
an effective definition of the term “proceeding” in such a way ag to 
achieve the admittedly desirable objectives of this legislation? 

Mr. Forp. That is our problem. 

The Cuarrman. I notice you have your General Counsel with you, 
and you may want to get some help on the next point. ; 

When, if it can be so stated, does an adjudicatory proceeding begin? 

Mr. Forp. Under the Administrative Procedure Act, adjudication 
begins with the filing of an application, because that is the first re. 
quest for agency process for the formulation of an order. 

Under the Communications Act—you have to keep in mind the 
difference between adjudicatory process and separation of functions, 
because those are two different things altogether—section 409(a) of 
our act, page 67, reads: 





In every case of adjudication as defined in the Administrative Procedure 
Act, which has been designated for a hearing by the Commission, the hearing 
shall be conducted by the Commission or by one or more examiners provided 
for in section 11 of the Administrative Procedure Act designated by the Com- 
mission. 

So this is our authority for saying that presently it begins with the 
designation for hearing. 

The Cuarrman. But in your opinion it actually begins with the fil- 
ing of the petition ? 

Mr. Forp. Under the Administrative Procedure Act. But under 
our act, all these things that come into play, like separation of func- 
tions and the sort of thing, commence with the designation for hear- 
ing. 

The CuarrMan. I understand. But in this reference with respect 
to proper or improper ex parte contacts, it is your judgment that 
adjudicatory proceedings begin with the filing of the petition ? 

May I clarify that to say except within the Commission, itself, that 
is, the staff and so forth. 

Mr. Forp. Under our statute, 409(c) (2), which is one of the things 
we would like to get changed, it provides that in case of adjudica- 
tion, as defined in the Administrative Procedure Act, which has been 
designated for hearing by the Commission, no person who has par- 
ticipated in the presentation or preparation for presentation of such 
“ase before an examiner or examiners, or the Commission, and no 
member of the Office of the General Counsel, the Office of Chief Engi- 
neer, the Office of Chief Accountant, except to the extent required for 
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the disposition of ex parte matters as authorized by law, directly or 
indirectly, make any additional presentation respecting such case 
ynless upon notice and opportunity for all parties to participate. 

So under our present statute, and the practice has been, we consider 
the separation of functions, the ex parte, to begin with the designation 
for hearing. 

The CHAIRMAN. You are talking about separation of functions. 
You are talking about separation of functions within the Commission. 

Mr. Forv. Yes. Well, it is a hearing case subject to no ex parte, 
and so on. 

The CuatrMAN. Even outside? 

Mr. Forp. That is right. Well, now, we want to change that, 
because this statute has a hole in it. 

The CuHairMAN. That is the reason I am asking these questions. 
[think there should be some changes, too, but I want to point them 
up clearly and positively to see if we can reach an agreement, insofar 
asthe record is concerned, as to what should be done. 

We do not want to open up the door. What we are trying to do 
isto close it in some areas in an effort to avoid these improper contacts, 
but yet permit legitimate contacts that should be made that would be 
in the public interest. By the same token, when do you think rule- 
making proceedings begin 4 

Mr, Forp. We have considered that to begin with the issuance of a 
notice of proposed rulemaking. 

The CHaArRMAN. What has to occur for you to issue such a notice ? 

Mr. Forp. Maybe one of the Commissioners will think, “Well, we 
ought to change our rules in this respect,” and he will put a memo- 
randum on the agenda. We will consider it. That is the simplest way. 

Another way is that we may hold an investigatory proceeding as we 
have presently done with respect to programing. In that we have 
gotten a lot of information out of it. We hope perhaps that we will 
get something that will give us the proper idea for a rule. 

Then we will formulate that and put it out as a notice of proposed 
rulemaking. At the time that notice is issued, then all of the things 
that apply to rulemaking come into play. 

The Decne. This poses a very important question right here, 
because I have had in my mind also this question as to whether or not 
these rigid restrictions should be applicable to rulemaking, I can see 
the practicability, but yet I can see sometimes that we have developed 
inour Legislative Oversight Subcommittee where you actually deter- 
nine adjudicatory matters, where licenses are involved, by rulemaking 
proceedings, such as the Sangamon Valley case that you mentioned in 
your testimony. 

In your statement you talked about ordinary rulemaking procedure. 
This is on page 7. 

I wonder if you would explain to the committee just what you mean 
by “ordinary rulemaking proceedings” to which the bill should not be 
applicable ? 

Mr, Forp. I think what we have in mind is that a matter affecting 
broad, general policy requires all the information we can get, from 
whatever source we can get it. On a matter involving private rights, 
forexample, which is a very restricted and narrow issue between, per- 
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haps, two or more people, with respect to rights, in that case, perhaps 
separation of functions should apply. 

I would like to amplify that a little bit by referring back to 4 
history of the Administrative Procedure Act. : 

In the report of the Committee on the Judiciary on S. 7, they discuss 
what the intention is with respect to separation of functions. Ther 
certain exceptions were made to the requirement of separation of funo. 
tions, national defense, and things of that sort—well, not national de. 
fense, but such things as internal administration, a rule affectiy 
maybe a transfer of one section to another division, or something of 
that sort. 

But in the course of the committee’s report on this separation of 
functions matter, they use some very important language that I think 
has quite a direct bearing on the subject that you are now interested jy 

With your permission, I will read it: 

The exemption of applications for—— 


The CuarrmMan. Which committee report are you reading from? 

Mr. Forp. From the Senate report of the Committee on the Judi: 
clary on 8. 7, which became the Administrative Procedure Act, 

The Cuarrman. All right. 

Mr. Forp (reading) : 

The exemption of applications— 


and I will read in part the language in explanation of the separation 
of functions section— 

for initial licenses frees from the requirement of the subsection such matters 
as the granting of certificates of convenience and necessity, which are of indefin- 
ite duration, upon the theory that in most licensing cases the original application 
may be much like rulemaking. 

The latter, of course, is not subject to any provisions of section 5. The 
exemption of cases involving the past reasonableness of rates if trial de novo 
on judicial review, they would be exempted in any event, if made for the same 
reason. There are— 
and this is important— 
some instances of either kind of case, which tend to be accusatory in form and 
involve sharply controverted factual issues. 

Agencies should not apply the exceptions to such cases because they are not 
to be interpreted as precluding fair procedure where it is required. 

So, when the separation of functions initially was enacted by the 
Congress, they did it, and I think the legislative history so shows, that 
in those cases where they tend to be accusatory in form or involve 
sharply controverted factual issues, then the exception should not 
apply, but the separation of functions concept should be applied. 

To that end, the Commission, shortly after the act went into effect, 
adopted regulations of its own, separating initial licensing and apply- 
ing the separation of functions concept or provisions of this Act to 
its initial licensing proceeding. 

It was not done with respect to rulemaking because at that time 
most rulemaking was of a general policy nature for the future. Then 
we got to this table of assignments, and that gave rise—this was not 
recognized, and there were no special rules with respect to this—this 
gave rise to the Sangamon case and, of course, that is still in litigation 
and I cannot go into it. 
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But, we have presently issued a proposed notice of rulemaking, 
yhich would give the Commission, under this concept of the Adminis- 
trative Procedure Act, the authority, under its rules, to draw the line 
between those cases in which it feels they are of a general policy 
nature, and in which we take whatever information we can get, 
wherever we can get it, all the education and technical information 
available by demonstrations or anything else, our experience, knowl- 
edge, and so on, and separate that from those cases in which the 
adjudicatory separation of functions concept should apply. 

At the time the proposed notice of rulemaking is issued. we would 
specify, under these rules, which applies. 

The Cuarrman. When did youstart this proceeding ? 

Mr. Forv. July 22, 1959, which was not quite a year ago. All of 
the comments are in from anybody that wants to comment on this 
proposal that we have. I think it was pretty close to being affirma- 
tive in ali the comments we received being favorable to this concept 
ye were undertaking to establish by this rulemaking proceeding. 

The CuarrMan. Then you think there can be a clear distinction 
made within rulemaking of the proceedings which would be ordinary 
rulemaking proceedings, which you referred to, which should not be 
included, and the other problems which probably should be included ? 

Mr. Forp. I think that is correct. I think it might be helpful if 

The CuarrMan. If that can be done, realizing that the Commission 
did not undertake this until July 1959, and this legislation was pro- 
posed from our hearings of 1958, and introduced in February 1959, 
if the Commission can do this by rulemaking and it is desirable, why 
would it not be desirable to make it legislative policy and governed 
by statute ? 

‘Mr. Forp. We would certainly appreciate legislative guidance on 
i, and I think it would be very helpful to us. This does create a 
dificult problem of drawing the line between what is permissible and 
what is not permissible. 

One of the difficulties is that when we have a rulemaking proceeding 
and you look at it, in our agency it may be a different thing than a 
diferent agency. All of the administrative agencies were created to 
meet special problems. I think perhaps if Congress could give us 

ide lines as to when one or the other should be applied, it would be 
elpful. 

But the objection we had to this was that it was all put in one ball 
of wax, the rulemaking, adjudication, and, as one Commissioner said, 
we would just be helpless, completely, with that total concept. 

The CuatrmMAn. But in view of the fact that your Commission has 
started these proceedings, there must be some feeling within the Com- 
mission that there should be a distinction made. 

Mr, Forp. Yes, sir, I think I can say that that is true. 

The CHatrman. If that distinction should be made, why should it 
not be made as a matter of policy and not subject to change by an- 
ther Commission within any given time? 

Mr. Forp. Well, sir, we have not commented, the Commission has 
hot commented, on that type of proposal. 

The CuHarrman. I did not indicate that you had commented, but 
the action the Commission took last July, when we had legislation 
proposed and pending on the subject, for the Commission to do it, 
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instead of trying to give us help within the committee to develop j 
as it should be done, would indicate that there might be some feeling 
that it would be more appropriate to do it the other w ay. : 

Mr. Forp. I do not think that that is a fair interpretation of the 
Commission’s action. You will have to remember that at about tha 
time we were faced with the Sangamon case, and so I think this w as 
an outgrowth of that. 

It has not been made final, even though the comments are in, for 
the reason that that case is still pending and it might prejudice the 
litigation in that case. But so far as the Congress drawing this line, 
I do not believe the Commission would have any objection to that 
whatsoever. 

The CrarrMan. Could We, as We are doing now, solicit your further 
assistance and aid in trying to make that clear distinction? 

Mr. Forp. I think that is true; that the Commission will undertake 
to give the committee every bit of assistance that it possibly can, | 
think you can look for all the cooperation that we can possibly render 
to the committee. 

The Cuatrman. This is one of the most important things you have 
discussed in your presentation, and that is the reason I “have taken 
more time than I should. But I think whatever h: appens within this 
area is going to make the rest of it a lot easier as we go along in this 
proposed legislation. 

I am not going to impose myself further on the committee. 

Mr. Springer ¢ 

Mr. Sprincer. On these last two or three questions, Mr. Ford, 
which the chairman directed to you, did you have in mind there hav. 
ing it only apply to rulemaking ? You kept talking about proceeding, 
In these last five or six questions you are talking about rulemaking 
only; is that right? 

Mr. Forp. That is correct. Because on adjudication, when you get 
a case and you are trying a case, nobody argues about that. We are 
in complete sympathy that separation of functions, no exparte con- 
tacts, complete, fair, on-the-record hearings should be held. 

What I was referring to was the concept of rulemaking and those 
in which we need to get out of the ivory tower and find out what is 
going on, and those which are similar to the trial type of case and 
which should be on the record. 

Mr. Sprincer. Going back to the first part of this questioning by 
the chairman, how does H.R. 4800 differ with the present law? What 
does H.R. 4800 do to the present law ? 

Mr. Forp. H.R. 4800 describes “person” to include this committee. 
H.R. 4800 defines “proceeding” to include rulemaking and adjudica- 
tion in one ball of wax. 

Mr. Sprtncer. Would you repeat that ? 

Mr. Forp. It includes rulemaking and all the concepts of rulemak- 
ing and adjudication all within the criminal proscriptions against 
ex parte contact. 

he CuarrmMan. Would the gentleman yield? 

Mr. Sprrncer. So I do not lose my trend of thought; yes. 

The Cuatrman. I would not want anyone to get the idea that this 
bill includes only this committee, 
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Mr. Forp. No, sir; but, as a matter of fact, I was looking after 
your interests a little bit. because it would put it within the power of 
the Commission to decide when we would talk to you and when we 
would not. I do not think you want that. 

The CuarrMan. Thank you. 

Mr. Sprincer. Would you repeat your last statement again for the 
third time ? 

Mr. Forv. Adjudication, which includes initial licensing, and all of 
rulemaking, would be included in the proscription against any ex 
parte contact and would have to be on the record. 

Mr. Sprincer. That is H.R. 4800? 

Mr. Forp. That is H.R. 4800. 

Mr. Sprincer. You have been talking here for some 20 minutes 
with the chairman, and what I want to find out now is what do you 
want? If you can take all of your proposals and wrap them up in 
a bundle, that is what I want to know so we can understand it, what 
you want to do that is different from H.R. 4800. 

Mr. Forp. For instance, we submitted a bill to amend 409(c) (2) 
to include “person,” and instead of having some exceptions to the 
word “person” we would include everyone in “person” and no one 
could make any representation in an adjudicatory case, a hearing 
case. 

Mr. Sprincer. At that point, where are you going to cut off 
adjudicatory ? 

Mr. Forp. Well, in a hearing case. 

Mr. Sprincer. In a hearing case ? 

Mr. Forp. That is right. 

Mr. Sprincer. What about the rest of your adjudicatory processes? 
Have you any ? 

Mr. Forp. Well, yes. On initial licensing, a man files an applica- 
tion for a license and we have a man look over it and we grant the 
license. 

Mr. Sprincer. You would not apply it to that? 

Mr. Forp. That is right. 

Mr. Sprincer. The adjudicatory process is in two parts? 

Mr. Forp. That is right. 

Mr. Sprincer. Your rulemaking is in two parts? 

Mr. Forp. Presently it is in one part, but actually, under the history 
of the Administrative Procedure Act, we think it is in two parts. 

Mr. Sprincer. You confused me when you were talking about that. 
Ithought you said that under the Administrative Procedure Act it 
was in two parts. Is that right ? 

Mr. Forp. Well, the consideration and then the notice. 

Mr. Sprrncer. But you have applied it to all of it; is that correct? 

Mr. Forp. Not separation of functions to all rulemaking, no, sir, to 
neither part in rulemaking. That is, the initial consideration of 
whether a rule should be noticed for possible adoption, and the second 
part is after the notice goes out, and on which comments come in. 
Those are the two parts. We have not applied separation of func- 
tions to either case except when it is required to be on the record. 

Mr. Sprtncer. Now I have rulemaking straight. But I do not have 
the adjudicatory process straight, as to what you are going to do with 
itin your recommendation. 
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Mr. Forp. In the adjudicatory process, an adjudication means 
agency process for the formulation of an order. So that includes 
practically all of our work. 

Mr. Springer. You are not going to apply this question of influence 
to that part of the adjudicatory process; is that right? 

Mr. Forp. That is correct. 

Mr. Sprincer. But only to that which begins, apparently, with g 
hearing ? 

Mr. Forp. With the formal hearing. 

Mr. Sprincer. With the formal hearing ? 

Mr. Forp. Or the designation for the formal hearing. 

Mr. Sprincer. Now let us come back again to H.R, 4800, 

Would you repeat again how H.R. 4800 handles these two things 
of rulemaking and adjudicatory proceeding ? 

Mr. Forp. In an adjudicatory proceeding it moves back the separa- 
tion of functions from the designation for hearing to the filing of the 
application. 

Mr, Springer. And makes it totally applicable to the whole thing? 

Mr. Forp. Yes. 

Mr. Springer. That is adjudicatory proceeding. Now let us take 
the rulemaking. What does it do to it? 

Mr. Forp. The same thing. 

Mr. Sprincer. In other words, it makes it totally applicable to 
everything having to do with rulemaking and the adjudicatory 
process ? ; 

Mr. Forp. I think I probably should correct that. It takes it back 
to the notice of proposed rulemaking, and makes the ex parte and 
all the other things applicable as of that time. 

Mr. Sprincer. That still is in the beginning, is it not, when you 
give the notice at the very beginning? 

Mr. Forp. Except the thinking and talking, perhaps, “Should we 
have a rule or should we propose something?” which 1s the first part 
of rulemaking. 

Mr. Sprincer. Now I want to come to the reasons. 

Mr. Forp. Sometimes we get a petition from outside for a particular 
rule. 

Mr. Sprtncer. Now I have your thought. Now I would like to 
know your reasons for this. 

Mr. Forp. Let us take rulemaking first. 

Mr. Sprincer. You have mentioned some in what you have said, 
but I want to get the reasons on the record. 

Mr. Forp. Let us take rulemaking first. We give a notice of pro- 
posed rulemaking. If that is a broad policy matter, involving the 
country as a whole, it may involve some demonstration of space com- 
munications, it may involve a lot of things, of a broad general nature. 

In that kind of thing, action for the future, what is in the public 
interest, generally, then we think we should be able to use whatever 
expertise we may have, whatever demonstrations we might be able 
to see, in addition to the comments that may come in by chance. 

Some people comment on rules and some do not. So we think that 
in that kind of a case we should come out of our “ivory tower” and find 
out everything we can find out on the subject, on the record, off the 
record, any place we can get the information to make the proper 
determination as to what the future ought to be. 
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This is the legislative function, just as the Congress does that same 
thing with respect to legislation. 

Now, with respect to the other type of case, which I have referred 
to as being a rulemaking which involves highly controversial facts, 
although maybe it only affects two towns or something of that sort, 
then in that kind of a case, we think, and we have proposed rules 
which would apply this separation of functions concept the same as 
hearing cases to that kind of a proceeding. 

Mr. Sprincer. Let me ask you this: You say that you would come 
down out of your ivory tower and seek this information. I take it 
from what you said that if you applied the rule in H.R. 4800 it is 
not practical to do so. 

Mr. Forp. You cannot. It is a criminal offense. 

Mr. Sprincer. Let us put it this way: Could you not do this first 
part of the rule of what you are talking about, where you say you 
would come down out of the ivory tower, can you not do that by 
hearing ¢ 

The reason I said this to you is that you mentioned a minute ago 
you do it the same way we do. I admit that there are people that 
come into my office and talk about problems, having two or three 
people coming into my office and talking about problems in my dis- 
trict, but I am wondering whether or not this could be done on a 
hearing record, rather than a person coming into your office, Mr. 
Hyde’s, or someone else’s, and telling you, “This is what I think 
about it.’ 

Mr. Forp. If you do it on the record, and we have had this happen, 
that we notice a matter for hearing, the industry may not be too 
happy about it and so they just do not show. 

Mr. Sprincer. In other words, nobody comes ? 

Mr. Forp. Yes. So we are frozen. We cannot do anything in that 
kind of a case. We cannot get out and find out for ourselves. 

Mr. Sprincer. You mean in that kind of a case you could not go 
around and talk to anyone ? 

Mr. Forp. No. We could not egg them on with, “Come on; give us 
some stuff.” 

Mr. Sprincer. You mean, then, that if the industry would not come 
in on the record and be willing to testify, you would not have the 
facts which you think should be applicable i in that kind of a situation ? 

Mr. Forp. I am saying that in that kind of a rulemaking pro- 
ceeding, in which it is a broad policy matter. I would not say that 
with respect to the narrow type of rulemaking proceeding, in which 
two towns may be involved. 

Mr. Springer. I understand the distinction, and I understand there 
would be a lot more self-interest in this proposal that you mentioned, 
about the two towns, than there would be in the other. You may be 
right. I am not going to dispute it with you. 

However, we never seem to have much trouble having a hearing 
up here and getting about everybody we want to testify. All we do 
is send out an invitation. You may have a practical problem there 
which I cannot quite visualize, but it may be true. 

I can understand that you may think you need it and you ought 
to state it for the record. But I am surprised that the industry 
would say that on broad rulemaking in which they may not have a 
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partisan interest at the moment, that there would not be people tha 
would come in and give you their views on the record. | 
Mr. Forp. We do not actually hold a hearing in every rulemaking 
case. 
Mr, Sprincer. That is my point, Just to get to the second part, js 
there a reason why you should not, or are there too many rules? x 
this an everyday matter where it is not possible to have the hearing, 
do you just have a few a year ? 
Mr. Forp. Our examiners cannot hold hearings on the adoption of 
rules. The Commission must do that. Every item involving ay 
amendment to the rules just does not require an oral hearing. They 
all require the notice; they all require the opportunity for written 
comments, but only in a few hearings do we actually take testimony 
such as you do. : 
For instance, if there was some technical amendment to the rules 
involving FM radio or something of that sort 
Mr. Mack (presiding). That is the only area where H.R. 4809 
would apply. It would not apply to your general rulemaking pro. 
cedure, where you do not require certain information from the public, 
Mr. Forp. It is my understanding that H R, 4800 would, in faet, 
apply to practically all rulemaking. 
Mr. Mack. That is not my understanding, according to the defi- 
nition on page 3 of the bill. 
Mr. Forp. I think when you look at the language of the definition of 
“proceeding” it says— 





A proceeding involving rulemaking, but only (1) such proceeding is one in 
the case of which the Commission before taking final action is required by law 
or by rule of the Commission, or undertakes to afford interested persons an 
opportunity to participate in the rulemaking through submission of written 
data, views or arguments, with or without the opportunity to present the same 
orally in any manner to the Commission; and (2) a notice of proposed rule. 
making has been issued by the Commission. 

Mr. Mack. That would be only on cases where the public needs 
to be protected. 

Mr. Forp. The Administrative Procedure Act requires notices of 
proposed rulemaking in practically all cases except those involving 
internal management of the agency, itself. So from that I deduce 
that when the statute says notice of proposed rulemaking required, 
then it includes practically all of the rulemaking that we do. 

Mr. Rogers of Texas. Would the gentleman yield for one question! 

Mr. Sprincer. Yes; for one question. 

Mr. Rogers of Texas. Mr. Ford, from the definition on page 3, 
with regard to the proceedings having to do with rulemaking, what 
would that exempt you from, or what rulemaking procedures do you 
have down there that would not be included in that definition ? 

Mr. Forp. The Administrative Procedure Act requires us, for in- 
stance, to publish the Table of Organization, and who you make ap- 
plication to, and so forth. That is an internal proceeding matter, It 
must be published. But we do not have to go through the proposed 
rulemaking process to adopt that kind of a rule. 

There is another exception, I think, in the Administrative Proce- 
dure Act whereby we make a finding that it is impractical or the 
public interest requires an immediate implementation of the rule. 
But in all other instances we have to issue a proposed rulemaking. 
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Mr. Rocrrs of Texas. Percentagewise, with the number of proceed- 
gs that you have in this regard, would you be exempt from more 
rless by this language in H.R. 4800? ; ' 

Mr. Forp. Much less. We would be required—wait a moment, I 
yant to get that straight. Exempt from issuing notices of proposed 
nlemaking ¢ 

Mr. Rocrrs of Texas. Yes. 

Mr. Forv. It would have no bearing on that. In other words, the 
Administrative Procedure Act governs when we issue a notice of 
poposed rulemaking and when we do not. But in practically all 
of our cases that we have rulemaking in, We are, In fact, required 
by the Administrative Procedure Act to issue notices. So, therefore, 
his proceeding would include practically all of our rulemaking pro- 
ceedings. 

Mr. Rogers of Texas. Thank you. 

Mr. Mack. Will the gentleman permit me to get this point clari- 
fied # 

Mr. Sprincer. Yes. 

Mr. Mack. I think it is very confusing, but I still think that. I am 
errect in this matter. If you read the bill, it must also include under 
(1) such proceeding in one case, et cetera, and (2) a notice of rule- 
making has been issued. 

In other words, both (1) and (2) must take effect before what you 
tate would be true. 

Mr. Forp. It is in the conjunctive—*‘and.” 

Mr. Mack. That would only be involved in cases where the public 
needs are to be protected. 

Mr. Forv. That, in effect, is the present standard in the Adminis- 
trative Procedure Act. 

Mr. Mack. Where you have people interested in the proceeding, 
where it would become a case we would look upon as being adjudi- 
atory, it would have to involve individuals that would need protec- 
tion from other individuals or groups of individuals. 

Mr. Forp. If you put that interpretation on it. But I think the 
lmguage would go a little broader than that. 

For instance, the word “person,” “interested persons,” and then 
you look at the definition of “persons” and you see how broad, then, 
the statute becomes. 

Mr. Mack. I do not want to take all of the gentleman’s time. I 
hve a different understanding than you have on that particular 
interpretation. 

Mr. Forp. That person would include in addition to any individual 
whether or not in public life, corporation, company, firm, association, 
pany organized group of individuals in any governmental body or 
body politic. That would be incorporated in “interested person,” and 
that just about covers everybody. I think that is the reason that I 
ame to such a broad conclusion on the meaning of this definition of 
“proceeding.” 

Mr. Mack. I hesitate to take any further time of the gentleman. 

Mr. Sprrncer. I have just one further thing, Mr. Chairman. 

You used the words a moment ago when Mr. Harris was questioning 
you that there is a hole in the rule or a hole in the law, Would you tell 
ie What you meant by that? 
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Mr. Forp. There is a little legislative history to this section, This M 
is 409 (c) (2), which is the present law, and on which we have submitted sak 
legislation which is Senate bill 1734. This section has to do With me 
further presentations to an examiner or to the Commission, and under. f ila 
takes to describe who cannot make any further presentation, *y 

In the House I think the bill said no person could make any further A 
presentation. I think the Senate had somewhat similar language food 
But when it came out of conference, the language presently in the pil] the s 
was incorporated in that conference report. M 

It says: M 

No person who has participated in the presentation or preparation for presep. since 
tation of such case before an examiner or examiners, or the Commission— mak 
and so on— supe 
shall, directly or indirectly, make any additional presentation respecting such | long 
case unless upon notice and opportunity for all parties to participate. that 

In other words, it does not say “no person,” but it just says no person taxp 
who has participated, which, of course, exempts everybody else under | doll: 
the sun. So here, as a matter of law, this statute permits ex parte con. the t 
tacts, or does not prohibit them, and by implication it exempts them, | gen 

Mr, Sprincer. Let me ask you this: Do you think H.R. 4800 closes Q) 
that loophole ? whe 

Mr. Forp. 8S. 1734 closes it. Just one moment and I will finish that tom 
answer, sir. M 

I think it certainly does. Hye 

Mr. Sprincer. There is no question in your mind about that? that 

Mr. Forp. No, I think it closes it, and perhaps closes it probably too M 
tightly, because it includes rulemaking proceedings. M 

Mr. Sprincer. That is all, Mr. Chairman. for | 

Mr. Mack. Mr. O’Brien ? past 

Mr. O’Brren. I would like to ask a question on one specific example | reau 
of a broad legislative problem, if you will, pay television. W 

I was wondering if H.R. 4800 would deny the Commission access | of g 
to information it should have on that very broad issue ? such 

Mr. Forp. May I answer that in two ways. We have now on our | Sen: 
books rules permitting pay television. The proceedings leading upto | mer 


the adoption of those rules, H.R. 4800 would have applied to them | wan 
and would have been on the record and would have prevented us from —_adoy 
getting information, perhaps. | mn 

Now that that rule has been adopted, if someone comes along and | tion 


applies for a station involving pay television, there would be nothing, In t 
so long as no applications were pending by the licensee for modifica- | inte 
tion or anything else, to prevent us from an investigatory proceeding | to b 
or going out individually and finding out how it was operating orre | alli 
quiring them to submit reports, and so on. | our 
Mr. O’Brien. But if H.R. 4800 had been on the statute books when | diea 
you first went into this problem, you would have been, perhaps, denied | — T 
information which was vital to you in considering whether you were | the: 
going to do anything about pay television; is that correct? M 
Mr. Forp. I was not at the Commission at that time, but my brother M 
Commissioners inform me that that is completely true. | Sen 
Mr. O’Brien. Thank you very much. indi 
That is all, Mr. Chairman. Iw 


Mr. Mack. Mr. Younger? 
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Mr. Youncer. I will yield to Mr. Flynt, if he wishes to ask a ques- 
tion, provided I can get the next turn. wanes net} 

Mr. Firynt. Go ahead and get your questioning in now and I will 
follow, because I have extensive questioning. 

Mr. Youncer. I would like to inquire on a different subject. 

As I understand, you have no power at all in the present law to set 
fees, either for licensing or for the use of the air, or annual fees for 
the station, or any kind of fees at all. Is that true? 

Mr. Forp. We believe that to be correct ; yes, sir. 

Mr. Youncer. That seems to be strange. I have been trying ever 
since I have been in Congress to find out why this condition exists. We 
make financial institutions and insurance companies carry all of the 
supervisory costs, yet here we have the use of live channels that be- 
lng to the people. We grant a protected license—I have in mind one 
that was granted just 2 years ago at considerable public expense, the 
taxpayers’ expense, and which 1s now being sold for several million 
dollars’ profit on a basis of a capital gain—I cannot understand why 
the taxpayer ought to have to pay for all the expense of the FCC and 
agencies of that kind. T ; 

Question. Would your Commission object to a change in the law 
whereby you would be granted the right to set fees and collect enough 
tomake your agency self-supporting 4 

Mr. Forp. If you will permit me, I would like to ask Commissioner 
Hyde. I think perhaps he can give you a little fuller information on 
that than I can. 

Mr. Youncer. Very well. 

Mr. Hype. Congressman Younger, this subject of assessing a fee 
for licensing in the radio field has come up a number of times in the 
past. At one time the Commission was requested by the Budget Bu- 
reau to make a study, looking toward the assessment of fees. 

We issued a notice of proposed rulemaking and were in the process 
of getting comment on it, and had, in fact, set up a skeleton plan for 
such a system. The subject was taken up for consideration in the 
Senate by the Senate Committee on Interstate and Foreign Com- 
merce, and as a result of their hearings they indicated to us they 
wanted to do nothing further on it. No legislation was finally 
adopted as a result of the Senate hearings. 

There is an instance where a provision was attached to an appropria- 
tion act which seemed to authorize the Commission to assess a fee. 
In the light of this experience, and these conflicting indications of 
interest, we have thought that any adoption of any such system ought 
to be the subject of rather broad studies, looking toward some over- 
all national policy on it, rather than the subject of specific action in 
our particular field against a rather indefinite or rather uncertain in- 
lication as to whether Congress wants it or does not want it. 

There was a committee resolution asking us to not proceed with 
the fee system. 

Mr. Mack. That was not from us. 

Mr. Hypr. That was not from this committee. It was from the 
Senate committee. I cannot tell you from my recollection just what 
indications of interest there were by this committee, at the moment. 
I would not want to guess. I would want to research that. 
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Mr. Mack. I will say to the gentleman from California that thig 
subject has been discussed in the Legislative Oversight Subcommittes 
on several occasions. 

Mr. Youncer. I have discussed it with each of the Commissions 
over the period of years when they have appeared before this eon. 
mittee, at the beginning of the sessions. 

I have been pursuing this subject. consistently every year. I qo 
know that the administration asked at one time, the various Commis. 
sions to report a schedule of fees. I am referring to the CAB, the 
FCC, the ICC. They were asked to make a schedule of fees, to syp. 
gest a schedule of fees. > | gia 

I have no objection to an overall study. But it seems to me wher 
in all the States, so far as I know, the public utility commissions of 
the various States supervising these same types of agencies, are 4l] 
collecting fees and are all self-supporting, yet here we grant licenses 
worth millions of dollars, supervise them, and the public has to pay 
the bill through the taxes. 

That includes airlines, trucks, bus routes that are granted. The 
Government protects the routing and the licensing. Yet we collect 
no fees. I think it is wrong. I would like very much to have the 
Commission look into that. 

As I understand it, you would have no objection to a law or an 
amendment to your present law which permitted that. 

Mr. Forp. We do not believe that the industry that we regulate 
should be separated out and treated differently than any other ip- 
dustry. But if the legislative policy is to treat them all the same, 
then we would certainly have no objection that type of thing. 

Mr. Youncer. The next point I want to bring up: So far as the 
Commission is concerned, there is no objection whatsoever to restric- 
tions being put in this bill and applying those same restrictions to 
every Member of Congress ? 

Mr. Forp. I think this is a matter of legislative judgment, We 
would not. affirmatively take a position on that, I do not. think, one 
way or another. 

Mr. Youncer. But you have no objection to putting that in there! 

Mr. Forp. No, sir; we would have no objection. 

Mr. Youneer. I do not. think we can make fish or fowl] out of 
Government employees, whether they serve on a commission or whether 
they are elected. 

Mr. Fiynv. Will the gentleman yield ? 

Mr. Youncer. Yes. 

Mr. Friynt. Do you consider an elected official an employee of the 
Government ? 

Mr. Youncer. I think that is where we get our salary. 

Mr. Friynv. In other words, the salary is the only thing that affects 
it ? 

Mr. Youncer. I am not a lawyer, as the gentleman knows. 

Mr. Fiynv. I am asking the question seriously. Do you consider an 
elected official an employee of the Government ? 

Mr. Youncer. I am not concerned particularly with that. I am 
concerned that with any standard of conduct, that we try to impose 
on members of administrative staffs, or administrative offices, or ap- 
pointed officers, ought to apply equally to Congressmen and to Sena- 
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jors so far as the conflict of interest is concerned, As far as I am con- 
gerned, I want to see that in the bill. 

Mr. Fiynr. I would like to say that I have no quarrel with that, 
but I think that the terminology should specifically provide, if the 
gentleman So desires, to administrative offic ials, employees, and 
alected officials, rather than grouping elected officials, in the category 
of Government employees, 

Mr. Youncer. That would be all right, clearly across the board. 

That is all. ; 

Mr. Forv. I think perhaps I should add one note to the answer I 
gave to the question with respect to fees. I think one Commissioner 
feels that there should be some degree of caution in this because under 
our present act licensees are given no continued use of a frequency 
or a property right. That concept might in some way be affected by 
the payment of a fee in exchange for a privilege. 

Mr. Youncer. That could be worked out legally in some way. 

Mr. Forp. I merely wanted that in the ree ord so that that would be 
acautionary note, sir. 

Mr. Youncer. That is all. 

Mr. Mack. The Chair would like to recognize Mr. Rogers at this 
time, if it is all right with the gentleman. 

Mr. Fiynv. I have no objec tion. 

Mr. Rocers of Florida. Mr. Chairman, I just wanted to get clear 
inmy mind the distinction as to when you would begin the adjudica- 
tory processes. 

You say one category would be, for instance, where you just issue 
alicense. ‘The next is where you would hold a hearing. When is the 
determination made to put it in the second category—when you issue 
the notice 

Mr. Forv. In a hearing case involving initial licenses, for example, 
ve believe that under the provisions of section 409, this concept of 
trial takes effect at the time that the case is designated for hearing, 
and the issues specified, the examiner appointed and so on. 

We think that that begins the formal hearing case. That is a 
little different than the separation of functions, because even under 
our statute in some of those cases the separation of functions means 
separated from the staff, the experts, which does not take effect in 
sme of those cases. 

Mr. Rogers of Florida. Thank you. 

Thank you, Mr. Chairman. 

Mr. Mack. Mr. Avery ¢ 

Mr. Avery. Mr. Ford, in section 103 of H.R. 4800, on page 4, if I 
an paraphrase the language, it says under certain conditions it would 
ke completely improper for any person to make certain representa- 
tions to the Commission or employees of the Commission if any pro- 
weding is pending before the Commission. 

We have discussed “proceeding” under the bill and we all recognize 
it would include both rulemaking and adjudication. 

We will leave rulemaking for the moment. That has been pretty 
well analyzed. 

Going to adjudication, just when would a matter be in adjudication 
m the part of a licensee before the Commission? I believe you stated 
earlier in your testimony it was after a notice. 
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Mr. Forp. No, sir; it is when he files an application. 

Mr. Avery. That would be for an original applicant, would it not} 

Mr. Forp. Yes. 

Mr. Avery. Let us take for the renewal of an existing licens 
When would he be considered to be in adjudication ? : 

Mr. Forp. When he files his application for renewal. That begins 
the agency process for the formulation of an order to give him q 
renewal. 

Mr. Avery. How long before his license expires is he required to file 
his application for renewal ? 

Mr. Forp. That is specified by statute. 

Mr. Avery. I presumed it was, but I was asking the question fop 
the record. 

Mr. Forp. Not more than 90 days. 

Mr. Avery. Not more than 90 days? 

Mr. Forp. Yes. In other words, he is not supposed to file his appli- 
cation for renewal until within 90 days of the time his license expires, 

Mr. Avery. Then theoretically he could delay filing that applica. 
tion until the day before; is that the inference ? 

Mr. Forp. That is at least 90 days. Section 307(e) of our present 
statute provides that no renewal of an existing station license shall be 
granted more than 30 days prior to the expiration of the original 
license.. Then within that period, within 30 days prior to the expirea- 
tion of his license, is when we like to get the renewals acted upon. 

Mr. Avery. We have established that now. That is after he files his 
application for renewal that he will be precluded from entering into 
these certain practices listed further down on that page. : 

There are a lot of definitions in the bill, but there is not a definition 
for extending unusual hospitality. I wonder if this matter were being 
presented to you how you would define unusual hospitality ? 

Mr. Forp. I think I would define it in one way, and you may define 
it in another. A man of great wealth may define unusual hospitality 
toa much greater degree than a poor man. So it is a concept which is 
not definite. 

Mr. Avery. Are you saying that is ambiguous language, then? 

Mr. Forv. No. I know what it means to me. But I think the fae- 
tual situation would alter itself. Unusual hospitality would not be 
offered probably in the same way each time. 

Mr. Avery. Is it not easy for you, Mr. Chairman, to conceive of the 
situation when one person might, in good faith, accept hospitality 
that he did not consider unusual, and some other person of a different 
political faith or a person of a philosophical conflict, or for many 
other reasons I would recite, take exception to that, that it was 
unusual ? 

To me that is meaningless language unless we can establish some 
criteria. I cannot find myself in agreement with you that hospitality 
for a poor man could be considered unusual and the same hospitality 
to a man in more than moderate circumstances would be considered 
as usual, 

Mr. Foro. I was speaking of the recipient. 

Mr. Avery. Well, I could not agree with you on that. It is who 
is going to make the decision. We can change that around. Maybe 
the recipient—well, let us take for example an emplovee of the Com- 
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‘zion, He could be a man that is independently secure, besides his 
mployment at the Commission. I am sure there are probably some 


might not consider it unusual hospitality, because he might be 

ing those same things every weekend anyway. Yet you could have 
,@S-4 at the next desk, under your construction, where that would 
jgunusual hospitality. Who is going to decide? 

Mr. Forv. I was merely using that to demonstrate the flexibility of 
this concept in that you cannot pin it down, and I cannot define it, to 
git all people. My definition might not suit all people; therefore, 
would seem to me that some guidance from the Congress on that 
sould be appropriate. 

Mr, Avery. That is exactly what I wanted you to say, that I was 
hoping you would say. 

r. Mack. Will the gentleman yield to me? 

Mr. Avery. I will be glad to yield. 

Mr. Mack. I think you have propounded an excellent question. If 
[understood the witness correctly, he said he knew what it means to 
him as 2 Commissioner of the Federal Communications Commission. 
[would assume that all of his colleagues, if they were called upon, 
yould give the same answer. 

[am not trying to put any words in your mouth, but I think you did 
ay that you know what it means to you. Is that correct, Mr. Ford? 

Mr. Forp. As appied to me personally, yes. 

Mr. Mack. I am not trying to put any words in your mouth, but 
[understand that you made that statement as part of the record in 
response to Mr. Avery’s question. 

Mr. Forpv. Ido. But it is a completely subjective thing. I probably 
| donot have a specific definition for it. But if someone were to tender 
ertain hospitality to me, then I would have a reaction that subjec- 
tively I would say, “This is improper” or “This is proper.” It is not 
athing that I have formulated a definition for, but I know in my own 
nind what my reactions are to any particular offer of hospitality. I 
think that is what I had in mind. 

Mr. Macs. I further stated that I think probably the other Com- 
missioners would have an appropriate interpretation, although it 
night vary slightly from your interpretation. 

Mr. Forp. I think that is probably true. 

Mr. Mack. Furthermore, I understood that you based it on the cir- 
camstance of the recipient. 

Mr, Forp. That is a factor. 

Mr. Mack. I though you made that statement. 

Mr. Forp. When you are talking in matters of this kind, it is very 
dificult to generalize and to say, “This is black,” or “This is white.” 
What I am trying to say is that this is an indefinite concept. One 
man will decide it one way and another a further way. 

I think we can all agree that there is, on certain things, unusual 
hospitality, and on the other hand there is an area that is gray, where 
sme would say yes and some would say no. 

Mr. Mack. Mr. Avery brought that point out. I was one of the 
menthusiastic supporters of the proposal to enact into law a code of 
ahies for people appointed to responsible positions of government, 
such as Commissioners of the Federal’ Communications Commission. 


54428—60——_7 
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These people should have sound judgment and be able to make th 
determination. ; 

In response to Mr, Avery, I believe you indicated that the Congres 
should definitely declare what those limits are. 

Mr. Forp. I said guidelines, I believe. 

Mr. Mack. This to some extent is a guideline. You, I understang 
would like to go further than that and make it more definite,’ 

Mr. Forp. I think the Congress has already issued some guideling 
along this line at the 2d session of the 85th Congress. I am Speaking 
of House Concurrent Resolution 175, passed July 11, 1958, in which 
a code of ethics for Government service is prescribed. 

Mr. Mack. I believe I have a copy of that here, if it is the sam 
one, which I would like to show to you. It is a beautiful documen 

I do not happen to have a copy immediately available—yes, you 
have it—it is a beautiful document. But it did not seem to ‘Gs 
lot of good. 

Mr. Forp. I might say that the Commissioners all have copies of 
this order. I expect to hang it in my office as soon as I can get hold 
of it. 

Mr. Mack. I think that is very commendable, to hang it on the 
wall, but do you think it will do any good? 

Mr. Forp. I think it is a statement of policy by the Congress, 

Mr. Mack. Again, I do not want to take all of the gentlemen 
time, but this is a subject in which I am very much interested, 
I was hoping that Mr. Ford, since he has stated that he understood 
what it meant to him, would tell us what it means to him, because 
he is asking us to tell other people what it means to us; therefor, 
I think the committee would be very interested in having any further 
comments concerning what it means to him. 

Mr. Forp. I think I have nothing to add to the explanation that 
I gave you. 

Mr. Avery. Mr. Chairman, I might add that as long as you agre 
with me, I do not mind your using my time. But if you start dis. 


agreeing, of course, I would rather have you return the floor to me, | 


Mr. Ford, I believe the last colloquy between us went something 
like this: That you understood in your own mind what unusual hos- 
pitality would mean, or you had your own construction of it, but you 
admitted also that it might mean something different to somebody 
else, and you would appreciate legislative guidance in developing 
what might or might not be unusual. 

Actually, would you not agree that if we are going to preclude 
hospitality, we are going to have to strike the word “unusual” out 
and just have no hospitality? I cannot see any matter of degree in 
this. There is no formula, in my mind, that you can apply under 
all circumstances and come up with an answer that will define what is 
unusual. 

You are either going to have hospitality or you are not going to 
have any hospitality. It seems to me if that word “unusual” wer 
deleted, the intention of the law would be clear. 

I would agree, too, it is somewhat ridiculous to do that. But if 
we are going to have it in there, I think it is going to have to be all 
one way or the other. 

Do you follow the question I pose? 
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this | yr. Forp. I think removing the word “unusual” from “hospitality” 
‘| eaves the question of what “hospitality” means. If that means 
gres | yen lighting your cigarette, then I think I would hate to get into 
;position—Wwell, where I just could not speak to or see anything of 
gyone in the industry at all, 
and, | But the concept you have, I think, is that we ought to draw a line 
where we would attend no bar association meetings or anything 
lings | ¢the sort. This would require a considerable amount of—well, for 
king | igtance, our appropriation act authorizes the expenditure of moneys, 
hich | j ynderstand, to attend meetings of associations of broadcasters or 
gmething of that sort. ghd 
am | [thinkeven then you might make it so tight that the Commissioners 
ent, | ygld, in effect, withdraw themselves into almost seclusion. I do not 
you | gow whether or not that would be compatible with achieving the 
loa | purposes that the Congress would like to achieve in the Administra- 
ire Procedure Act. alt. 50K 
sof | Mr, Avery. I quite agree with you; I think it would be ridiculous. 
old | fat I think it is equally ridiculous to try to legislate on the matter 
ifwhat unusual hospitality is. I find myself pretty much in agree- 
the | ment with Mr. Mack, that I think it is virtually impossible to write 
ito law a code of ethics that would be workable from the standpoint 
ifthe Commission, the public, or from the people that are governed 
n's_} bythe Commission. 
ed. | [just want to propound one more question, and I would almost 
od | consider it academic. When we get to the bottom of page 6 and page 
ue | {,itempowers the Commission to issue certain procedures for repri- 
re, | mnding, disciplining, and so on and so forth, any employee that 
et | jas violated any prohibitions listed in the bill. _ bie: ’ 
In what position would you be there concerning the Civil Service 
at | Commission? I am not asking this assuming that I have detected an 
ineonsistency, but I am asking for your opinion. 
ve | Would there be anything inconsistent with the authority given you 
is | ipthat section and the security allegedly given the civil service em- 
ployee, which 95 percent of your people would be under? 
Ig | Mr. Forpv. I do not think we would have any difficulty with the 
s- | (ivilService Commission. If someone committed an act which would 
m | wflect on their character or something of that sort, or even—well, I 
ly | donot believe the Civil Service Commission would object to that. 
¢ | They have a code of conduct for employees, generally, too. I thought 
‘Thad a copy with me. 
le Mr. Avery. You do not feel there would be any conflict ? 
it | Mr, Forp. I do not think there would be too much difficulty about 
n | that. 
t | Mr, Avery. Mr. Chairman, I have a good many other questions 
s | mgarding this section of the bill, but I certainly do not want to 
tmsume any more time, so I will yield the floor. 
0 | Mr.Mack. Mr. Flynt? 
e Mr. Frynr. Thank you, Mr. Chairman. 
Chairman Ford, I want to join or associate myself with the com- 
nents of the chairman of our committee yesterday, and also to thank 
| you for this very comprehensive statement which you have given us 
mbehalf of the Commission. 
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I think it certainly reflects a great deal of time and interest in 4 
subject matter of H.R. 4800 and related bills. I want to thank y,. 
and your fellow Commissioners for the time you have put into ihe 

Mr. Forp. Thank you very much. - 

Mr. Fiynt. And also to express the appreciation of myself ag 
member of the committee for the full attendance both yesterday i 
today, not only by yourself but by every member of the Faden] 
Communications Commission. 

Mr. Forp. Thank you very much. 

Mr. Fiynt. I listened to most of the statement you presented to 
yesterday, certainly all the time I was here, and I read that Dortice 
which you gave prior to my coming into the session yesterday, . 

I am referring specifically to the first question and to your com 
ments contained on the lower part of page 12 and continuing down 


through the middle of page 14, in which you expressed concern aboyt | 
the proposed inclusion into the files of “any proceeding” of the gyb. | 


stance of telephone or oral communications. 

Quite frankly, I can understand your concern that it would cag 
quite a burden under existing practices to include a substantial sun- 
mary of all such ex parte communications. But do you not feel thatth 
public interest and the interest of parties whose positions might be 
adverse to those making these ex parte communications would ly 
better served if they were placed on notice of any such communications 
which did affect the proceeding under consideration ¢ 

Mr. Forp. Part of this is combined to include rulemaking and » 
forth. But let us separate it out and talk about the hearing, itself, with 
a conflict between two people. 

Mr. Friynt. Well, I want you to reply on that part, but I want to say 


this: Is it not true, since you have raised that point, that some of the | 
most important decisions made by the Commission are in the natur | 


of rulemaking proceedings ? 

Mr. Forp. Insofar as the public interest of the entire country is con- 
cerned, I would say definitely. 

Mr. Fiynt. And also as far as the position of parties who have a 
different view to those who might make ex parte communication? 

Mr. Forp. I think that is true, except when it is a broad, national 
policy, a rule for the future, you have great groups, maybe, in all sorts 
of shades and distinctions. Those people do not have the right of 
cross-examination in rulemaking proceedings. 

Mr. Frynt. But would not the interest of all concerned be best 
served if the record or the files, at least—preferably the record, but at 
least the file—reflected all evidence of ex parte communication! 

Mr. Forp. On ex parte communications, for example, suppose it in- 
volves rulemaking with respect to space communications or something 
of that sort, and suppose that rulemaking has not come about yet but 
there is going to be conducted a test of bouncing something off a satel- 
lite, and I would like to see that. 

Let us say I go to see it and a year later we have a rulemaking pro- 
ceeding in which this gets into a real tight fight, for example. Under 
the theory of this act, I must obliterate that experience from my mind 
in making the determination, or anything that was said to me in the 
course of the demonstration. 
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This might be very difficult to do. It might lead to my being ex- 
tremel reluctant to look at anything. | 
Mr. Fuynt. I want to get back to what you said about making addi- 
tional remarks and confining them to what we call the adjudicatory 
proceedings. 
But is it not correct. that the proposal for an experimental period 
of pay television falls into the category of rulemaking procedures? 
Mr. Forp. No; I think we have adopted the rule and we will receive 
spplications now and grant them on a temporary basis, but it would 
jea grant and the adjudicatory process would end. 

Mr. Fiynt. We will put it this way, then: That while the rule was 
der consideration it certainly came in the category of a rulemaking 
roceeding ¢ 

Mr. Forp. It most certainly did; that is right. 

Mr. Fiynt. Then do you believe it would be wise or unwise for all 


- | ommunications that might have been made regarding that to be in- 


eluded in the files? 

Mr. Forp. I believe that I express the views of the Commission 
when I say “No.” I think that a great deal of information came to 
them in one way or another about the technical feasibility of this sort 
of thing. 

Mr. Fiynt. Did it come to some Commissioners or to all of the 
Commissioners ¢ 

Mr. Forp. Some, I suspect. For instance, one Commissioner may 
have been much more interested in the process than another, and he 
might have wanted to know much more about it. So it would not 
have been equal with each; no. 

Mr. Firynr. Then in that case, if one Commissioner did receive a 
grat deal more information than the others, do you feel it would be 
wise or unwise for that information to be summarized and made 
available to his brother Commissioners ? 

Mr. Forp. I think it usually is pretty freely discussed. For ex- 
ample, not too long ago we had an instance in which one of the Com- 
missioners went out to the Far West with respect to boosters. We 
had a booster rulemaking proceeding in process. He wanted to see 
what these things looked like. He wanted to talk to some of the 
people out there and see what the problem really was. But we had 
arulemaking proceeding pending. 

If we had had this bill as a matter of law at that time he could not 
have come back and given us a complete report which ultimately 
ended up in our then finding a solution for this problem. 

Mr. Fiynr. He could have put it in writing, could he not? 

Mr. Forp. May I ask Commissioner Bartley to respond ? 

Mr. Fiynr. Yes. 

Mr. Bartiey. Congressman Flynt, I think the big difficulty is that 
much of our rulemaking is made to apply generally, and every selfish 
interest gets his comments in but nobody is representing the public. 
We have to go out and unless we carried a minitape with us and kept 
atape recorder on our phone, I do not think it would be possible to 
come back and write down all you hear. 

_ Itis in this exploration of what is to be done in the long pull in the 
industry where we have a responsibility to promote the public interest 
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that we run into trouble when you try to define what is adjudicator, 
and what is rulemaking, and when one starts and when one stops, ” 

We believe that we know enough about this business now, and hay 
had enough experience over the past few years, to be able to dray, 
line, and our proposed rulemaking is designed for that purpose, y, 
do feel that we have to have the flexibility of an independent ageney 
in our legislative actions to help promote the public interest in ¢, 
future. 

We have, as was mentioned, the booster problems. You can py 
understand that thing on a paper record. We have multiplexing 
You cannot understand it on a paper record. Then there ig gj, 
scription television. You cannot understand it on the paper recon, 

That is because the public is not in there. We have to go out ani 
find out what the public needs are. To try and put that on pape 
Congressman, is just like trying to pass a law and write down qj 
the things that are going through your mind and your mental proceggg; | 
in reaching it. 

That is the really difficult thing. We have done our best in thjs 
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say, 


say, 
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proposed rulemaking—and we do have the flexibility and the author. | rule 


ity—to call down the curtain and say “From here on we have an Ino, 


W 


Curtain; nobody can talk to us about it; we are going to look at the | spec 


aper.” 
But until we get to that point I think you will destroy the Commis. 
sioners if you take them away from the flexibility of getting out ani 
learning what makes it work and what the next move is in the dire. 
tion of progress. 

Mr. Frynt. Thank you, sir. 

Mr. Ford, you were about to go to a line of discussion when ] 
interrupted you. You may proceed on your distinction and differen: 
tiation between the rulemaking and the adjudicatory process. 

Mr. Forp. I would like to say that I endorse completely everything 
that Commissioner Bartley said. 


Well, with respect to what we call our hearing cases down ther, | 
with the examiners, on that type of case the people who are interested, | 


and through ignorance and not through any desire at all to influence 
the Commission, may very well write a letter. 

Someone might come into a Member of Congress’ office and say, 
“Here is a matter down there. Will you write a letter?” and then not 
really give the Congressman a full story, and he may not realize it 
is a hearing case subject to these things. 

When correspondence like that comes in it is normally sent to the 
Bureau or included in the dockets. 

For instance, the same thing might happen where someone might 
come in and want to know the status of a case. They might want 
to know something of that order, a friend of a friend or something 
of that sort, and a Congressman might very well call 





Mr. Frynt. And I might add that that very often happens. 

Mr. Forp. Yes. They might very well call a member of one of 
the agencies and say, “What about this?” It has happened to me 
very few times, but it has happened in the last 214 years, In each in- 
stance in which I recognized it as being a hearing case, I would say, 
“Ts this a hearing case?” The Congressman would say, “Look, I do 
not want to talk to you about anything that is improper.” I would 
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ay, “Well, I will not let you. This one is perfectly proper because 
tismerely an application.” — 

I think maybe in only one instance was it a hearing case, and I said, 
‘This is a hearing case. I cannot discuss it with you.” . 

Those are examples of how the matter actually comes about. 

Then on other occasions a lawyer will meet you someplace and say, 
“Well, now, this is an interesting question,” and start in to talk to 
you in a hypothetical way. There are 500 hearing cases pending. 
Of course, 1 was Chief of the Hearing Division and these hypothetical 
eases soon ring a bell. 

Mr. Fryntr. Some of them bear a marked resemblance to actual 
cases ? ; 

Mr. Forv. Yes. It is very easy, after a little experience on the 
(Commission, to recognize one of those hypothetical questions and just 
ay, “Wait a minute; you are getting out of bounds,” and that is the 
ond of it. I have had no problem, and I do not think really any of the 
other Commissioners have had any problem with that. 

Mr. Frynv. All right, sir. Now let us come to a specific type of 
nlemaking procedure, to get back to that briefly. 

When the Commission promulgates an order setting equipment 
specifications, are these notices of these proceedings considered rule- 
making proceedings ? 

Mr. Forp. Yes; I think so, Type approval is something else, but 
[think the answer to your question is “Yes.” 

Mr. Fiynr. Then who determines what these specifications should 
be? 

Mr. Forp. I think the Commission ultimately. 

Mr. Fiynv. It is the joint work of the Commission and the staff ? 

Mr. Forp. There are many ad hoc committees in the industry. I 
think there are a total of around 10 in which we have studies going 
on with respect to these technical subjects. The product, the work 
product, of these engineers, is made available to the Commission, Our 
engineers cooperate and they study it. Finally out of all of this work 
sometimes we get a rule with respect to the technical aspects. 

Mr. Fuynt. Of course, in those cases it usually becomes not only 
desirable, but perhaps necessary to consult with outside sources of 
information in arriving at these specifications, does it not? 

Mr. Forp. It is almost indispensable. I just do not see how we 
could accomplish many of the good things that have been developed in 
this industry if we could not have had access to consultation with 
industry engineers by our engineers, and so on. 

Mr. Fiynv. That is right. And in some of this type of equipment, 
there are competing companies who make competing types of equip- 
ment. 

Mr. Forp. Yes, indeed. 

Mr. Fiynt. Then do you think it would be proper for all references 
to conversations with engineers and other consultants who might and 
probably would represent one manufacturer, for any such communi- 
tations, oral or otherwise, to be included in the record, showing the 
exact relationship of the consultant to one or more competing com- 
panies ? 

Mr. Forp. I think the answer is if that becomes the policy of the 
Congress, and that is the way it is to be done, I for one would disband 
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all of these ad hoc committees. I think we would have to bec 
would be almost impossible, 

Mr. Fiynr. I think that is more properly a field for regulation } 
the Commission than for express legislation by Congress, But | 
wonder what the feeling of the Commission would be on requiring any 
contacts with consultants whose companies may be directly concerned 
with the outcome to be included in the record and in the file 80 that 
representatives of competing companies might have an opportunity 
to know what is going on ? : 

Mr. Forp. I would like to ask our Chief Engineer to answer tha | 
question. 

Mr. Frynr. <All right. 

Mr. Arten. I am E. W. Allen, Chief Engineer. 

Mr. Congressman, there is no one answer to your question. They 
are certain areas in which there would be no objection, certainly, t) 
putting this information in the file, particularly when you have q | 
rulemaking in process and you contact people in order to get informe. 
tion which would be helpful in this particular rulemaking. 

We do, however, in order to inform ourselves on many phases of 
the techniques, obtain information from various manufacturers, where 
the information may be competitive in nature, which we treat as 
privileged, those portions of the information which are competitive, 

However, I personally do not feel that this is any disadvantage, 
because the rules which we write are broad enough so that there will 
be an opportunity for people having different specific techniques to 
comply with our rules. It does help us in the overall general assess. 
ment of technical information to be able to have access not only to 
printed information and public information, but to find out what js 
happening in the laboratory which is not available to competitors 

Mr. Fiynt. But would there be any objection from your standpoint | 
as Chief Engineer to having the records reflect any additional outside | 
conferences which might be held without your knowledge by some of 
your subordinates, for example? 

Mr. Auten. When we have one of my subordinates going to a labora. 
tory or to a manufacturer to obtain information, he invariably will | 
prepare a memorandum for our files. So the information does be- | 
come available to the Commission and to me. Whether or not this | 
information should be made in the public record, I think, should 
depend on how deeply it goes into competitive information. 

Mr. Fiynt. That brings me to this: Are you willing to state cate 
gorically that every outside contact between any subordinate of yours 
and any manufacturer is included in the record or are there some | 
which are secretly conducted ? 

Mr. Auten. They are not included in the public record, not every 
contact. 

Mr. Frynr. That was not my question. 

Are you willing to state categorically that no subordinate of your 
and no associate of yours on ad hoc committees, conduct conferences | 


Use jt 


and consultations with manufacturers in which no record is made! | 


Mr. Atten. No. I would say that there are times when an orl 
report is made to me, and a general report of the conversation between 
my subordinates and manufacturers. 


Mr. Friynt. Then would there be any objection on your part to} 


having those included in the record? 
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Mr. Aten. There would be no objection to including in the record 
any of those which do not include competitive manufacturing infor- 
nation Which, to my thinking, is usually below the details which we 
have in our rules. wei 1K Ae 

Mr. Fuynt. May I say that the reason I am going into this is that 
it is the feeling, I think the unanimous feeling, of the committee that 
hat we want to do is to express the sentiment of the committee, 
and the sense of the committee, if you will, that it is our desire that 
shen the decisions are made, be they decisions in rulemaking or in 
adjudicatory cases, that they be based on what has transpired and 
that what has transpired be reflected in the record. 

We would dislike to assume that there would be any cases when 
decisions, minor or major, would be made based upon secret confer- 
ences and secret consultations. e 

Isay that not in the least bit critical, but I say it because I feel that 
it is the objective to which both the Commission and the committee 
should strive. ‘That should be the objective to which we should strive. 

Mr. AuteN. From the engineering standpoint, there would be no 
objection to putting into the record any information which was not 
competitive or classified. 

Mr. Fiynr. Very briefly-—— 

Mr. Forp. Commissioner Hyde has a thought that he thinks would 
be helpful to the committee on that subject, and I would like to ask 
him to express it. 

Mr. Hype. Congressman Flynt, as you know, in any instance where 
the Commission makes a decision in rulemaking, having to do with 
engineering standards or any other matter, we must give our reasons 
in writing. This is required by the Administrative Procedure Act. 
This is a very fine safeguard against arbitrary action against decision 
on unknown considerations. 

I should like also to mention that equipment is not directly a matter 
of concern to us. When we adopt rules, as for instance establishing 
standards for a service such as television, they are not stated in speci- 
fications of equipment to be used; rather, they are stated in signal 
specifications. 

In most instances, as explained by Mr. Allen, the result can be ac- 
complished by many approaches. There will be considerable varia- 
tion in equipment used for receiving purposes. But in the interest of 
uniformity we will have what are called signal specifications. 

When there are real and serious differences, our practice usually 
would be to hold a hearing. We held a hearing on television standards 
where we examined witnesses at length. When a decision was finally 
made, it was stated fully, and I will state to you now, and no excep- 
tions whatever were taken to the last one. 

There were a number of decisions prior to that which were the sub- 
ject of controversy. But in the final analysis a decision was worked 
out, the reasons were given, there were no appeals, no discontent. But 
this did not say, “We will use this manufacturer’s equipment,” or that 
one’s, but, rather, we went as far as we could to give flexibility to use 
of equipment, and restricted our findings to signal specifications. 

Mr. Fiynr. Thank you very much. 

I would like to say as one member of the committee that I realize 
that, and that I am in full accord with the position you have stated. 
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I certainly approve, as a member of the committee, of the action which 
you have outlined there. 

I certainly do want to say this, however: that while the commit, | 
wants the Commission to have access to all available information, | | 
feel the committee also wants to know the sources of all information 





that would be readily available to anybody who would take the time | IND! 


to search the files and the records of any particular proceeding to find 
out what has taken place. 

While we certainly want the Commission to have access to the beg 
available information from all sources, we feel that in the public jp. | 
terest all sources of information should be laid on the record so that 
there would be no opportunity for a considerable amount of inforny. 
tion to be received from sources which, for any reason, the Commis. 
sioners themselves or the members of the staff would be unwilling e 
hesitant to divulge. 

Mr. Chairman, that, of course, sounds the signal for the close of this 
session, the ringing of the bells. I did have other questions which | 
did want to get into. 


The CuHairman. Will it be convenient for you to return on Friday | 


morning ? 
Mr. Forp. Yes, sir. 

I think the Commission would be pleased to appear on Friday 
morning. : 
The Cuarrman. I will give you tomorrow to return to your job. 

Mr. Forp. We have an oral argument set for tomorrow. We ap. 
preciate the opportunity to wait until Friday morning. 

The CuHarrMAN. The committee has an executive session tomorroy 
morning anyway. 

The committee will be in recess until 10 o’clock tomorrow morning, 

(Whereupon, at 12:07 p.m., the committee recessed, to reconvene in 
executive session at 10 a.m., Thursday, March 17, 1960.) 
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FRIDAY, MARCH 18, 1960 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon, Oren Harris (chairman) presiding. 

The CHarrMAN. The committee will come to order. 

Before proceeding with the Commission, we have the Honorable 
William Proxmire, U.S. Senator from Wisconsin, who has a statement 
that he would like to make for the record. 

Senator, we are glad to have you with us, and to have your state- 
ment, and welcome you this morning to the committee. 


STATEMENT OF HON. WILLIAM PROXMIRE, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Proxmire. Mr. Chairman, I very much appreciate this 
opportunity to appear before you and your committee, which has al- 


| rady done such an outstanding job of alerting the Nation to the 
| grious problems of ethical conduct in this country. 


I particularly commend you, Mr. Chairman, for your authorship 
of the pending bill. I feel very strongly that this kind of legislation 


' can help immensely not only in insuring more ethical and honest 


conduct in government but in setting a national tone of morality 
which I think is probably more urgently needed in America today 
than anything else. 

It is unnecessary to call to the attention of this committee the scan- 
dals so ably revealed by you in the television industry. Unfortunate- 
ly, this is not an isolated example of moral weakness in America. 

Religious leaders of all faiths have deplored the lowering of our 
moral standards as a nation. One of the leading New York clergy- 
men indicted our ethical looseness recently when he said, “Integrity is 
our deepest lack today.” 

FBI Director J. Edgar Hoover, probably the outstanding expert 
m criminal behavior in our country, recently said: 

Our present society has substituted indulgence for discipline, pleasure for 
duty, and money for morals. 

An Army report on Korea has disclosed a different picture than 
the gallant American tradition of high morale and bravery among our 
prisoners of war that had gone back to the Revolution. In the past, 
American captives refused to collaborate and they refused to die. 

In Korea nearly one of three collaborated with the enemy. For the 
frst time in American history not one American prisoner escaped. 


101 








102 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Thirty-eight percent of our men died in captivity, the highest rate jy 
all history. Communist cruelties killed some, but an enfeebled wij] to 
resist and even a weakened will to live killed others. 


. ° ry oe! . £ eee . ™ . 
During the same period 221 Turkish soldiers were taken Prisoner | 


in Korea by the same Communist foe. Half were injured when Ca 
tured. Notonedied. Not one collaborated. a 

There have been many eloquent speeches in and out of Congress 
lately about the need for American strength and the need for Amer. 
ican economic, educational, and military power. The basic need | 
believe is for American moral strength. The strength of our Armed 
Forces, our economy, our educational system depend fundamentally 
on the strength of character of the American people in meeting the 
Russian challenge. Professor Toynbee, in his outstanding historical 
study, showed very clearly how the vast majority of great civilizy. 
tions have been destroyed, not as a result of external aggression, by 
as a consequence of domestic corruption. 

Over 100 years ago, one of the most perceptive observers this Nation 
has ever had, the celebrated young Frenchman Alexis de Toqueyville, 
wrote: 

America is great because she is good and, if America ever ceases to be good 
America will cease to be great. 

Your bill, Mr. Chairman, is one of the very few attempts to do some. 
thing about this situation, and it is a proposal of the first importance 
because it recognizes that, as Aristotle wrote: 

Virtue and goodness in the state are not a matter of chance but the result of 
knowledge and purpose. A state can be virtuous only when the citizens who 
have a share in the government are virtuous. 

So I enthusiastically support this bill, Mr. Chairman. I have asked 
to testify, however, because I have recent and vivid experience with the 
application of your bill in two ways. Just last week the head of the 


Portland office of the Commodity Stabilization Office of the Depart- | 
ment of Agriculture testified before a Senate Agriculture Subcommit- | 


tee of which Iam a member. He conceded that he had made a profit 
of many thousand dollars through an interest-free investment he had 
made—but concealed—in a warehouse company which had business 
with the office which he headed. Representatives of the personnel 
office of the Department of Agriculture testified that this man had 
available to him various pamphlets and regulations forbidding this 
conduct. The Commodity Stabilization Office Chief conceded this, but 
said that he had in many years with the Department never—until he 
disposed of his holdings—had a direct verbal or written communication 
from the Department informing him that in view of his position with 
the Department, his investment was illegal. 

I studied the language of the bill and the bill is very well drafted 
I am simply suggesting here that some precise directive to the head 
of each agency to be sure that all members of the agency and em- 
ployees are familiar with the Code of Ethics, know it, and there is 
some communication in writing to the effect that they do know it. 

I cite this example, Mr. Chairman, because if this excellent bill is 
to have the kind of deterrent force it should have, it should provide 
that the head of every agency affected shall have the duty to estab- 
lish systematic procedures to insure that all members or employees 





of th 
exact 
that 

respe 
of cO 
whos 
beha’ 


prov 
pital 
sect 
jmpr 
emple 


who } 
in €0! 


has 
Exp 
of tl 
of tl 


N 


pal 


one 





of 
rho 


ed 
the 
he 
rte 
it- 
fit 
ad 
aS 
iel 


ad | 


ils 
ut 
he 


th 


°F & & 


18 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 103 


of the agency are fully cognizant of the provisions of this law and 
gsactly What it means in terms of their own behavior. I am positive 
that ignorance of what the rules and regulations are is at least as 
rsponsible for the misconduct of employees as moral failure. And, 
of course, the real tragedy is the destruction that comes to persons 
hose carelessness or ignorance has innocently led them into illegal 
pehavior and perhaps destroyed them and their careers. — 

My second concern, Mr. Chairman, is with the implications of the 

rovisions in the bill dealing with the acceptance of unusual hos- 

itality. These provisions apply to each of the six regulatory agencies. 

In title II—A, which pertains to the Civil Aeronautics Board, 
gction 223(b) (2) specifies that the Congress recognizes that it is 
improper for any employee of the Board to, and I quote: 

Accept or solicit any money, gift, favor, unusual hospitality, loan, service, 
employment, or thing of value from any person, or representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Board and 
in connection with which the member or employee has any duty to perform. 

This is very similar to a section of the judicial code of ethics that 
has been in force for some years for the Civil Aeronautics Board. 
Experience under the CAB code suggests to me how the provisions 
of this bill might be improved. Here is the way the parallel section 
of the CAB code reads: 

Unusual hospitality—It is particularly improper that persons interested in 
the business of the Board should provide unusual hospitality to the Board or its 
staff; nor should such hospitality be accepted. 

Now, Mr. Chairman, the weakness of the CAB code is that “unusual 
hospitality” has been interpreted by the CAB to exempt, for example, 
a trip by the Chairman of the CAB and another member of the Board 
to Pinehurst, N.C., in a chartered pullman car for 214 days at the 
expense of two airlines which had business pending before the CAB 
atthe time. The host airline executive called the group the golfing, 
drinking, and inside-straight society. At the Pinehurst meeting, the 
business of the Board was discussed in great detail. The two air- 
lines, Overseas National and Flying Tiger, were interested in working 
out a more profitable arrangement with the Military Air Transport 
Service, and wanted to use the good offices of the CAB Chairman to 
accomplish this. As the then vice president of Flying Tigers, Mr. 
L.C. Burwell, later wrote me: 


We got far more accomplished in 24% days than we had in the past 2% years. 


The only public report on this meeting appeared in Sports Illus- 
trated in a picture of the participants entitled “High-Flying Golfers.” 

Was this a violation of the “unusual hospitality” provisions of the 
CAB code? Mr. Chairman, it seems perfectly obvious to me that it 
is almost. a classic violation of the code. It would be hard to hy- 
thesize a more perfect violation. A chartered pullman trip to 
nehurst for a weekend of this kind would certainly be regarded 
as unusual hospitality by this Senator. Public business was dis- 
cussed. The recent Senate testimony of the head of the CAB who took 
part in the trip confesses this as follows: 

As to the trip to Pinehurst, this was a weekend golfing trip as a guest of 


L. ©. Burwell, vice president of Flying Tiger, who resided in Pinehurst, and 
one of its principal competitors, Overseas National Airways. Also present was 
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Mr. Juan Trippe, president of Pan American, another principal Competit 
particularly in the business of transporting passengers and cargo by conten 
with the Military Air Transport Service and other defense establishment. 
When the invitation was tendered by Mr. Burwell, I was advised that represents 
tives of these competitive airlines would be present, and also representatin, 
of the Military Air Transport Service, including General Wilson, deputy — 
mander. One of the reasons the trip was organized, as explained to me - 
to afford an opportunity for a congenial get-together with representatives ‘ 
the defense establishments concerned and some of the airlines principally ‘ie 
cerned with the MATS civil airlines problem. The carriers and the Boant 
were trying to get a larger allocation of military airlift for all eligible Com 
mercial air carriers. This is an objective which, while it lies completely OUtside 
the quasi-judicial responsibilities of the Board, does rest well within our respon. 
sibility under the Federal Aviation Act to foster and encourage civil anq COM: 
mercial aviation. I have participated in at least 10 or 15 conferences with de. 
fense officials and others over the past 4 years for this same purpose (one just 
last week) and I have testified before committees of Congress as to our efforts th 
this direction, Congressional committees have repeatedly endorsed the Boar, 
objectives and successful efforts to get more commercial airlift business from the 
Department of Defense and the Military Air Transport Service. 


The letter from Mr. Burwell, who was vice president of Flying 
Tiger at the time of this trip and is now an official of Overseas Ng. 
tional, also confirms this. He wrote: 


The Flying Tiger Line, at that time, operated a business amounting to aboy 
$6 million a season in transatlantic commercial charters. The two largest cop. 
petitors in this business were Pan American and, potentially, Overseas Nationa), 
However, there was one thing on which the management of these three companies 
could agree, and that was a plan to curtail the competition of MATS in moving 
routine line haul traffic that rightly should go by commercial air carrier, 

I conceived the idea of a golfing weekend and of inviting not only airline officials 
but persons in the Government who represented both sides of the argument, plus 
the Chairman of the CAB and the Federal Communications Commission, whon 
we wished to persuade to our point of view; but only with advocates for both 
sides on hand. 

We invited in addition to those that did attend, Lieutenant General Smith, 
commander of MATS (who sent his alternate, General Wilson) ; General Twi- 
ning, Chief of Air Staff; and Senator Symington. Neither of these could come, 
However, we did have Mr. Frank Pace, formerly Secretary of the Army; Mr, 
Juan Trippe, president of Pan American, and one of its directors, Mr. Mark 
McKee; Col. Harmar Denny, member of the CAB; Mr. Eugene Zuckert, formerly 
Assistant Secretary of the Air Force; and several others who are not important 
at this time. Mr. Prescott, president of the Flying Tiger Line, and I were there 
as well as Mr. George Tompkins, president of Overseas National. * * * 

I would like to add that in addition to the golf and good fellowship, we had 
serious, and I believe fruitful, discussions as to possible ways and means of allo 
cating logically and fairly certain airlift missions of MATS to the civil industry, 


When I invited Mr. Durfee, I pointed out that under the act Congress had charged | 
him with the responsibility of fostering the growth of civil aviation and here | 


was a good chance for him “to strike a blow for freedom.” 


The meeting was productive of profit for the airlines, as Mr. Bur 
> 
well wrote: 


We got far more accomplished in 21% days than we had in the past 2% years, 








i 
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or would have gotten in the next 214 years through uncoordinated random efforts. 


The CAB, MATS, and the airlines, I believe, saw each others positions clearly 
and without prejudice. I think much good has come out of the meeting. 

Mr. Durfee was there in his official capacity and useful to the airlines 
in his official capacity. 

As Mr. Burwell said: 

The Flying Tiger Line, at that time, operated a business amounting to about 


$6 million a season in transatlantic charters. The two largest competitors in this 
business were Pan American and, potentially, Overseas National. However, 
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there Was one thing on which the management of these three companies could 
and that was a plan to curtail the competition of MATS in moving routine 
jge haul traffic that rightly should go by commerical air carrier. 

I conceived the idea of a golfing weekend and of inviting not only airline 
oficials, put persons in the Government who represented both sides of the argu- 
pent, plus the Chairman of the CAB and the Federal Communication Commis- 
gon, Whom we wished to persuade to our point of view, but only with advocates 
for both sides on hand. A; 

t would like to add that in addition to the golf and good fellowship, we had 
rious, and I believe fruitful, discussions as to possible ways and means of 
locating logically and fairly certain aircraft missions of MATS to the civil 
industry. When I invited Mr. Durfee, I pointed out that under the act Congress 
iad charged him with the responsibility of fostering the growth of civil aviation 
nd here was a good chance for him to “strike a blow for freedom.” 

Mr. Durfee admitted that 

Qne of the reasons the trip was organized, as explained to me, was to afford 
an opportunity for a congenial get-together with representatives of the defense 
astablishments concerned and some of the airlines principally concerned with 
the MATS civil airlines problem. The carriers and the Board were trying to get 
larger allocation of military airlift for all eligible commercial air carriers. 
This is an objective which, while it lies completedly outside the quasi-judicial 
responsibilities of the Board, does rest well within our responsibility under the 
federal Aviation Act to foster and encourage civil and commercial aviation. 

The airlines paid the bill in full, provided the hospitality for the 
Chairman of the Civil Aeronautics Board. 

Iquote from Mr. Burwell’s letter: 

In order to avoid any appearance of impropriety, I asked Mr. Tompkins 
(George Tompkins, president of Overseas National) if he wished to share the 
cost and be cohost, which he agreed to do. 

As many of the guests as I could accommodate stayed at my house. All of 
the guests were from time to time entertained at my house. This was entirely 
at my personal expense. Those who were accommodated at the Carolina Hotel 
had their bills paid by the two airlines. The transportation was by rail, and 
this was paid by the two airlines, using a chartered pullman car. * * * The 
costs were borne jointly on a 50-50 basis. 

Now, answering your questions specifically : 

1. Mr. Durfee was present. 

2. The two airlines bore the costs jointly and the approximate figure per 


person was $85. 

I would like to ask any member of this committee what possible 
ingredient is missing to make this a prima facie violation of the code 
of ethics. 

And yet, Mr. Chairman, the CAB Chairman denied that it was. 

And the Judiciary Committee of the U.S. Senate has just con- 
firmed his view in a committee report that approves the Chairman of 
the CAB—who took part in this outing—for promotion to a lifetime 
job at $25,500 as a Court of Claims judge. 

If the Congress is going to mean business in an ethical code, the 
code should be specifically worded so as to prevent a recurrence of 
the kind of misconduct indulged in by not only Durfee, but by John 
Doerfer, who was forced recently to resign as FCC Chairman. 

The bill as now drafted would prevent neither. Under the bill— 
which prohibits the acceptance of “unusual hospitality” and I quote: 
“from any person, or representative of any person, who has a peculiar 
interest in any proceeding or matter before the Board”—Mr., Doerfer 
would have been perfectly within the code of ethics to accept the 6- 
days-on-a-yacht hospitality of George Storer, wealthy owner of a 
chain of TV and radio stations. He could have done so because at the 
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time Storer had no cases pending before the FCC. This loophole can 
be closed—and I feel very strongly that it should be closed—by py, 
scribing entertainment by persons who recently had or might be gy. 
pected in the future to have cases pending before the agency, 

Similarly, the conduct of Mr. Durfee in accepting a 21-day junket 
to Pinehurst, N.C., plus two lavish inaugural flights, one ‘a 4-day 
flight to Mexico City, the other a junket to Rome, Italy (the latte 
with his wife enjoying the hospitality along with him)—all paid fy 
by airlines with many cases pending before the Durfee-headed CAR 
escapes the restriction of this code because the Senate Judiciary Cop. 
mittee has already said in a report on Durfee’s nomination to th 
Court of Claims that this hospitality is not regarded as “unusual,” 

This loophole can—and again I feel very strongly that. it should— 
be closed by eliminating the word “unusual” from the language of 
the pending bill. 

Our sagging American moral tone urgently needs a vigorous we. 
mean-business ethics law like we have in Wisconsin. The Wiscongip 
statute makes it a crime for a lobbyist to give a legislator, or any 
employee of the State government, so much as a martini or a cigar, 
This law may seem drastic to some, but the fact is that in Wisconsin 
it works. 

I might say that this law was on the books for some time providing 
for full disclosure. It was as a result of the disclosures that were 
revealed under this law that we were able to pass the statute just 9 
years ago that flatly prohibited gifts of any kind or hospitality of 
any kind. It has been on the statutes for more than 2 years, and 
newspapermen, legislators, and lobbyists alike agree that the law has 
been thoroughly enforced and there is no such thing as entertainment 
or favors of any kind being extended to members of our State 
legislature. 

I believe sincerely that we in Congress have a special responsibility 
to set the highest example of ethical conduct for the Nation. To this 
end, I feel that Congress should be similarly guided by a code of 
ethics and I hope that during this session we will pass a bill which 
spells out a definite and explicit code of ethical conduct for Members 
of the Congress. 

The ancient Chinese sage, Confucius, was asked by one of his dis¢i- 
ples: “Master, who is the higher man?” Confucius answered: “The 
higher man is he who first carries out himself what he demands of 
others, and then demands of others only when he does himself.” This, 
to me, is the heart of ethics. 

Mr. Chairman, I would like to conclude my remarks by saying that 
I vigorously support your excellent bill. At the same time, I believe 
that it should be strengthened in certain areas to prevent the kind of 
misconduct of which Mr. Durfee and Mr. Doerfer are guilty. With- 
out a prohibition against this notorious misconduct, any ethical code 
might be regarded by the cynical as a namby-pamby, fool-the-public- 
in-an-election-year waste of time. 

The Cuarrman. Does that conclude your statement, Senator? 

Senator Proxmire. Yes; it does, Mr. Chairman. 

The Cuatrman. Thank you very much for your statement to the 
committee with reference to this all-important problem. I think the 
record of the committee and the work that we have tried to undertake 
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inthe last 214 years has proven that there should be some approach 
iothis problem in a way that would bring about the highest standard 
of practice in connection with these administrative agencies and all 
sho are interested in matters before them. I appreciate having your 
spport for some program to be worked out. 

We just started hearings this week. We expect them to go on for 
gme time during which all interested parties who desire to be heard 
will be given an opportunity. First we appeared not to have very 
many, but in the last few days it has run up to about a hundred. So 
ye will probably be here some time. 

Mr. Mack, do you have any questions ? 

Mr. Mack. I want to commend the Senator on taking time to testify 
before this committee on this very important subject. Several of us 
have felt that anyone who can’t determine between right and wrong 
has no business serving in these responsible areas of government. You 
have indicated that this is a trend which has taken place in the last 
few years. Do you think that the appointments in the various com- 
missions have been responsible for, shall we say, what is interpreted 
to be improper conduct in some instances, or do you think it is because 
we do not have a well defined law concerning ethics in government ? 

Senator Proxmtre. Mr. Mack, | think it may well be that the ap- 
pointments may have something to do with it. I would prefer, how- 
ever, to concentrate on what we can do about it. I feel that there are 
everal things we can do. I think this effort here would be extremely 
helpful in letting people know exactly what the code is, what they 
can do and what is conduct that is improper. The conscience may be 
with all of us, but it is a lot better if it is an educated and informed 
conscience. Providing this kind of understanding of what can be 
done, and what can’t be done would be very helpful. I have great 
sympathy for these people who are given the support for promoting 
an industry and for regulating an industry. These two missions are 
frequently contradictory and conflicting. I think that if we can sep- 
arate the functions so that different people have the promotion and 
the regulation responsibility that we can solve part of our problem. 
My own experience in Wisconsin is that you can have very vigorous 
promotion by people who under no circumstances accept any favor 
or any hospitality or any kind of social association. They can still 
fight hard for the industry that they want to promote, but do it with- 
out the kind of thing to which I have objected in my statement. 

Mr. Mack. Do you think if the law had been very clear on this sub- 
ject that we could have avoided these two instances that you have 
called to our attention ? 

Senator Proxmire. Let me just put it this way. Both of these 

ntlemen had come from Wisconsin. Both of these gentlemen had 

n on the public service commission in Wisconsin. Both of these 
gentlemen had been chairmen of the public service commission in 
Wisconsin. We have an alert press in Wisconsin, particularly in the 
State capital, and very aggressive and militant, and they do every- 
thing they can to expose any wrongdoing. We also have fine Mil- 
waukee newspapers that cover the capital thoroughly. 

The conduct of these men as far as I know was good in Wisconsin. 
There was no relationship with the public utilities they regulated. 
They did not accept cocktail party invitations. I am sure the oppor- 
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tunity might have been there. The utilities knew and the commis. 
sioners knew this was against the law, and improper, and if ¢ 
did this retribution would follow quickly and they behaved then, 
selves. This is about as clear an example how the law can work dic 
regarding the attitudes of all of us who are fallible as human beings 
to influence a higher level of ethical conduct. 

Mr. Mack. This is the question I was really asking. I want tO see 
if I understand you correctly. Then it was not a case of W: ashington 
being the dow nfall of your ‘colleagues. It was a case of the Change 
of circumstances in the law concerning the ethics in their positions of 
responsibility here as compared with Wisconsin. Is that a correct 
statement ¢ 

Senator Proxmire. I think that is correct; yes, sir. 

Mr. Mack. Then I wanted to ask only one other question. Yoy 
have recommended that we strike out unusual in “unusual hospital. 
ity.” That would conform with the Wisconsin law so that it would 
eliminate any hospitality being extended. 

Senator Proxmire. Yes, sir. That would be my understanding, 

Mr. Mack. I have no further questions. 

The CHarrman. Mr. Derounian. 

Mr. DerountAn. Senator, 1 very much appreciate the Sanne you 
want to achieve according to your remarks this morning. I am glad 
that we have one simon-pure State in the Union where no member of 
the legislature ever gets a free drink or cigar from any lobbyist, | 
am just wondering whether you think that should apply everywhere 
in the United States, whether in Federal or State Government. 

Senator Proxmire. I don’t mean to say that we are simon pur 
and we are all pure as the driven snow. I suppose there are some 
violations but I think they are very, very few. When the violations 
occur, an alert press, as I say, and alert enforcement agencies call 
them to attention so they are very much restricted, and they are the 
rare, rare exception. I think it would be a very desirable thing in 
this country if this kind of law could be adopted by our States, cities 
and our Federal Government. 

Mr. DerountAn. Do you smoke ? 

Senator Proxmire. I don’t, but I don’t disapprove of it. 

Mr. Derountan. Do you take a drink? 

Senator Proxmrre. I have; yes, sir, occasionally. 

Mr. Drrountan. Have you ever had a free drink at one of the 
annual American Legion dinners here in Washington ? 

Senator Proxmtre. No; I have not. 

Mr. Derountan. You don’t go to them ? 

Senator Proxmire. I don’t go to the dinners. I don’t accept hos- 
pitality to the dinners. I go to the meeting beforehand, and I visit 
with my friends from the American Legion. 

Mr. DrrountAn. You have never yourself accepted even the slight- 
est bit of hospitality from anyone who may have had an “ax to grind” 
in legislative matters ? 

Senator Proxmire. What I have done, and IT have always insisted 
on it, when it has been necessary for me to go, even though it has been 
embarrassing sometimes, I have on my way. 

If you will permit me, sir, I admit that this conduct on my part 
should not be an example. I don’t think it is perhaps necessary. 
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just happen to prefer to operate this way. But I think that the con- 
duct of a Congressman is quite different than the conduct of somebody 
in a regulatory agency who has a specific problem of regulation. 

Mr. DerountAn. We are looking for independence of these agencies, 
are we not ¢ 

Senator Proxmire. Yes, sir. 

Mr. Derountan. What would be more consistent on independence 
than to say that nobody communicates with the commissioners at any 
time, not even Members of Congress? Why don’t we just isolate them 
and make it a consistent ‘ ‘independenc ee”? 

Senator ProxmirE. Because, No. 1, I don’t think that is necessary. 
No. 2, I don’t think it is desirable. We don’t isolate our public service 
commission. We don’t isolate our legislators and Governor in Wiscon- 
sin. They visit constantly with these people. A lobbyist can be of 
immense help in providing practical understanding of the impact of 
legislation on their industry. There should be this constant inter- 
change and discussion. It would be _ very bad in my judgment 
if they were isolated and cloistered. I don’t think the association has 
to be under circumstances which in any sense, psychologically sub- 
consciously in any way obligated the regulators to the regulated in- 
dustries who are entert: ining them. 

Mr. Derountan. Why don’t you think that striking the word 
“unusual” should apply to Members of Congress, too? Do you think 
Members of Congress should be allowed to ac ept unusual hospitality ? 

Senator Proxmire. I would favor a change in the law that would 
prevent lobbyists entertaining or providing for Members of Con- 
gress. Iw ould favor that. 

Mr. Derounran. What do you think about having outside income 
for a Member of Congress? Do you think that is proper? 

Senator Proxmire. I think it is improper if the outside income 
directly interferes with the particular responsibility of the Congress- 
man. 

Mr. Deroun1An. How about if it indirectly might interfere ? 

Senator Proxmire. I accept the implicit modification if it inter- 
feres. 

Mr. DerountAn. I am not pointing you out specifically but you are 
in the printing business. You are president of Artcraft Printing. 
Your biography says that. 

Senator Proxmirr. That biography is wrong. I sold out my in- 
terest in it as soon as I was appointed to the ‘Post Office and Civil 
Service Committee in the Senate. 

Mr. DrrountAn. Sometimes one of the employees in a printing 
company might take an order from your State of Wisconsin, from 
a dairy cooperative or a lumber man’s association for printing. These 
organizations are all interested in legislation on which you vote. 
Certainly you are not going to vote against the dairy interests in 
the State. So you would vote for the dairy people. Your hypo- 
thetical company got an order from the dairy people. 

Senator Proxmire. This is ex xactly why I sold out my interest. 

Mr. Drrountan. Projecting your theory that order in itself would 
indicate you were influenced on your vote. So this is a very tough 
thing to legislate. That is what I am trying to bring out. If you 
have a dishonest appointee or Member of Congress, no matter how 
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much legislation you write, he will be dishonest. The basic ingredien 
is to have people who have integrity and whose judgment you tryg 
You are not going to change human nature by legislation. It ig no 
as simple as to say “past a law” and because he can’t get a cigar op 
martini, he will be independent forever. 

Senator Proxmire. I would like to say in answer to that that ] 
think our States can serve as examples. We have 50 States, all of 
which have different standards and different laws. I am not saying 
Wisconsin is best in all respects. But they have shown how this jg 
workable practice and how it does not interfere with the promotion 
of industry or the interests of economic groups while it does prevent 
the kind of practice which we know in some States has been very bad 
and perhaps in the Federal Government at times has been very bad, 

Mr. Derounian. I think you might find out that these trips you 
spoke about of Mr. Durfee—I don’t know whether the exact trips hayp 
been taken by others—have been taken by Members of the House and 
some of your colleagues in the Senate. I think the chairman of the 
Judiciary Committee, in front of whom you appeared, asked whether 
if he had taken a similar trip. You would have thought he was dis. 
honest or “bought” ? 

Senator Proxmire. Senator Eastland said explicitly he had not 
taken such a trip himself. 

Mr. Derountan. If someone had taken it in the Senate, would you 
say that his independent judgment had been impaired materially? 

Senator Proxmire. I think you have to judge these things in a par- 
ticular instance. Here is a case where you have a commissioner whose 
explicit job is to regulate an industry or a commissioner whose ex- 
plicit job is to regulate a television firm. If he goes with these people 
and accepts their hospitality, I think it is quite different than saying 
that a Congressman can’t take any trips under any circumstances 
with anybody. I think you just have to apply a rule of reason anda 
practical rule and operate on that basis. I think you can do this, I 
think you can draft a statute which will provide that a Congressman 
can accept hospitality from people who obviously have no interest 
in the kind of power and influence that the Congressman may have. 

Mr. Derountian. Senator, about 3 weeks ago 10 members of this 
committee went to Kansas City, Mo., with TWA, to take a look at 
their maintenance plant which is probably considered one of the out- 
standing ones in the world. We flew in a training jet. It cost TWA 
money, I am sure. They invited us to dinner. They gave us a cigar 
on the plane, as I recall it. Do you think that this committee’s use- 
fulness has been impaired insofar as its judgment goes on aviation 
because we received hospitality from an aviation company ? 

Senator Proxmire. I beg your pardon. This last part of your ques: 
tion disconcerted me a little bit. I thought you said TVA was the 
host. 

Mr. Drrountan. No, TWA. I am against TVA because it takes 
industry away from New York. 

Senator Proxmire. TWA, Trans World Airlines, 

Mr. Drrountan. TWA was the company that took us. I am just 
asking you whether you think that the independent jadgment of this 
committee on aviation matters has been impaired because we went 
there partly at TWA’s expense in a training jet, a new jet, which 











eae - fst 





lent 
ust, 
hot 
or 


tI 


ng 
1s 
lon 
ent 
ad, 
ad, 
on 
Ve 
nd 
he 


ler 
ot 
ou 


- 


X- 
le 


— Ser Gs Cv 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 111 


sibject matter we have jurisdiction over regarding sufety in the air. 
We have the public interest to care for. I don’t know how else you 
are going to become knowledgeable on the subject unless you get there 
byplane. See 

My question is do you think in view of what you said should not 
he done—no martini, no cigar—that the committeee violated your 
moral code. 

Senator Proxmire. I would say two things. I would say, No. 1, 
Jam sure no member of this committee was influenced by that. I 
would say, No. 2, that should be prohibited. 

Mr. Mack. Will the gentleman yield to me? 

The CHAIRMAN. Let us rot let. the record get completely out. of 
line. I don’t want to get our committee or the Civil Aeronautics 
Board or the airline into difficulty. The committee paid for our 
transportation out there in the regular commercial fare. I think 
the gentleman intended to make that clear. 

Senator Proxmrre. ‘Then may I modify my remark by saying this 
is perfectly proper and very sensible and desirable. The Congress 
ays for this. ‘The Congress makes this investigation. I think this 
is in the interest of airline safety. I don’t know how you judge these 
things unless you look at them. 

Mr. DerounrIAN. We got a free dinner. What I am saying is that 
you cannot be that microscopic on this subject. You have to let the 
judgment of the situation dictate what is proper and what is not 
roper, looking at the purpose of the trip, et cetera. I am just say- 
ing you can’t strike it down to a martini or a cigar being bad in and 
of itself. 

Senator Proxmire. I would like to make one final statement on that, 
and that is this was the argument we were up against for years in 
Wisconsin. It would have been very little expense or inconvenience to 
anybody if the committee had also paid for the dinner. What differ- 
ence would it have made? It seems to me it would have been more 
proper, although I am positive no member of this committee was in- 
fluenced by the dinner. 

Mr. Derounr1IAN. Youare right. I have no further questions. 

The CatrmMan. Mr. Friedel. 

Mr. Frrepen. No questions. 

The CoarrmMan. Mr. Younger. 

Mr. Youncer. Senator, I am glad that you came over. I cer- 
tainly agree with you as to passing similar regulations for Congress 
that will apply to any of the regulatory commissions. From that I 
judge that you do feel it is possible for Members of Congress and the 
Senate to have conflicting interests. 

Senator Proxmire. Yes, sir, I do. 

Mr. Youncer. And that they should be avoided, and that they 
should be prohibited ? 

Senator Proxmrre. Yes, sir, I think they should be. 

Mr. Younaer. Now, as to honorariums that Congressmen and Sena- 
tors get for making speeches, what is your feeling on that? 

Senator Proxmie. I think whether they are Senators or Congress- 
men or other Federal employees or Cabinet members or anyone else 
that this should depend on whether or not it is an agency or interest 
group that may have business which can be benefited by the action 
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of Congress or by an action, I should say, of the particular Congres, 
man who is going. 1 

Mr. Youncer. For instance, if a Senator made a speech before the 
National Manufacturers Association and was paid for that. speech 
$500 or $1,000, would you say that was wrong or right? 

Senator Proxmire. I think that the National Manufacturers Aggp. 
ciation, this is a very tough one to judge, I would say it is probab] 
all right. On the other hand, if he were to appear before some king 
of machine tool organization group that had legislation pending at 
the time before a committee of which he was a member, and received 
an honorarium for that, I would say it would not be. I agree thig 
is a very difficult thing to determine. The National Manufacturer 
Association has general legislative objectives, but beacuse they am 
general and because they are generalized, I think that the danger 
would be very small in this kind of case. 

Mr. Younecer. Is there any organization that probably has more cop. 
cern over legislation before the Congress than either the U.S. Cham. 
ber of Commerce or the National Manufacturers Association ¢ 

Senator Proxmire. They have great interest in legislation pending 
before the Congress. 

Mr. Younger. According to your theory, they do have concem 
about legislation, and if a Member of Congress or a Senator appeared 
before their national meeting and was paid $500 or $1,000 or $1,500 
or maybe $2,000 for a half hour speech, wouldn’t that be wrong! 
Shouldn’t we pass legislation against that ? 

Senator Proxmire. I think that because of the generalized nature of 
the interest that the National Manufacturers Association has, and 
the Chamber of Commerce has, that it probably would not be wrong, 
I suggest any legislation on it should be a matter of disclosure. In 
other words, letting the public know and letting the voters judge, 

Mr. Youncer. How about labor unions? 

Senator Proxmire. I think the same kind of rule would apply, 
although I think labor unions’ interest is more specific than the 
National Association of Manufacturers. I have not accepted fees 
from labor unions or NAM, and I won’t. 

Mr. Youncer. How about NEA? 

Senator Proxmire. I think the same kind of rule would apply. 

Mr. Youncer. Wouldn’t it be possible for any of these organiza- 
tions, if they wanted to make a large contribution to a Senator's or 
Congressman’s campaign, they could put him on their speaking list 
and give him $1,000 or $1,500 as an honorarium for making a talk. 
Isn’t that one fine way of covering up the campaign expense ? 

Senator Proxmire. Yes, 1 presume that might be done. 

Mr. Youncer. Don’t you think that it is being done? 

Senator Proxmire. 1 have no direct knowledge that it has been 
done. It has never been done for me. 

Mr. Younger. It has not been done with me, either, because I 
probably am not a good speaker. But that does not mean that I 
don’t know that it is going on. Just because I am not one of them 
does not prohibit me from having knowledge that it goes on. I think 
you have knowledge of your colleagues drawing fees. As a matter 
of fact, they have openly admitted it. You are aware of that, are 
you not ? 
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Senator Proxmire. I say I have no direct knowledge. I have not 
gen it. They have not told me. I know of nobody ‘who has gotten 
a fee from NAM or the oe of commerce. They may have got- 
ten it. I don’t know. I doubt very much if NAM would pay a | fee 
{oa Senator or a Congressman. 

Mr. YOUNGER. Perhaps \ you don’t associate with them ? 

Senator Proxmire. Yes. 

Mr. Youncer. How about Senator Goldwater ? 

Senator Proxmire. Senator Bennett is a good friend of mine. He 
isthe former head of it. I would be surprised at NAM paying a fee. 

Mr. Youncrer. Have you ever heard of Senator Morse getting a fee? 

Senator Proxmire. Yes. I think Wayne has gotten a fee ‘from a 
labor union. I don’t think he has gotten it from NAM. 

Mr. Youncer. I think that is true. My point is this. Are you 
willing to go down the line and pass a law prohibiting Senators and 
Congressmen from getting honorariums for speeches before any or- 

nization that has in any way, shape, or form as its purpose to foster 
brislation before Congress ? 

TE atr PROXMIRE. ‘I would do it in a different way. I would say, 
and I would agree with the people who proposed it in the past, that we 
should disclose : all sources of income for Members of Congress outside 
of their congressional salaries. Everybody knows that, anyway. If 
the public knows about this, then I think that any wrongdoing will be 
avoided. 

The difference between the way a Senator and Congressman oper- 
ates and the way a member of a regulatory body operates is that the 
Senator or Congressman has a self-regul: ating system. You have an 
opponent who is going, if he is alert at all—at least we have them in 
Wisconsin, and I am sure you have them in your State—who is going 
to discuss in great detail what you have done and accepted. I think if 
this information is made known to the public, it will be self-policing. 
A Senator and Congressman have to stand up and say, “You bet I 
have accepted a fee from this labor organization” and try to defend it. 
Then the public has an opportunity to pass on it. 

There is no such opportunity with a man who has the power in a 
regulatory commission. He does not go before the voters. He is ap- 
pointed for a longer period of time. I think it is quite different. 

Mr. Youncer. Now you are arguing back on the other side of the 
picture. You are saying now that you don’t want any regulations 
with regard to the elective officers. 

Senator Proxmire. Yes; I am saying we need regulations. I am 
saying we ought to have disclosure regulations. 

Mr. Youncrr. You said a while ago they should not have any out- 
sideincome. Do you mean that? 

Senator Proxmire. I say you should not have outside income that 
conflicts, where there is a conflict of interest. For example, a member 
of the Agriculture Committee probably should not have income from 
a grain elevator or investment in a grain elevator or speculate in the 
commodity market. 

Mr. Youncrr. If you carry that to its logical conclusion, you won’t 
have anybody down here with any money because how can you invest 
in stocks and comply with your thought ? 

Senator Proxmire. We will all be Democrats. 
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Mr. Youncrer. Yousay what ? 

Senator Proxmire. If we follow that, we will all be Democrats jp 
the Congress. 

Mr. Youncer. May I answer that there are more millionaires jp 
your Democratic Convention than ever attended a Republican (op. 
vention, and that you know. 

Senator Proxmire. We are proud of them. 

Mr. Youncer. Yes; that is all right. But how is a Congressma 
or Senator going to have any money, which makes him a little inde. 
pendent on his vote and not necessarily dependent on his salary, and 
he invests it in stock or has income from Bethlehem or Some sugar 
company or any kind of a company that might be affected by legisla. 
tion ; you say this is wrong. 

Senator Proxmire. I say he should not own stock that conflicts with 
his committee work or with his own particular specialized area of 
responsibility. I say this is something that you might possibly legis. 
late on. However, [ feel that the main way to legislate on this kind 
of thing is by disclosure, because you have opponents, you have ap 
electoral process by which this is going to be exposed and used against 
a man if he is influenced by it. 

Mr. Youneer. You remark about his sphere of influence. I think 
a Congressman or Senator, just because he does not serve on the 
Banking and Currency Committee, has very definite responsibilities 
in the economic field, regardless of what. committee he may serve on, 

That is all, Mr. Chairman. 

The Caatrman. Mr. Flynt ? 

Mr. Fiynr. No questions. 

The Cuarrman. Mr. Avery ? 

Mr. Avery. Thank you, Mr. Chairman. 

At this time Mr. Chairman, I would like to renew my question 
of the other day. I asked the other day when we were considering 
this legislation for a list of witnesses to be available so we could 
put them in the record and thereby know what to anticipate, Ar 
there any further witnesses presently scheduled in connection with the 
hearings ? 

The Crarrman. Yes. I wanted to have an opportunity to remind 
the committee that we have all members of the Federal Communiea- 
tions Commission back up here this morning to conclude with them. 
Then there are innumerable witnesess waiting beyond that. I hope 
I can have an opportunity to schedule a program if this and the busi- 
ness of the House will permit. 

Mr. Avery. Can the commitee members be advised as to the wit- 
nesses we anticipate? 

The Cyatrman. Just as soon as the clerk can get the witness list 
lined up. There is one witness here this morning, from California, 
that I hope we will be able to get to. It is Dr. Frank Newman. 

Mr. Avery. Thank you. On that note I have just one question to 
direct to the Senator. I am delighted to have you before our com- 
mittee, Senator, because you may have observed the recommendation 
you made to our committee this morning was identical to the position 
I took in the committee last Monday, that if we are going to writea 
code of ethics on which I have a considerable amount of reservation, 
certainly we will have to delete that word “unusual” to make it mean 
anything at all. 
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Senator, by establishing a hypothetical situation here, could you 
not agree with me the way this bill is presently written, instead of 
invoking restraint upon members of the Commission and their em- 
Joyees, actually we conceivably might be opening the gates almost 
wide open, having just the opposite effect that we might be striving to 
achieve? At the present time, it is a matter of conscience. It is a 
matter of what we describe as judicial ethics as ot what a Commission 
member might or might not do or accept. I am not a lawyer, but I 
am advised that the words “judicial code of ethics” has a very definite 
connotation to members of the bar. That is a continuing responsi- 
bility under our present arrangement. I think it is fair to assume if 
ye would pass this law as written, then the violations would be spelled 
out, would they not, Senator, as they are in this bill ? From then on 
we would discard the code. We would be talking about just what is 
prohibited in the bill? 

Senator Proxmire. I don’t think that necessarily follows. I see 
your point, Mr. Avery. I feel on the basis of our experience in 
Wisconsin you don’t have to spell out everything. Your argument 
is that only the conduct which is explicitly proscribed will be pre- 
vented and any other unethical conduct which may not occur to the 
legislator and which therefore by omission seems to be permitted, can 
be freely indulged in. Our experience is that this is not what hap- 
pens. Our experience is that this raises the ethical conduct all along 
the line. 

Mr. Avery. It is not somuch a matter of conduct as it is timing. If 
you have a copy of the bill, on page 4 it limits this to when any 
proceeding is before the Commission. We discussed proceeding the 
other day. It includes both adjudication and rulemaking. The 
Chairman testified the other day the renewal of a license is considered 
to be an adjudication when the licensee files his application for re- 
newal. So it seems to me that the day before, for instance in a 
hypothetical case under this bill, that application was filed a Com- 
missioner or an employee of the Commission would be perfectly free 
to accept hospitality in any degree that he might have it offered to 
him. 

Senator Proxmrre. I think you raise an excellent point and I tried 
tomeet the point in my statement by citing the experience of the FCC 
Chairman. In this case, the information in the newspaper was that 
Mr. Doerfer did not have anything pending before FCC. Therefore, 
he could be entertained all he wanted. I think it should be modified 
so that he would be proscribed from accepting entertainment if there 
is any reasonable likelihood that he may have a case pending before 
the FCC within the near future. 

Mr. Avery. There again don’t you get into a relative situation? 
He may have something pending or he might have in the near future. 
Isn’t it reasonable that any licensee always has something pending 
before the Commission ? 

Senator Proxmire. I think so. I think you could modify it by de- 
leting the word “pending.” 

Mr. Avery. Then do you agree the way the bill is written we might 
have less restriction on the matter of hospitality than we have under 
our present arrangement ? 

Senator Proxmme. No; I would not. I think if this language is 
modified somewhat, it would have far more. 
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Mr. Avery. I said as the bill is presently written. 

Senator Proxmire. I think it can be improved. Even as written, | 
would vote for this bill. 

Mr. Avery. Thank you, Senator. 

The CHatrman. Mr. Hemphill. 

Mr. Hemeniti. Thank you, Mr. Chairman. I would like to com. 
ment that I think carrying it to a dinner is carrying it to a ridiculoys 
extreme. Down in my section of the country when the people get ty 
Washington, it is a treat for them and they want you to come to dip. 
ners of the organization. There is nothing wrong in it. Nobody tries 
to bend your ear. They want their Congressman to come and shoy 
that he is a friend of a particular constituent back home. There jg 
nothing wrong with that. If your philosophy be true, you are cag. 
gating people for trying to accept hospitality of a constituent back 
home. I have four invitations now to go to dinner, to one of which 
I am going at great inconvenience. I want to be with my wife and 
family. Would you carry it that far? 

Senator Proxmire. No, my proposal would not do that at all. Yoy 
can entertain and be entertained by your constituents all you want. It 
is with registered lobbyists. The proposal is, with lobbyists who are 
registered before the Congress to lobby for a bill, that entertainment 
on their part would be proscribed. If they do lobby without being 
registered, then they are in violation of the law. 

Mr. Hempuity. These are organizations which have lobbyists on 
the Hill in each instance. They are interested in some legislation, 
They have the fellow back home interested in legislation. He thinks 
I ought to be interested in his view. I think I ought to, too. Iam, 

Senator Proxmire. I think so, too. 

Mr. Hempuii. I represent my people. I am going to the dinner 
with him because that is part of my duty. Is that wrong? 

Senator Proxmire. Not a bit. I think it may be a little awkward 
at first, but it works out fine if we just dutch treat and everybody 
picks up his own check. 

Mr. Hempuityi. We might go a little further than that. Would you 
go so far as to say that we should have a provision in the bill perhaps 
that if the wife of a Congressman or Senator, or even the President, 
received some fine trip or some fine gift that is unusual, is that to be 
reflected here ? 

Senator Proxmire. First, I would like to make it clear that I don't 
propose that this bill be amended to include Congressmen. I say we 
should have a separate bill for that. I think you can kill legislation 
very easily by amending it, and adding all kinds of things to it. I 
would not favor that at all. I think we should have a separate bill 
for Congress that should be pushed through and vigorously. I don't 
think this should be amended to do it. This is a proper bill with 
regard to the regulatory agencies, and I think that is what it should 
be. As far as the wife is concerned, she should not be included. 
There may be a little abuse, but I would not be concerned with that. 

Mr. Hempenitt. I might ask the Senator if he is called on to contact 
bureaus, agencies frequently by his constituents? I assume he is. 

Senator Proxmire. Yes. 

Mr. Hemruie. I assume if he represents his people that he makes 
the necessary contacts. Otherwise, they have no avenue of contact. 
Does the Senator do that ? 
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Senator Proxmire. Yes. We try to be very, very careful in the 

hrasing of our letters. I am sure you do, Mr. Hemphill, and put it 
all on the record, and make it publicly available, and try to inform 
the agency that under no circumstances should it be considered 
confidential or private, and that it should be available to any interested 
party. So it is part of the formal record. 

Mr. Hempniti. Then you would not go so far as to say that Con- 

ressmen and Senators representing their constituents should not 
make contacts downtown, show their interest, get information ? 

Senator Proxmire. No. I would agree with you we should make 
those contacts. It is an important part of our job. Bureaucracy is 
bound to be pretty impersonal and difficult for constituents, especially 
people in small business. I think a Congressman and Senator can 

rform a real service. The only thing is that it ought to be above 
Sad and on the record. 

Mr. Hempnity. Thank you. 

The CHAIRMAN. Mr. Collier. 

Mr. Cottier. Senator, would you favor a provision in this bill which 
would provide, shall we say, for a monthly log or report to be made 
public, made available to every Member of Congress, or any Senator 
or Congressman who calls the Commission or any agency of Govern- 
ment for that matter in regard to a private operation of some nature? 
In other words, if we are going to get into the area of disclosures, 
let us go all the way. 

Senator Proxmire. I would not see any objection to that kind of 
disclosure. I think very few Senators or Congressmen would object 
toit. I think we are proud when we fight for our constituents, and 
when we write an agency in a letter which we made public. Some- 
times we issue releases on it. I see nothing at all wrong with making 
that public. 

Mr, Coniier. But to include in this law provision that would pro- 
vide for such a procedure so that the folks down at the agencies whom 
we are trying to steer away from effect of any undue influences would 
then be able to let the entire Congress, and perhaps the public know of 
calls of such nature as they feel might be designed to influence in the 
agencies from Members of Congress. 

Senator Proxmtire. Yes. 

Mr. Cotter. Thank you. 

The Cuarrman. Mr. Glenn? 

Mr. GLENN. No questions. 

The Cuatrrman. Mr. Nelsen. 

Mr. Netsen. I am happy to pay my respects to my neighbor, Sen- 
ator Proxmire. I come from Minnesota. I am sorry that I didn’t get 
in to hear the complete testimony, but I understand this deals with 
regulatory agencies. I was also interested in your conclusions relative 
to Members of Congress. I would like to ask the question, do you 
feel that a Member of Congress should deal with legislation from 
which he himself might derive some benefit? For example, voting on 
legislation and he himself be a recipient of the benefit from the legisla- 
tion he votes for. 

Senator Proxmrrr. It is my understanding, or at least I have seen it 
happen very often, that Senators will announce because they have an 
Interest they won’t cast a vote. I think that is proper conduct. 
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Mr. Netsen. The question I was leading up to was this. I happen t 
operate a farm. I wondered about farm legislation? I have neyep 
negotiated a commodity loan of any kind on any products so I am pot 
concerned. But here we deal with legislation where there are may 
farmers who participate in the program that are Members of (op. 
gress. It would seem to me that there is also a connection there. I 
do not think it is very material. But if we are going to draw a code 
of ethics certainly it would apply to a Member of Congress who votes 
for legislation that will provide commodity loans that he might be 
a recipient of on his farm. I would like to ask another question rela. 
tive to Members of Congress. You feel that this code should not apply 
to Members of Congress ? 

Senator Proxmire. May I say at this point, Mr. Nelsen, that I feg] 
that we should have a code of ethics for Members of Congress, but ] 
think that you should no more amend such a bill by including the 
regulatory agencies than you should amend this bill to include Cap. 
gress. I think they are separate problems and I think they would 
both have a far better chance of passing if they were separated, than 
if they were combined. I think we should have a code of ethics for 
Congress. 

Mr. Netsen. I was the Administrator of the rural electrification 
program and we dealt with loans that would run up to $10 million, 
I have had more pressure exerted on me by Members of Congress 
than anybody else. In this particular case, we were confined by re- 
strictions in the law on which we base our judgment on loans. Yet 
I have had Members of Congress put pressure on me far exceeding 
anyone else for these loans. Do you feel that should be done by 
Members of Congress ? 

Senator Proxmire. I think that any action that is taken under these 
circumstances by a Congressman should be public and should be pub- 
licly acknowledged. I think that if they have no interest themselves, 
that is, if they are not benefiting from their own farm or farms in this 
kind of a situation, and it is publicly disclosed, the wrong is very 
small. I can’t see any really great object to it, provided, as I say, it is 
fully disclosed. 

Mr. Netsen. My point is this: It is very difficult for an adminis- 
trator of any program to follow the law when you have the lawmaker 
putting pressure on the agency. I believe that if we are going to 
draw a code of ethics we ought to have one that applies to Members of 
Congress and their conduct, as well as any agency. It is very easy 
for us to pick on people downtown that are handling a program. 
Sometimes the spotlight needs to be turned on us. I think maybe we 
ought to give some consideration to that. 

Senator Proxmire. I agree with you wholeheartedly. I think this 
is a very difficult and serious problem. I think it is so important, as 
I said to Mr. Hemphill, that Members of Congress do attempt to 
humanize the administration or the bureaucracy by representing their 
constituents. I think this very delicate area has to be handled with 
good judgment and the best way to do it properly, I think, is through 
disclosure. 

Mr. Nersen. Regarding honorariums, do you feel a Member of 
Congress should accept an honorarium of $500 to make a speech, and 
then the speech is written for him and handed to him before he goes, 
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which fits the pattern that somebody wants delivered? Do you think 
that is right and proper for a Member of Congress to do? 

Senator Proxmire. If a Member of Congress should go out and 

k for a group of his constituents, the League of Women Voters, 
or some group, the Republican Party in his county, or something like 
that, I can see nothing wrong with that kind of situation ; if he speaks 
to a special-interest group that has particular legislation that they 
want passed, and he is obviously interested in it and going to be af- 
fected by it, then I think it is very questionable. I have not made up 
my mind finally, Mr. Nelsen, whether this ought to specifically be 
outlawed or whether the way to handle it is with full disclosure and 
let the opponent in the next election or the opposing party regulate 
it by our political process. I am inclined to favor disclosure. 

Mr. Netsen. I might make this observation relative to a Member 
of Congress calling an agency. I think it is perfectly proper for 
them to make contacts, to make inquiries, to encourage consideration, 
but I do not. believe a department official should be subjected to abuse 
if he fails to go along wtih the recommendation that does come from 
Members of Congress. 

Senator Proxmire. I would agree 100 percent. There should cer- 
tainly be no abuse. There is no question about it. I think it is self- 
defeating. I don’t think it is effective. 

Mr. Nevsen. Thank you. 

The CuatrrMan. Mr. Keith. 

Mr. Kerru. No questions. 

The CuarrmMan. Mr. Curtin. 

Mr. Currin. No questions. 

Mr. Mack. Mr. Chairman. 

The Cuarrman. Mr. Mack. 

Mr. Mack. I would like to correct the record in case we left the 
wrong impression. I am certain my good friend and colleague, 
Mr. Derounian, did not intend to infer that the conduct of this com- 
mittee was improper in the TWA Kansas City case. I am very 
familiar with that, because I know that this committee has been try- 
ing to make such a trip for some 3 years. We have planned it on 
several occasions, and upon each occasion we found it necessary to 
cancel the trip. I wanted very much to make this trip this year. I was 
not able to go. But I did find out about the trip and all the particu- 
lars before the trip was made this year. First of all, the committee 
did buy tickets for every Member of Congress and the staff who 
accompanied them on the trip. For all of the members of this com- 
mittee who made the trip, the tickets were purchased and TWA re- 
ceived the money. 

In the case of the entertainment, it is my understanding that part 
of the entertainment was provided by the city of Kansas City, Mo., 
and the mayor entertained at least for lunch. I am sure that the 
gentleman did not intend to imply that there was anying in any way 
improper concerning the trip that this committee took to Kansas City. 

I would also like to state that in my opinion it is a little different 
in the case of a Member of Congress than a member of a commission. 
However, I don’t think under the same circumstances we could criti- 
cize the Commission for making the trip. In the case of a Member of 
Congress, as the witness so ably stated this morning, he goes before 
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the people every 2 years, and I think that the people should know 
what he has done, and what he has not done during this period. [py 
the case of commissions, some Commissioners are appointed for q 
period of 7 years, with no provision for removal from office even jf 
people feel that they have not conducted themselves properly. I want 
to correct the record in regard to this Kansas City matter. 

I yield to my friend from New York. 

Mr. Derountan. Perhaps the gentleman was engaged in conversa. 
tion at the time when the Senator said he did not think our inde. 
pendent judgment was affected by this trip, and I said, “You are 
right.” Some of us agree that Members of the Congress should be 
given the same test as the regulatory commissions because to me jn- 
fluence is influence, whether it is exercised by an elected Representative 
or a private interest. 

Mr. Mack. I am glad to yield to the gentleman and he speaks for 
himself. 

Mr. DerountAn. That is right. 

Mr. Mack. I think there is a great deal of difference between Mem. 
bers of Congress and the members of these commissions. 

Mr. DrrountAn. We can talk about that some other time. 

Mr. Mack. I want to clarify this point. I do feel personally that 
Members of Congress should abide by the same rule as the members 
of the commission. That happens to be my personal view. 

The Cuairman,. Senator, thank you very much for your appearance 
here. 

Senator Proxmire. Thank you very much, Mr. Chairman. 

The CuatrmMan. I hope that by all of this testimony and questions 
this morning that we don’t lose sight of the objectives here, and forget 
our main purposes buried underneath all these other things that we 
could appropriately raise. What we are trying to do is to be practical 
and to establish something that would be workable and not put these 
agencies in “ivory towers.” No one wants to do that, nor deprive them 
from learning as they are required to do under the law. All they need 
to know is to find out the problems of those they regulate, not to pre- 
vent them from promoting a particular industry if it is their business, 
as in the aviation field, but to provide practical working standards, 
and some of them have said that what they need is guidance so that 
they will have something to go by. I hope that none of us loses sight 
of what we are trying to do here in a fair and objective way. 

I want to thank you for your contribution. 

Senator Proxmire. Thank you very much. 

The Cuartrman. I note the presence of our colleague from Florida, 
the Honorable Charles E. Bennett. Mr. Bennett, we will be glad to 
hear you at this time. 


STATEMENT OF HON. CHARLES E. BENNETT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF FLORIDA 


Mr. Bennett. Mr. Chairman, I appreciate your allowing me to 
testify and the kindness of the whole committee as well. I was one 
of the coauthors of the code of ethics for Government service which 
was finally passed on July 11, 1958, a copy of which is submitted 
herewith. My principal purpose in testifying today is to urge that 
any legislation now passed not be allowed to have the negative effect 
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of repealing or giving less significance to the code of ethics for Gov- 
emment service. None of the bills that I have seen that are pending 
iefore you would have such an adverse effect as far as I san see, but 
[do believe that any bill which used the phrase, Code of Ethics, either 
by itself or with any general terminology after it might inferentially 
reflect upon the code of ethics which has been passed. It might not 
ie very hurtful if a phrase such as, “code of ethics for the Federal 
(Communications Commission,” or something of that type were enacted 
because it is quite clear that it would be appropriate to have a gen- 
eral code of ethics for Government service while at the same time 
having a specific code of ethics for a specific agency of the Govern- 
ment. The difficulty might be eliminated entirely by the use of some 
other phraseology such as, “rules of conduct” or “prohibited conduct,” 
at cetera. It does not appear to me that any great benefit would be 
obtained by using the phrase, “code of ethics,” and I can see some 
detriments to the code of ethics for Government service if we should 
yow enact a provision which would throw some doubt as to whether 
the code of ethics for Government service has been superseded or 
abandoned. 

Even though the code of ethics for Government service has no penal 
provisions in it, it has been considered to have been helpful in the 
Government service and there is no reason to suspect that its bene- 
ficial effects will be minimized in the future. In fact, they can be 
expected to increase. I believe there is no need for Congress to pass 
legislation conflicting with its earlier enactment and that the desir- 
thle features of the currently discussed legislation can be passed 
without in any way detracting from or overriding the code of ethics 
for Government service. As I see it, there is a place for detailed 
specific rules like those involved in the currently discussed legisla- 
ti and there is also a place for the previously passed code of ethics. 
Those rules currently being discussed are not suitable for framing or 
for being printed in wallet card form or for other distribution that 
would keep them in readily available form for Federal employees. 
On the biker hand, rules of more detailed nature than the code of 
ethics may well be needed, and I can see the value of supplementing 
the code in this way. 

That the code of ethics passed by Congress last year has had a 
practical, uplifting effect on ethics in the Federal Government is 
supported by the following statement in a letter recently sent to the 
House Post Office and Civil Service Committee from Civil Service 
Chairman Harris Ellsworth: 

Passage by the Congress of House Concurrent Resolution 175, 85th Congress, 
establishing a uniform code of ethics in the Federal service, has been a major 
contribution in this field. It has done much to stimulate awareness of re- 
sponsibility for employee conduct, and to emphasize the importance of their 
duties. 

The Commission believes the code of ethics is a symbol which appeals to the 
best in human nature and will do much to achieve the goal toward which we 
are all striving. Agencies have made a spendid start in publicizing it to their 
employees and they should be given sufficient time to operate under it so that 
its effects can be properly assessed. 

Mr. William C. Hull, Executive Assistant to the U.S. Civil Service 
Commission, wrote on February 29, 1959: 

The code of ethics for Government service has helped focus favorable atten- 
tion on this area of public interest. 
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This was in a letter which he wrote me concerning the general prob. 
lem of improving ethical standards in Government. 

In conclusion, I again express my gratitude to this committee for 
allowing me to present my views in this matter. 

The Crarrman. Are there any questions? If not, we appreciate 
your appearance and testimony, Mr. Bennett. 

Mr. Bennett. Thank you, Mr. Chairman. 

The Cuatrman. Mr, Flynt, I think you were interrogating the wit. 
ness at the time we adjourned the day before yesterday. 


STATEMENTS OF HON. FREDERICK W. FORD, CHAIRMAN, Ayp 
ROSEL H. HYDE, COMMISSIONER, FEDERAL COMMUNICATIOns 


COMMISSION, WASHINGTON, D.C. 


Mr. Fuynr. Thank you, Mr. Chairman. 

Mr. Ford, I refer in my question directly to your statement because 
I think that is the way you have more or less outlined it, and would 
prefer to refer to it. 

On page 15 of your statement, relating to section 111 to amend gee. 
tion 4 of the Communications Act to provide for a different method of 
designating Chairman, Vice Chairman of the Commission, I notice you 
say that the Commissioners do not comment on that because that in. 
volves a matter of substantive policy for the judgment of Congress, 
Nevertheless, we are interested in the views of the various commissions, 
of which the Communications Commission is one. 

Has the Commission given any thought to this proposal contained in 
section 111? 

Mr. Forp. Not that I know of. 

Mr. Fiynv. Has there been any discussion among the Commissioners 
when they were assembled ¢ 

Mr. Forp. Not that I am aware of. 

Mr. Ftynt. You have no knowledge of it ? 

Mr. Forp. No. 

Mr. Fiynv. I would like to ask for your personal view, if you car 
to give it, on the question of the Commission choosing its own 
Chairman. 

Mr. Forp. Asset forth in this bill ? 

Mr. Fiynv. Yes. 

Mr. Forp. I had not given it too much thought. 

Mr. Fiynvr. Let me emphasize I am not trying to put you on the 
spot, because you happen to be Chairman at this time. There is nothing 
further from my intention. I am simply trying to get an objective 
view. 

Mr. Forp. This is not a new proposal. I think some years ago there 
was a piece of legislation that had some similar type thing in it. Lam 
not sure what the comment of the Commission was at that time. But 
as I recall, the Commission commented unfavorably on it. May I ask 
Commissioner Hyde, who is the senior member of the Commission in 
point of service, to comment on that ? 

Mr. Hyper. I think the Commission as such has not made a study of 
this or a recommendation. Individual members have expressed sepa- 
rate views on it. Directly answering your question, I do not think a 
Commission position has ever been developed for a reconumendation. 
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Mr, Fuynt. If I may, let me give the reason for getting into this. 
One purpose of this series of hearings on E.R. 4800 and related legis- 
ijtion 1s to attempt to reconcile some of the differences in substantive 
yw which appear in the acts creating the various regulatory agencies, 
some of us feel that it might be well to establish more nearly a pat- 
wm of uniformity. As you know, one or more of the regulatory 

neies under the law select their own chairman. Others such as the 
we on Which you serve, the chairman is designated by Executive order 
yd Executive appomtment. Our thought in it with most of the 
ommittee members with whom I have discussed it feel that the mere 
get that. the Commission may choose or designate its own chairman 
night tend to grant a feeling of independence which might not exist 
[don’t say it would not—if the Chairman was designed by the execu- 
‘ire branch as in the case of the Commission on which you serve. 

Mr. Forv. My approach to any problem of this sort is to try to 
ihink of the matters that favor it and the matters opposed to it. I 
ave not gone through the mental exercise of lining up the arguments 
in favor of the President appointing the chairman of a commission 
wr the commission electing. There are, I think, arguments that can 
ie presented on both sides of this question. That is the reason I 
hink that the Commission more or less took the position, and did take 
ihe position, as a matter of fact, that this is a matter for legislative 
olgment. | ty 

I think the average term of the Chairman of our Commission has 
ben 2 and 214 years, or something of that sort. So the length of 
nure over the long pull of the existence of the Commission would 
wt be affected particularly by this bill. 

Now, you get to the question of national policy, whether or not 

the President, should select a man perhaps in his choice of Commis- 
joners that he would pick this man or that man because of strong 
characteristics that he though were required. Whether or not his 
| judgment in the matter over the long period of years would be su- 
| prior to that of the Commissioners who know the various members 
if the Commission, I don’t know. But there are, it seems to me, a 
mmber of considerations that you would naturally take into con- 
ideration in studying this problem to decide which of the two is 
preferable. 

Mr. Fiynr. My next question, and with this I am going to discon- 

| tinue my line of questioning at this time, is this: On page 16 with 

rgard to the recommendation contained in H.R. 4800, would amend 
the law to provide for the writing of opinions by the various Com- 
nssioners. That would carry with it the right of a dissenting Com- 
missioner who was in the minority in any given case to prepare under 
lissignature or over his signature a dissenting opinion. 

I notice that the Commission advises against this and prefers to 
lave the function of opinion writing in the hands of the opinion- 
witing staff. Am I correct in that? 

Mr. Forp. That is correct. 

Mr. Fiynr. Let me ask you this: Do you feel that an added sense 
of responsibility, particularly in cases where there are divided votes, 
night not be placed on the Commission, rather than on the staff, for 
thecontents of any given decision ? 
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Mr. Forp. Would it be helpful if I would go through the procedyp 
we have to follow, which is different than some of the other agencie . 
° : Sf 

Mr. Frynr. I think I understand it, but 1 would be glad for vo 
to do it for the record. = 

Mr. Forp. After an initial decision is issued by the examiner the 
parties have an opportunity to submit exceptions and briefs on than 
exceptions and request oral argument in almost all of these cages 
where there is a contest. 

Before that oral argument is held, this review section goes through 
it and a man reads the initial decision and analyzes it. Then he cheeks 
the record to see whether or not the record supports the initia] qe. 
cision. He checks the exceptions. He summarizes the exceptions oy 
both sides, the replies to them, and the evidence in the record, § 
when the Commission goes to an oral argument, they have befor 
them from this staff a complete document which describes everything 
that has gone on in the case up to that point and summarizes it, as | 
have said. 

At the time the oral argument is held, the counsel have some 20 or 
30 minutes on each side to stress particularly the advantages and dis. 
advantages and to attack each other’s exceptions. At the time we cop. 
clude an oral argument we are pretty well informed on what is jp. 
volved in that record. The staff presently cannot give us any 
recommendations with respect to the decision of that case. The Com. 
missioners then get together. 

Mr. Fiynvt. Is that by law or regulation ? 

Mr. Forp. By law. The Commission then gets together and they 
discuss it, and we get into some pretty vigorous discussions in thes 
‘vases. Ultimately we get a vote. Then the staff is instructed how to 
prepare the opinion. The way that would be changed is not quite 
clear. I am not sure whether this would mean the Commissioner 
would be assigned before the oral argument or afterward. In a book 
by Frederick Burneys Weiner, “Effective Appellate Advocacy,” he 


has gone into this question of opinion writing and he has surveyed | 
the courts of appeal throughout the country, and has a number of ' 


letters describing how they prepare their opinions. 

In those instances in which the judge is assigned before the oral 
argument, the others are more inclined to rely on him and not payit 
so much attention. So there is a danger in some instance if you 
assign a Commissioner of having a one-man opinion instead of 
seven-man opinion. So to that extent there is a question with respect 
to this. 

In those instances after the oral argument, he has collected statisties 
indicating the coincidence of votes by the court in their first go-around 
after the oral argument compared with what the final decision is, and 
it is very high. So if I am going to sign an opinion—and you are 


probably aware of the fact that I wrote final opinions in the review | 


section for 8 years—I want to know what is in that record. If Iam 
going to sign my name to it, then I am going to have to do the work 
the review staff does, or I have to have a man do it under me. 

I might say that in preparing a final decision—and I am a little 
disturbed by some of the language in here, a statement of the reasol 
or basis for the decision of the Commission in each case decided by 
the Commission, personally direct the preparation—we have an initial 
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jeision before us. I don’t believe this means that the Commissioner 
sould have to prepare an original decision, because in some instances 
ihat is not necessary. Only minor modifications of that are necessary. 
in the event that I have to sign an opinion, I would say that each 
ase would take me an infinitely longer period than it does at the 
resent time. Just as a matter of statistics, last year I think we re- 
rted that there were 182 final decisions by the Commission, if you 
ay that 1 Commissioner is assigned to each of those, then 7 into 132 
ives you roughly 19 cases a year. Nineteen cases a year is a little 
isher statistic, I think, than the average examiner produces. So 
you get into a question of workload here. 
"The Commission could very well be bogged down on the matter of 
writing opinions. Then, on the other hand, you say he does not have 
iodo it personally. Let him have an individual review staff to do it 
with. That is true. I have heard that in some instances where that is 
done, the staff of one Commissioner may very well be working with 
the staff of another Commissioner to pick up votes for his decision 
because he does not want his boss to throw him out. So you get into 
questions of that kind. 

Mr. Firynr. I think that you have put your finger right on it, and 
e 1 think maybe inadvertently you made a very good case for the 
fact that the Commissioner should be the one charged with it. The 
rason I say that is this. So often, and this is certainly not confined 
toany one Commission, it applies to many commissions, there occur 
wnflicts, sometimes real, sometimes imaginary, between the Commis- 
son and the staff. A great many times in answer to questions which 
we raised by congressional committees or otherwise, when these con- 
iets become apparent, there is raised a question of the separation of 
the Commission from the staff. The acts creating these agencies, as 
Iamsure you are well aware, place the responsibility for the carrying 
ot of certain functions on the Commission. They do not place the 
rsponsibility on the staff. 

Mr. Forp. That is right. 

Mr. Fiynr. Therefore, I think that is the basis for the underlying 
thought in providing for opinion-writing responsibility to be placed 
m the Commission, and we are also aware that would call for pos- 
ibly an increased personal staff under the direction of the Commis- 
son or perhaps in some cases an individual Commissioner. 

Mr. Forp. Really this concept disturbs me a little bit. ‘We are 
rally not a court. The tendency in recent years has been to judicial- 
wadministrative agencies. We can become so judicial that we can’t 
doour job. The Commission is composed of men from different pro- 
fssions and walks of life, and you get a composite opinion of a group 
ofmen who I think are excellently well qualified and each contributes 
idifferent thing. If we are going to write our opinions, and for in- 


_ ance, a man is not a lawyer, who is a member of the Commission, then 


iehas to hire a lawyer to do it. So are you then going in effect to 
get the composite opinion of the Commission, or are you going to get 
the pinion written by the designee of the member of the Commis- 
sion { 

[think this is a serious question, because if the object is to make 
the Commission a court in hearing cases, then I think T would person- 
ily—this has not been discussed by the Commission, and I speak only 
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for myself—that the people deciding those cases and writing thog 
opinions should in fact be lawyers. If that were to happen, I think 
the Commission would lose a great deal of its effectiveness, 

Mr. Fiynr. Thank you, Mr. Ford. Thank you, Mr. Chainmap, 

The Cuarrman. Have you ever had occasion to review the proce. 
dures of the Federal Trade Commission in this respect ? 

Mr. Forp. No, sir; I have not. 

The Carman. I would like to suggest that you look into that ang 
see how they carry on their work and then try to make some compari. 
sons. 

Mr. Forp. Thank you; I will. 

The Cuarrman. Mr. Collier. 

Mr. Coturmer. I have no questions. 

The Cuarrman. Mr. Dingell. 

Mr. Dinceit. Thank you, Mr. Chairman. 

Mr. Cuarrman. I was rather concerned about some things here jp 
your statement and I would refer you particularly to comments of the 
Federal Communications Commission on H.R. 6774, the first pa 
thereof, in the middle of which there is a paragraph which reads 
as follows: 

The Federal Communications Commission is in complete accord with the 
general objective of the bill; namely, to make unlawful those ex parte commnii. 
cations which are improper. 

Can you tell us what is an improper ex parte communication! 
I would like to have that in the legislative history here. 

Mr. Forp. You mean improper or proper? 

Mr. Dinceti. My next question was going to be what is a proper 
ex parte communication, 

Mr. Forp. I think perhaps petitions for continuances, subpena, 
For instance, if I were trying a case and if I wanted to subpena, I 
would go directly to the examiner and say, “I want a subpena.” That 
is an ex parte contact. 

Mr. Drncett. Which would be proper. 

Mr. Forp. Yes, indeed. 

Mr. Dineett. Would you like to elaborate a little bit on proper 
ex parte communications ? 

Mr. Forp. Proper or improper ? 

Mr. Dineetx. Proper. 

Mr. Forp. Just in going through my mind, the ones I mentioned 
are the only ones I currently think of. I can classify it more generally 
by saying, those contacts which you make with the examiner which 
are authorized by law to be done on an ex parte basis. 

Mr. Drncett. In other words, along the general lines of the defini- 
tion of an ex parte proceeding before a court. Those would be proper. 
Mr. Forp. In other words, if it is proper to go to a court ex parte, 






i 


and it is in many instances, then I think that is somewhat generally | 


the same sort of thing that is proper in an ex parte contact with an 
examiner. 
Mr. Drncett. Would you give us a definition of an improper ex 
parte communication, 
Mr. Forp. That, of course, is very easy. The examiner is trying 4 
case, and is getting ready to write his opinion. Unbeknownst to the 
opposing counsel, a lawyer goes directly to the examiner and closets 
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himself with him and just bends his ear, for example, and makes an 
ex parte oral argument in effect trying to persuade him to decide that 
case in his behalf, highly improperin any forum. That is an improper 
ex parte contact. 

Mr. Dinceity. Let me ask this question. I worked once for a 
Federal judge. He applied the rule that he ordinarily tried to handle 
matters of this sort in court. But on occasions he wanted, or the 
two attorneys involved would want, to explore some point with the 
judge. The judge said he would do this under very limited cireum- 
stances, provided both attorneys, or attorneys for all interested parties, 
were present. 

Would this be a proper proceeding in administrative agencies? 

Mr. Forp. I think so. In trying cases you frequently are out of the 
hearing of the jury and ask if the court please, may we approach the 
bench. He gives permission and you go up, all counsel, and discuss 
gmething privately out of the hearing of the jury. This is entirely 
proper. 

Mr. Dinceix. Let me ask this one last question on this particular 
point of proper ex parte and improper ex parte communications. It 
would clearly be improper for anyone to come to, let us say, a Com- 
missioner Or an Opinion-writing member of the staff, to attempt to 
influence with regard to the outcome of a particular proceeding or 
adjudication or to attempt in any way to formulate or change the 
opinion of a member of this Commission. What would the situation 
be with regard to, let us say, where a new member of the bar would 
come to the Commission for advice? I would say, “Look, I don’t 
know how to proceed. What do I do here,” not seeking an unfair or 
undue advantage. How would that fall and how would that be 
handled under the existing practice and with regard to the provisions 
of 6774 and 4800 and the other pending bills? 

Mr. Forp, Let me understand this. A new member of the bar, not 
some of these well-seasoned lawyers, would come to me and say, “I 
have an application I want to file.” 

Mr. Dinceitit. How do I go about it. 

Mr. Forp. How doI go about it. 

Mr. Dinceit. I would say first of all it probably would be im- 
proper for him to take up your time. 

Mr Forp. Wait a minute. On an application. I would have no 
trouble with that at all. I would say there is a section around here, 
aural facilities, if you walk there then they will give you a brochure, 
they will furnish you forms, and give you all the help they can. This 
may not be done under H.R. 4800 after the application was filed. If 
hemade a mistake in it, then it would be too bad. 

Mr. Dincetx. Is there some exemption that would be appropriate 
and proper and which would facilitate the problems for the members 
of the bar ? 

Mr. Forp. Presently under our statute if that application is ulti- 
mately designated for hearing, that is the cutoff date now. 

Mr. Dincett. For advising the various counsel on procedural 
aspects. 

Mr. Forp. Yes. 


Mr. Dinceii. Let me direct your attention to this point. 
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Mr. Forp. I think perhaps if I read a slight bit from section 409(¢) 
of the Communications Act, it would complete the record at this point, | 
This is section 409(c¢) (1) : 

In any case of adjudication, as defined in the Administrative Procedure AC 
which has been designated for a hearing by the Commission, no examiner ¢op. 
ducting or participating in the conduct of such hearing shall, except to the ey. 
tent required for the disposition of ex parte matters as authorized by law, con. 
sult any person except another examiner participating in the conduct of gyg, 
hearing on any fact or question of law in issue, unless upon notice and Oppor. 
tunity for all parties to participate— 
and then the section goes on. 

I think that is a pretty complete answer to some of the questions 
that you asked me. This is a matter of law. ; 

Mr. Dinceii. Now let me ask you this, if I may. On page 8 and9 
of your statement on H.R. 4800, appear some comments on section 
103 (a), (b), (c), (d), and (e) of the bill. I was interested to note 
that the Commission made some comments with regard to former 
officers and members of the Commission appearing before the Com. 
mission. I refer you specifically, Mr. Chairman, to the top six lines 
on page 9 and the six or seven lines above the footnote on page 8 with | 
regard to the propriety of members of the Commission and former 
staff members appearing before the Commission or other similar regu. 
latory bodies for 2 years after the expiration of their term. 

I got the feeling that the Commission was not enthused over this 
particular section. In fairness to you, I do recognize that there are 
existing sections in the law. I would like to know from you, do you 
oppose this or do you merely raise the questions that were indicated 
in your statement? 

Mr. Forp. I think we oppose it. At the top of page 8 of our state- 
ment we say they single out members of the six regulatory commis. 
sions and their employees for different treatment than that which is 
accorded heads of departments and employees of other Government 
agencies upon termination of their employment. If as a matter of 
congressional policy you want to say that all Government employees 
are going to be treated this way, I think that is a matter of congres. 
sional discretion. But to single the employees of six agencies such as 
ours and say you may have served 20 years in this, you may knowa 
great deal about it, and that may be the only thing you know, but if 
you quit, you can’t work for 2 years. This is pretty rough. The 
changing sides concept I am not talking about. I am talking about 
not doing anything before the agency. 

Mr. Drncewu. First of all, as I read the last section, staff mem- , 
bers of the Commission are treated differently. They merely can- 
not appear in a representative capacity before the Commission. Staff 
members cannot appear before the Commission in connection with 
matters on which they worked while employed. But there is an abso- 
lute ban against members of the Commission appearing, period. Am 
I correct in that? 

Mr. Forp. That is right. . 

Mr. Dincett. I have been leading up to this question, and this has 
concerned me greatly. The problem we have here, and I think Con- 
gress recognizes that these are agencies where a part icular degree of 
expert knowledge of procedural matters before the Commission and 
also frankly of secret information of the Government and Govert 
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ment policy and so forth is secured by members of these Commissions. 
Also very frankly the number of very intimate personal contacts with 
staff members, commissioners, and so forth, is also secured. You 
are, of course, aware, I am sure, that these facts are probably the 
basis for the language which appears in section 103 with specific em- 
hasis on section (c). Wouldn’t that be a fair statement ? 

Mr. Forp. I think what we have is this. The Administrative Pro- 
eedure Act, in a case or factually related case. For instance, sup- 

a Commissioner leaves the Commission. There are nearly half 
4 million applications a year down there. There are 500 hearing 
cases. Many of those I don’t have the slightest idea of what is 
involved or who is involved in them. I don’t have any idea at all. 
If I were to go out into private industry, I think it would be highly 
improper for me to use specific information that I got in a particular 
ease, and come back and switch sides and use that information for 
my own personal gain. I think this is highly improper. 

But to put that same proscription on me about things that I don’t 
have any idea about is a little stringent. In one individual it does 
not really make any difference. I think you have a problem in attrac- 
ting as high type personnel as it is possible to get to Government 
service. If you put that kind of restriction, a man is 45 or 50 years 
old, when he gets to be 55, say 49 when he is appointed and _ he is 
56,2 years at age 56 in which he has learned a skill, is a pretty heavy 

nalty for the privilege of serving your Government. 

Mr. Mack. Would the gentleman yield to me? 

Mr. Dincetx. I would be delighted. 

Mr. Mack. Mr. Chairman, I have asked a few questions but I really 
have not had an opportunity to question the witness. I would like 
tohave 10 or 15 minutes for myself. I understand my colleague has 
avery short time. 

The Cuarrman. The Chair could not control what happened this 
morning to so much time in connection with the questioning of the 
other witness. It was expected to conclude in 15 minutes. It took an 
hour and 15 minutes. It is awfully unfair in this schedule when a 
man from California could only come today. I have promised that 
we would hear him. We know that the House is going to meet at 
o'clock. If that is the case, I think we are going to have to suspend, 
and have these gentlemen come back. I am certainly reluctant to 
have them do it. 

Mr. Forp. Mr. Chairman, the Commission is at the convenience of 
the committee, and if it is desirable and suits the convenience, I think 
we can arrange to come back whenever you direct, Monday or any 
other day. 

The Cuarrman. I think if the gentleman would not object, at this 
time we had better hear the other party. He says he has about 15 
minutes for his testimony. 

Mr, Dincet, I will yield the floor. 

The CHarrman. We don’t want to cut anybody off. We want to 
develop the matter as much as we can. Mr. Staggers must be recog- 
nized for the purpose he desires. 

Mr. Sraccers. Mr. Chairman, I appreciate the opportunity of just 
= a word to the new Chairman of the Commission. As a fellow 

est Virginian, I congratulate him on his appointment as Chairman 
of the Commission, and to say that all of the people I have talked to, 
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both in public and private life, Democrats and Republicans, have beg, 


high in their praise of you and complimentary of the administration | 


for making your appointment. I am sure not only West Virginians 
but the rest of the Nation wish you well and say good luck to you, 

Mr. Forp. Thank you, sir. 

The Cuarrman. I am reluctant to have to do this, Mr. Ford, by 
I think we can arrange some convenient time and probably you could 
come with such staff members as you want, and not require the othe 
members to come, unless they want to come. We will arrange tha 
I believe the committee has already scheduled hearings in this roon 
by a subcommittee on Monday. So I don’t think we can get to i 
Monday. I will try to work out this and let you know right away, 

Mr. Forp. Thank you. 

The CuHarrman. Thank you very much, and I am sorry for the 


inconvenience. 
Mr. Frank C, Newman. 


STATEMENT OF DR, FRANK C, NEWMAN, UNIVERSITY OF 
CALIFORNIA SCHOOL OF LAW, BERKELEY, CALIF. 


Dr. Newman. Thank you, Mr. Chairman. 

The CuairmMan. You are Mr. Frank C. Newman? 

Dr. NewMANn. Yes, sir. 

The Cuarrman. You are professor at the University of California! 

Dr. Newman. At Berkeley. 

The Cuatrman. Mr. Newman, I want to thank you for your interes 
in this program and for your willingness to come a long way to testify, 
We are glad to welcome you back. I recall that you took part in the 
panel discussion that we had, a very active part, and we are very glad 
to have you back to make a further contribution during the course of 
these hearings. 

Dr. Newman. Thank you very much, Mr. Chairman. It is a privi- 
lege to be here at the invitation of the committee. I got the telegram 
last Friday, a week ago. I talked with Mr. Williamson Monday mon- 


ing. He knew that the schedule would be tight. We did not realiz | 


it would be quite this tight. Unfortunately I won’t be available next 
week, and I am sorry if there has been awkwardness connected with 
my trip. 

Mr. Chairman, I have taken seriously the statement that you made 
on Tuesday morning at the beginning of these hearings. You said: 

We are aware of some general objections to the bill, but if these hearings are 
going to be productive we must descend from the plane of generalities to the 
realm of precise statutory language. 

I believe that very strongly, Mr. Chairman. As a result I have no 
prepared statement to read, which I feared would contain generalities 
Instead I would like to get right down to cases. 


Mr. Chairman, I think it is tremendously encouraging that finally, | 


after 10 years of struggling with this problem, we are having a hear 
ing of a full committee on two statutes that I think are remarkably 
good. I myself have been in this business of ethics in government in 
an academic way for 7 years, and have testified not only before the 
subcommittee of this committee but also before other committees of 
the Congress and committees of the State legislature. 
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[ am astounded, Mr. Chairman, at how much attention is given to 

neralities. I have been thinking of the newspapers. The news- 
papers enjoy the “exposures.” They have a wonderful time with the 
headlines and stories that follow each new exposure. But I think I 
detect less interest in reform, among the newspapers. Frankly I 
think that is a little irritating. 

The day I left California there was an editorial in one of our lead- 
ing papers of the San Francisco Bay area, entitled “Regulating Reg- 
ulators,” which pleased me because we were getting some editorial 
attention. Then when I read the editorial, it seemed to sum up to 
this: Congress must do something about articulating the bounds of 
ethical conduct for agency commissioners. That was the statement. 
Then they concluded the editorial (after some brief comment on the 
phrase “unusual hospitality ’) with the statement, “The ideas so far 
offered are not convincing.” 

I was so irritated, Mr. Chairman, that I wrote them as follows; 
and I trust this letter at least will have appeared in yesterday’s letters- 
to-the-editor column : : 

HR. 4800 and H.R. 6774 are among the bills you mentioned. No doubt they 
lack perfection ; but should we not congratulate Congressman Oren Harris, who 
introduced them, for care and conscientiousness in dealing with a most dif- 
feult problem? As a Chronicle reader and citizen concerned with government 
ethics, I would be grateful if you could offer ideas more convincing than his. 

Iam sorry you don’t have any votes out there, Mr. Congressman. 

The CHarrMANn. I appreciate the plug. 

Mr. Avery. Mr, Chairman, since we have had an interruption here, 
could the professor identify his field ? 

Mr. Newman. Yes. I am at the law school at the University of 
California, Berkeley. My two chief fields are administrative law 
and the legislative process. 

I want to say, Congressman Avery, that my concern is not limited 
to bills that control the ethics of agencies. If you would like, I 
have a good campaign-funds-contro] bill, and some lobbying amend- 
ments, and also some provisions on what Congressmen ought to do and 
ought not to do. 

Mr. Avery. I am in favor of that, but I am afraid we cannot reach 
itall in the next 10 minutes. 

Mr. Newman. More than that, Mr. Chairman, it occurs to me that 
this committee has a very specialized jurisdiction. I am pleased that 
we are finally making some progress with respect to the regulatory 
agencies. Maybe someday we will get progress on Congress and all 
the other agencies of Government, too. But I would hate to stop and 
say wait a minute and not do a little bit at a time. Let us do a little 
bit at a time. Maybe we will get some experience that will be helpful 
inthe other fields. 

_If you draft a general statute everybody says it is too general. If 
it is specific they say it is too specific. If you apply it to the whole 
Government htey say “No,” you haven’t tailored it to the needs of 
ertan agencies. If you do that, then they say shouldn’t it apply to 
Congress. They say let us write some broad principles. Then some- 
body says that is like the Sermon on the Mount, and nobody will 
pay any attention to it—so let us have specific prohibitions. You 
write a phrase like “unusual hospitality,” and everybody says what 
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does it mean; either give up the unusual or the hospitality. I jg 
bad either way. 

Frankly that is not my view. I think on these two bills the coy. 
mittee has an opportunity to make a real contribution to what ob. 
viously is a terribly important problem—what the Senator referred to 
as the basic problem of morality in government. 

Mr. Chairman, with your comment in mind that I ought to stick 
to specific provisions, I will start out with H.R. 4800, and I wij 
limit my remarks to title I of H.R. 4800, amendments relating to the 
FCC. I will go even further than that. I am interested in title [4 
on page 2 of the bill, “Administrative Safeguards.” 

These are the safeguards that I think apply most directly to the 
problems of influence peddling and government ethics. With re. 
spect to the regulatory agencies, Mr. Chairman, this is the best draft 
of any bill I have seen—a general draft apply to many problems 
that come up in regulatory agencies. I think the draftsmen of this 
bill in the subcommittee are to be congratulated because they have 
refined their language to such an extent. 

I want to say that I have had a chance to thumb through the testi- 
mony of the Chairman of the Federal Communications Commission 
on Tuesday and Wednesday, and I listened to the testimony this 
morning; and it is my opinion that some of his interpretations of this 
bill are not accurate. I don’t believe that he has taken full account 
of the fact that the bill is carefully drafted to allow exceptions and 
exemptions. 

For example, the reference to nearly a million informal appliea- 
tions or some 850,000—no, 537,000 informal applications, on page 19 
of the transcript. I don’t think this bill would interfere with com- 
munications concerning those half million informal applications. I 
don’t even think it would be necessary to have all communications 
filed, because of the very broad power that is given to the Commis- 
sion on page 9 of the bill, to exempt certain communications. 

Certainly, on page 7 of the bill, section 104 would not apply, be- 
cause the communications that are made in these half million cases are 
not made, as it says on line 12, with the intention that any participant 
or participants in such proceeding will not receive knowledge of such 
communication, This is merely one example of what I think is good 
drafting. 

Another example is on page 37. 

The CuatrMan. Before you leave that one, since you are speaking 
extemporaneously and you do not have a prepared statement that we 
can follow, I have been quite disturbed about 105(b) that you 
have mentioned, and particularly with reference to oral communi 
cations. 

Mr. Newman. Yes. 

The CuatrMan. Telephonic communications. 

Mr. Newman. Yes. 

The Cruatrman. As I said a little while ago, we have to be practical 
about this thing and I am somewhat impressed with some of the 
objections that have been raised about the statutory requirement on 
telephone communications or if you pass a man in the corridor some- 
where and have an oral conference with him, the requirement that 
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you have to make a record of it. It seems to me that is getting a little 
ieyond practicality in trying to get down to specifics. 

Mr. NewMan. Mr. Chairman, section 104(a) says no person shall 
communicate orally or by writing with any member or employee of 
the Commission. But now consider line 11— 
concerning the issuance, merits, or disposition of any proceeding before the 
Commission with the intention that any participant or participants in such pro- 
ceeding will not receive knowledge of such communication— 
and then certain provisions are made for exemptions of Government 
oflicials. 

It seems to me we have to recognize, Mr. Chairman, that any statute 
that is passed by Congress isn’t going to catch everybody who does 
gmething wrong. 

The CuarrMAN. I agree with that provision but, what about the 
next page, about requirements, 

Mr. Newman. Yes. This is the provision that is quite different. 
Are you referring particularly to line 16 on the telephone calls and 
other oral communications, 

The Cuamman. Requiring memorandums to be placed in the 
records. 

Mr. Newman. Yes. It says there has to be a fair written summary. 
The word “fair,” it seems to me, is very significant. If somebody 
comes in and says “I would like to know how the proceeding is going 
and when do you think it is going to come up,” a fair summary merely 
is that “Attorney so-and-so called and asked when the proceeding 
was going to come up and I told him.” I don’t think that is too great 
a burden. 

As a matter of fact, even testimony before this committee—or at 
least the subcommittee—shows that many agencies do that as a mat- 
ter of course. But more than that, Mr. Chairman, on page 9, in 
paragraph (d), subsection (d) of this section 105, the Commission, by 
regulations not inconsistent with the basic policy on morality, may 
exempt communications from (a), (b), and (c), the three preceding 
paragraphs, in those cases in which in the judgment of the Commis- 
sion such exemptions are necessary to promote the expedition and 
elicient discharge by the Commission of its duties. 

That is a very broad exemption. It seems to me to be as reasonable 
as Government officials can ask. If they find too much bulk they can 
take care of it under this provision. 

So again, Mr. Chairman, I say we have an example here of very 
careful drafting, having in mind the real needs of the Government. 

Another similar problem, Mr. Chairman—incidentally, I think this 
mswers Congressman Dingell’s question this morning about a young 
lawyer who comes in to talk to a Commissioner about. how a case ought 
tobe processed. It seems to me, even if it is decided that such a con- 
versation might be subject. to subsection (b) on page 8 here, that 
clearly under subsection (d) the Commission could take care of this 
kind of thing and handle it much the same way that judges do, the 
snsible way. As long as a statute gives them that authority I don’t 
sé any reason why they should hesitate about exercising it. 

Another similar comment, Mr. Chairman, is on the bottom of page 
dof Tuesday’s transcript. This relates again to section 105. It was 
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stated that inconsistencies in the requirements of section 105 are ap. 
parent: 

In one breath the bill requires a fair summary of communications; in another, 
it requires the recipient to ignore the communication in making the decision, 

I, myself, Mr. Chairman, think that is a misinterpretation and q 
pushing together of sections 104 and 105. Sections 104 and 105 haye 
ike dr: rafted so carefully that the idea of ignor ing communications jg 
limited to the first section and does not appear in the second section, 
and I think that is extremely important. 

Mr. Drnceit. Are you talking about page 8, line 4, subsection (b), 
any communication made in v iolation of subsection (a) and (b) shall 
be ignored ? 

Mr. Newman. That is right. It applies only to section 104, which 
is the section that covers communications concerning the merits, dis. 
position, and so on with the intention that somebody won't know 
about it. 

Mr. Dinceu. In other words, that they are supposed to ignore that} 

Mr. Newman. That is right. It means if there is important jp. 
formation it can be filed as part of the regular evidence of the proceed. 
ing. It seems to be perfectly appropriate. It doesn’t mean that the 
information has to be forgotten forever. It means that. it should be 
disclosed in a new for m, as regular evidence, which I think is right, 

I realize that time is passing and I want to say a few words ‘about 
the bill in general, as to what might be improvements, Since we are 
on section 105 I will give you some examples on page 9 of the bill. | 
think it would help if the Commission in addition to the exemption 
power it has in subsection (d) were given an exemption power for 
certain kinds of trade secrets. There may be similar confidential 
information that ought to be covered in such a phrase, and certainly 
the House Government. Information Subcommittee has many ex- 
amples of that kind of trade-secret language that could be inserted 
easily. 

Mr. Avery. Will you restate for my benefit what you just said! 

Mr. Newman. I am not sure that the Commission has enough power 
in section (d), here on page 9, to take care of the protection of trade 
secrets. It occurs to me that in many agency proceedings it is de 
sirable for the Government official to know the secrets of one business, 
and it is desirable for Government generally that those secrets not be 
disclosed to other businesses. 

Mr. Avery. You feel that this certain right to know should not 
apply ? 

Mr. Newman. That is right. 

Mr. Avery. I want that in the record. 

Mr. Newman. We could have that worked in easily. In the next 
paragraph, (e), items obviously have to be removed froin a file ocea- 
sionally. I think it would be desirable if the statute could make some 
comment that there should be a memo showing that the item has been 
removed. 

As one who has dealt with Government files in the past, [ knowin 
some cases they are very nonilluminating because the important doct- 
ment is on somebody’s desk. If there were a memo, it would give the 
people information that they need. 
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[have a few other comments of this kind that are rather technical, 
Mr. Chairman, that I could make in writing to Mr. Lishman. 

My other point relates to H.R. 6774. 

Mr. Sprincer. Mr. Chairman. Before you leave that, would you 
comment on the rulemaking? Did you hear the testimony on Wednes- 
day with reference to rulemaking ? 

r, NewMAN. I have read that testimony quickly and I cannot say 
that I am familiar with all the details, but it does seem to me that. it 
would be a mistake to exempt rulemaking entirely, As yet I have 
not been able to see why these provisions are not fit for rulemaking, 

iven all the exemptions of the kind I have been referring to. What 
[have in mind is an item that appears in the report of the subcom- 
mittee, the report issued January 3, 1959, on page 30. They quote a 
former FCC Commissioner; and what he said before the subcommit- 
tee Was : 

To me, the dirtiest work was done in the rulemaking legislative proceedings. 
What appears in the written comments is nothing. It is what is done orally. 

We have a former Commissioner who testifies that the dirtiest work 
is done there, and it seems to me we ought to do something about that, 


Mr. Sprincrr. What I was trying to find out is, did you under- 
stand the distinction which the Chairman made in the two parts of 
rulemaking. 

Mr. Newman. I can see that when an agency is working on a rule, 
itis hard to decide exactly when the idea was conceived in somebody’s 
mind that maybe there ought to be a rule. Is that the sort of thing 
you have in mind, as to the beginning? 

Mr. Sprincer. A large part of this, as he indicated, more than half 
as I understand it, was carried on conversationally and hardly any- 
thing was done in way of rulemaking. 

Mr. Newman. I remember the specific reference to consultation com- 
mittees which seem to me to be very desirable in rulemaking proceed- 
ings—that you have a group of experts from the industry or other 
interested groups, and you meet with them from time to time. Maybe 
one Commissioner does and maybe a staff man does, and they discuss 
the development of the rule. 

I think it is perfectly legitimate under this bill and section 105 to 
say that a fair written summary is something like the minutes of the 
meeting. I don’t see why there should not be minutes of such meetings. 

Mr. Sprrncer. To put it in a nutshell, your recommendation, as I 
understand it, is that rulemaking should be exempted. 

Mr. Newman. No. Just the contrary. I think rulemaking should 
be covered. I think this bill is flexible enough so that necessary ad- 
justments could be made to take account of these highly desirable pro- 
cedures that agencies have worked out to get information in rulemak- 
ing. A lot of it has to be informal. Nonetheless, I don’t see that it 
does any harm to have a fair written summary of the events. I think 
testimony before the subcommittee shows that some agencies do that 
asa matter of course. 

Mr. Sprincer. You are talking about where there are no adversary 
parties ? 
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Mr. Newman. That is where this bill is objected to most; where 
there are adversary parties it seems to me obviously this bill is needed 
I will go to my final point. 

I think where there are adversary parties and a decision based on the 
record, we need something more. I think H.R. 4800 gives the Commis. 
sion too much exemption power with respect to adversary hearings pe 
the record. Therefore, it seems to me that the bill should be worked 
into the second bill that this committee is investigating this week 
H.R. 6774. Again perhaps I should say, Mr. Chairman, that I haye 
been working with the American Bar Association on proposals similap 
to H.R. 6774; and I want to disclose any possible conflict of interes 
that anybody thinks may exist because of that. [Laughter.] Hoy. 
ever, I am appearing today for myself. Let me add that there ay 
many provisions of H.R. 6774 that I personally would change ag tg 
minor detail, but I think the principle is right—that when we are deal. 
ing with adversary proceedings on the record then we have to haye 
special rules because then we are in a business like judging. Of course 
the FCC Commissioners are not judges all the time. But I think whey 
agency officials are working on the basis of a record and adversary 
parties they are like judges, at least to the extent that we ought to 
control their determination and be sure that it ison the record. There. 
fore, I think that H.R. 4800, the main bill, should be supplemented by 
H.R. 6774. 

The CuairmMan. Do you think that H.R. 6774 can be merged in with 
H.R. 4800 ? 

Mr. Newman. Yes; I think so. I have not attempted to work it out 
myself but it seems to me it would not be too difficult a drafting job— 
particularly for the men who drafted H.R. 4800 who obviously know 
how to draft. ; 

The Cuarrman. I expect we have some members of our technical 
staff around here who would like to confer with you on the bills, 

Mr. Newman. I ought to add, Mr. Chairman, that H.R. 6774 has 
already been improved, in my opinion, in the form that it now appears 
in H.R. 10657, which is a similar bill but improved. ‘That was intro- 
duced by Mr. Dingell on February 25 of this year. I would suggest 
to the committee that they consider seriously H.R. 10657 as possibly 
desired amendments to H.R. 6774. 

Mr. Drncei.. Professor, would you say one thing? Is the burden 
of your testimony her today that you do not feel there is enough dis- 
tinction made in the two bills between adversary proceedings and 
rulemaking proceedings, which are essentially different / 

Mr. Newman. Let me put it this way: I am convinced myself that 
the problem of influence peddling and the related problems that are 
tackled in H.R. 4800 are problems that are not limited to adversary, 
record proceedings. They apply to most of the things that a Commis- 
sion does. Therefore, I like H.R. 4800. However, when we get to 
adversary on-the-record proceedings I think we need requirements 
that are more strict than H.R. 4800, particularly in terms of the exemp- 
tions that the Commission itself is authorized to write in II.R, 4800. 
I don’t think they should have that exemption power with respect to 
adversary on-the-record proceedings. 

Mr. Drncety. Did I understand also you indicated that H.R. 4800 
should also be stricter with regard to nonadversary or rulemaking 
proceedings ? 
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Mr, Newman. No. There are lots of adversary proceedings that are 
not on the record. Many adjudications are adversary but not on the 
record. Many rulemaking proceedings are essentially adversary but 
not on the record (when we get down to the details of network regula- 
tions, for example). — 

Mr. Sprincer. I think you still have not hit the point. Our problem 
isnot adversary proceedings. I think we pretty well know what to do 
about them. We are working in the twilight zone where it is a prac- 
tical matter of getting the Commission to work. There is another side 
of rulemaking which does not affect adversary. It may not even in- 
yolve anything than more expeditious work done by the Commission. 
That is the twilight zone, Mr. Newman, which we are having a lot of 
trouble with. 

Mr. NewMaAN. I understand that. 

Mr. Springer. I still do not think you have pinned it down yet 
tight enough on that side of it if you have any comment because there 
is where all trouble comes from. That is why the Commission is up 
here telling us their problem. 

Mr. NewMan. On H.R. 4800, which is primarily a bill aimed at the 
twilight zone, I think the draftsmen have taken into account the 
major problems of government. I would not want this committee to 
pass a bill that was going to restrict the agencies too much. I think 
the exemption powers that are provided for in this bill are broad 
enough to allow at least the FCC—and I am inclined to think the 
other agencies, too, although I have not seen their testimony yet—to 
make the necessary modifications that relate to its particular forms 
of rulemaking proceedings and its particular forms of informal 
adjudication. 

As I say, of course there are a half-million informal adjudications 
and you don’t want a formal record on each one. But shouldn’t 
there at least be a file? If there is a file what harm does it do to dump 
a congressional letter into it? I don’t think it does any harm at all. 

Mr. Springer. Take subsection (d) of section 105. Do you think 
those exemptions provided in (d) on page 9 are sufficient to give the 
Commission all the latitude necessary to cover this twilight zone? 

Mr. Newman. I think if we add the one I suggested on trade 
secrets. 

Mr. Sprincer. To be frank, I did not hear all the Chairman’s 
testimony, but it was my understanding that he felt it didn’t. Am I 
right on that, Mr. Chairman’ He thought it was not sufficient to 
give him the latitude needed. 

The Cuarrman. No; I understand he felt that it was not suffi- 
ciently clear as to what Congress wanted them to do, and he insisted, 
as I understand his testimony, that it be more specific. 

Mr. Newman. More than that, Mr. Chairman, certainly in some 
parts of the testimony on behalf of the Commission, the suggestion 
was made that Congress ought to do it. That Congress should not 
put the burden on the Commission. This is indeed a strange argu- 
ment when for all these years we have been hearing, “No, no; a statute 
covers too much, you have to take account of each agency.” I don’t 
see any argument against making the agencies take a crack at this. 
If they discover it is impossible to work with, that is one thing. I 
don’t see why they should not at least take the initiative the way 
some agencies have, and I cite particularly the SEC, which it seems 
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to me has made the most commendable attempt to dig into this prob 
lem. I think the SEC regulations are pretty good. I don’t see why 
other agencies should not be forced to work on similar regulations ’ 

The Cuarman. Mr. Newman, I regret that time does not permit 
a more detailed discussion of this between you and members of the 
committee. I do appreciate your willingness to come here and be 
helpful to the committee and express your views and make sug. 
gestions. I think probably if you would not mind, the Committee 
would welcome your supplementing your testimony here this morning 
with a statement for the record in which you can discuss some of the 
things we have mentioned a little more fully. 

Mr. Newman. I think I can do that, Mr. Chairman. 

Mr. Sprincer. I want to commend you, too. I think you made ap 
excellent statement this morning. 

Mr. Newman. Thank you. 

Mr. Dinceti. Could I ask a brief question of what your views ar, 
Professor, with regard to this 2-year prohibition against Commis. 
sioners taking cases before the Commission of which they were q 
member ? 

Mr. Newman. Generally, Mr. Dingell, I am for that provision with 
respect to the top ranking officials of agencies. If they can really 
show that in effect it puts a man out of business for 2 years, then I sup. 
pose we could work on some language relating to cases which had 
been on the record or gotten to a stage where they themselves might 
possibly have been involved. We have had too much bad experience 
with people digging in right away on critical matters that they had 
been associated with. 

Mr. Dinceti. And currying favor with the persons and corpora. 
tions they regulated while they were on the Commission ? 

Mr. NewMan. Yes. 

The Cuarrman. Dr. Newman, thank you very much for your ap- 
pearance here and your testimony. We do appreciate it. 

Mr. Newman. Thank you. 

The CuaArrmMan. I congratulate you on your statement and your 
interest in this subject. 

Mr. Avery. Mr. Chairman, may I make one ~*-tement before you 
bang the gavel? Pr 

Professor Newman, you mentioned that yo.. nad some ideas in mind 
that might be applicable for a code of ethics for Members of Congress, 

Mr. NewMan. Yes. 

Mr. Avery. If you have those in written form, if the chairman does 
not want to receive them for the record, I would appreciate it if you 
would send them to me for my personal exploration. 

Thank you, Mr, Chairman. 

The Cramman. You may supply the information that you wish 
for the committee and such other information that Mr, Avery would 
like you to supply for his own personal use. : 

I am trying to make arrangements for Mr. Ford to return on Tues- 
day morning at 10 o'clock. Following Mr. F ord’s testimony, which 
I anticipate should not take very long, Mr. W arren Baker, repre- 
senting the Federal Communications Bar Association, will be the next 


witness. ; a ssl 
(Whereupon. at 12:15 p.m., the committee was recessed subject to 


call.) 





IN 


eee 


me 


ST. 


8a 





mt 


ap- 


our 
you 
ind 
ess, 


|oes 
you 


uld 


1€S- 
ich 
pre- 
ext 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 





TUESDAY, MARCH 22, 1960 


Housr or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to call, at 10 a.m., in room 1334, House 
Office Building, Hon. Oren Harris (chairman) presiding. 

The CHaiRMAN. The committee will come to order. 

Mr. Mack, do you have some questions you wanted to ask ? 

Mr. Mack. Yes, Mr. Chairman. 

Mr. Ford, I noticed in your statement you advised against enact- 
ment of H.R. 4800. 


STATEMENT OF FREDERICK W. FORD, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, ACCOMPANIED BY JOHN L. FITZ- 
GERALD, GENERAL COUNSEL, AND MAX D. PAGLIN, ASSISTANT 
GENERAL COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Forv. In its present form. I think there were some parts of the 
bill that we thought were fine, but taking it as a whole, in its present 
form we advised against it. 

Mr. Mack. In response to some questions by our chairman, you 
expressed great sympathy with the objectives of this bill. 

Mr. Forp. I think that is true; that the Commission takes that po- 
sition formally. 

Mr. Mack. Are you not trying to get on both sides of the fence? 

Mr. Forv. No, indeed. We advised against enactment in its present 
fom. I think as you go through, many of the things we thought were 
amatter of legislative policy, certainly we are not against those pro- 
visions. 

In addition to that, some of the things contained in the bill are in 
other bills which we mentioned, like the amendment to section 409(c) 
(2). That also is included in H.R. 4800. So it is pretty difficult to 
say that the Commission took the position that the objectives of the 
bill really are not good objectives, because we advised against the en- 
actment in its present form. 

Mr. Mack. I wanted the position of the Commission to be clear. 

Would it be a fair statement to say that you support H.R. 4800 with 
certain amendments to eliminate the objectionable portions of this 
bill? 

Mr. Forp. I think we can say it is a correct thing to say that the 
Commission agrees with the objec tives of the bill insofar as it relates 
to ethics, ex parte communications, improved procedures, and the 
sanctions. That is with respect to adjudicatory matters, the sanctions. 
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Mr. Mack. I am not certain that I understood that in the coupy 
of your testimony. I thought you raised an objection in particula; 
to unusual hospitality. 

Mr. Forp. I do not believe that the Commission took that position 
I think in one of the questions it involved the question of unusug) 
hospitality, and then deleting the word “unusual,” and drawing the 
line particularly on “hospitality” on which I made some comments 

Mr. Mack. I understood that to be the position of the Commiggion 
as represented by you. 

Mr. Forp. No. If you delete the word “unusual,” that wag the 
question to which I answered, that most any kind of a little courtesy 
would be a hospitable act. If you left out the word “unusual” the, 
the Commission would practically have to withdraw into seclusion, 

But that was not the position in our formal statement. That was 
in answer to a question, 1f you delete the word “unusual.” 

Mr. Mack. In other words, in your formal statement you had no 
objection to the words of “unusual hospitality ?” 

Mr. Forp. We did not mention that, as I recall. 

Mr. Mack. I noticed that one of the members of the committee 
inquired about this provision. At the time I didn’t think that you 
were very enthusiastic about it because you were not certain of the 
definition. 

Mr. Forp. Not enthusiastic about deleting the word “unusual,” but 
we did not take a position with respect to—as far as the Commission 
was concerned—the two words, “unusual hospitality.” 

Mr. Mack. I will get to that very shortly, but I did have that 
misunderstanding, then. I did think that in reply to the questions of 
the gentleman from Kansas, Mr. Avery, that you questioned the defi. 
nition of “unusual.” 

Mr. Forp. I think the colloquy at that time got into the question of 
unusual hospitality. He developed some additional ideas at that time, 
I think they dealt mostly with what does unusual hospitality mean, 
and the difference in what it might mean to one person and to another, 
I think it is a term that is difficult to use as a standard for all people. 

Mr. Mack. It was included, though, in the Code of Ethics of | 
think, the Federal Power Commission, and two or three other inde- 
pendent regulatory agencies. I do not have that immediately before 
me, but I can tell you as a matter of fact that it is included in several 
of the others. 

Mr. Foro. I was getting ready to say a few moments ago that as to 
terms such as “unusual hospitality” or “hospitality which is not in ae- 
cordance with the previous relationship Sana the individuals,’ 
many codes of ethics use these or similar terms. 

I have the canons of ethics of the American Bar Association. I 
think they have some similar standard. I think it is canon 33 of the 
“Canons of Judicial Ethics of the American Bar Association” that | 
had in mind. 

The CHarrman. Do you have it before you ? 

Mr. Forp. Yes. 

The Cuarrman. Would it be helpful to read it into the record! 

Mr. Mack. Yes. 
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Mr. Forp. “Canon 33 of the Canons of Judicial Ethics of the 
American Bar Association” reads as follows: 

social relations.—It is not necessary to the proper performance of judicial 
duty that a judge should live in retirement or seclusion. It is desirable that so 


far as reasonable attention to the completion of his work will permit, he con- 
tinue to mingle in social intercourse and that he should not discontinue his inter- 


ost in or appearance at meetings of members of the bar. He should, however, 
jn pending and prospective litigation before him, be particularly careful to avoid 


such action aS may reasonably tend to awaken the suspicion that his social or 
pusiness relations or friendships constitute an element in influencing his judicial 


conduct. 

Mr. Mack. Would that not be the same as unusual hospitality ? 

Mr. Forp. I think that there is a concept of unusual hospitality, of 
a little more attention to a person in a judicial capacity than he would 
normally receive from the individual; yes. 

Mr. Mack. I know that you did indicate that you needed guidlines. 

First, I want to call to your attention, and I am sure you are fa- 
miliar with it, the review and inspection program for employee con- 
duct of the Federal Communications Commission, as issued on Sep- 
tember 21, 1954. I am sure you are very familiar with that. 

Mr. Forp. I have it before me. 

Mr. Mack. That would, in effect, be the code of ethics for the Fed- 
eral Communications Commission, would it not ? 

Mr. Forp. The language indicates that it is for the employees. 

Mr. Mack. What about the officers of the Federal Communications 
Commission ? 

Mr. Forp. The General Counsel probably is an officer, as distin- 
guished from a staff member with no particular title. 

Mr. Mack. Then this was drawn by the Commissioners, but not 
to apply to the Commissioners ; is that correct? 

Mr. Forp. It was drawn up by the Commissioners for the employ- 
ees. But the language of the purposes of this, you will observe, at 
the end of the first paragraph, the last sentence, states: 

This means that each of us must do his part in maintaining the reputation 
of the Commission by conducting himself at all times in such a manner that his 
actions will bring credit upon the Commission and the Federal service. 

When you read that language, saying “we,” and the Commission 
saying it, it does have a connotation that it applies to the Commission. 

Mr. Mack. I had that underlined with no question in my mind, 
and I also thought that the officers might refer to the Commissioners. 
But I will stand corrected on that. 

Mr. Forp. I think we usually refer to the Commissioners as 
members. 

Mr. Mack. Then there was a great question as to whether or not 
the Commissioners were bound by it ? 

Mr, Forp. I think the title indicates the extent of its coverage. It 
says: 


9 


Policy statement relating to the review and inspection program for detection 
and prevention of improper conduct of employees of the Federal Communications 
Commission. 


That is why I interpreted it as meaning that it applies to the em- 
ployees, in spite of the fact that the sentence I read would seem to 
ave a connotation that it includes members. 
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Mr. Mack. I noticed that, when I read the full rule. I concludeg 


that it certainly must apply to the Commissioners, but I am pleageq | 


to have your view on the matter this morning. 

Do you think that if it had been very clear that this applies to the 
Commissioners that there would have been any different conduct gine 
1954? 

Mr. Forp. I think I can answer for myself that I would not hayg 
conducted myself any differently. 

Mr Mack. That is hardly a reply to my question. I did not intend 
to get into the category of asking an unfair question concerning thig 
matter, but it is common knowledge that since that time two mem. 
bers of the Commission resigned under great pressure for what has 
been referred to as improper conduct. 

As I indicated the other day, I am not convinced in my mind tha} 
to pass a code of ethics, itself, will solve all the problems. As you jp. 
dicated the other day, you had this very beautiful document, very el. 
orful document, a “Code of Ethics,” which was passed by this Cop. 
gress in the 85th Congress, I believe, the 2d session, which was not 
hanging on the wall of the Chairman’s office at the time. 

If I understood you correctly, it had not been hung. If this “Code 
of Ethics” had been hanging on the wall a few weeks ago, I certainly 
question whether it would have made any difference in the conduct 
of the Chairman at that time. 

Mr. Forp. You see, the first instance that you refer to will probably 
come to trial fairly soon. Iam a little hesitant to comment on whether 
or not a code of ethics would have made a diffierence, whether he 
would have been indicted or not, or the conduct leading to the 
indictment. 

I would hate for anything I might say here in answer to a question 
to be interpreted in some way in that particular proceeding. 

Mr. Mack. I would be the last one who would want you to do g0, 
I am not certain that we are getting an answer to the problem as we 
have discussed it the other day and today. That is what bothers me, 

As I indicated the other day, I am supporting this Code of Ethics, 
but I am not convinced that it will solve the problem. You indicated, 
I think, at the last meeting we had, that you needed further guidelines 
in addition to the “unusual hospitality.” Is that correct? 

Mr. Forp. I think I can say this: That had a code of ethics such 
as you would envision, for members of the Commission, been in exis- 
tence over the last 20 years, I am not prepared to say that history 
would have been any different. 

Mr. Mack. I am inclined to agree with you, but it seems that there 
is no question in anyone’s mind but that something should be done 
to correct the situation. The proposal that has been made by the 
chairman and this committee certainly is a sincere effort to get a cor- 
rection of an undesirable situation. 

The CuarrMan. Will the gentleman yield at that point? 

Mr. Mack. I will be glad to yield to the chairman. 

The Crarrman. Mr. Ford, do you not think the mere existence of 
standards of conduct by which there would be a separation of func 
tions applicable to adjudicatory, rule making, and administrative pro- 
ceedings, that the fact that that was a part of the law which the 
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members of the independent agencies are aware of, that it would bring 
material improvement in matters of this kind? 

Mr. Forv. I am sure that that is true. Our present statute has, to a 
degree, some of those features, but it is not quite as extensive as is 
pro osed in H.R. 4800. 

or instance, the separation of functions provision points out spe- 
cifically what is proper conduct and improper conduct. That small 
portion is now a matter of law. The provisions on stock ownership, 

rsonal interest in a matter pending before the Commission, that 
sort of thing is what I had reference to. 

The CHAamRMAN. That has to do with conflict of interest. 

Mr. Forp. Yes. 

The CHarrMAN. Here we are talking about matters that involve 
decisional matters and the methods by which these decisions are 
reached. 

Mr. Forp. Those are guides of conduct, and that is why I say that 
those guides of conduct ‘have been pretty successful. Further guides 
of conduct may be equally successful. That was the reason for my 
afirmative answer. 

The CuarrmMan. I was not aware that there was anything in the 
present law that provides for that. 

Mr. Forp. I think it may be a difference between guides for con- 
duct involved, for instance, in adjudicatory hearings. There, we 
cannot talk to members of the review staff, they cannot give us recom- 
mendations; there is the separation between the prosecutory staff and 
the decisional staff. To a degree those are guides of conduct. I 
think you are « ‘ompletely aware of those. 

The Cuamman. Those are intra-Commission matters. I am talk- 
ing about outside contacts which, nocordingy to the information we 
have developed over the course of the last 2 years, seem to be the real 
problem. 

Mr. Forpv. While that type of thing is not the same as proposed 
in the bill, 1 was merely using that as an example of a guide for con- 
duct which did not exist before it was enacted, which led me to make 
the affirmative answer to your question. 

The Crrarrman. Thank you. 

Mr. Mack. One of our colleagues in the Senate pointed out the 
other day that the former Chairman of the Commission would not 
have been affected by this legislation because he would not consider 
his paid vacation to Florida as unusual hospitality. He indicated 
oo improper conduct should be clarified and written into law; that 

s, the former Chairman indicated, when he was before this commit- 
ai that this point should be clarified and written into law. 

When you refer to guidelines, do you feel that we should further 
define “unusual hospitality” ? 

Mr. Forp. I think it is a very difficult concept to define objectively. 
Subjectively I made that distinction. It occurs to me that the legisla- 
tive history, for instance the committee report, if that provision is 
retained, might give examples of what is intended so as to be of some 
assistance in determining what unusual hospitality means, or at least 
what the committee had in mind. 

Mr. Mack. You have no examples in mind that you would give to 
the committee, though, concerning this? 
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Mr. Forpv. Not at the moment. In other words, the answer yas 
the first time I had considered that, at the time I made the answer. 

Mr. Mack. You mentioned the other day that it might even jy 
construed to be unusual hospitality when someone lighted your 
cigarette. 

“Mr. Foro. No; not unusual hospitality. 

Mr. Mack. That was hospitality ? 

Mr. Forp. Yes, that is when you draw the line. In other words, ] 
would consider that, or perhaps some people might, a hospitable act, 
If hospitality alone is the test and you draw the line, then it seems 
to me the Commissioners might, in order to protect themselves from 
the criminal penalties, have to withdraw practically into seclusion, 

Mr. Mack. Well, not to be facetious, do you not think that that 
area would be a fairly good place to draw the line of hospitality, and 
if you exceeded this point of having a cigarette or a Coca-Cola, 
something of that nature, with the regulated industries, that that 
would be a fairly good point to not draw a rigid line but to separate 
the two areas ? 

I will restate the question. 

I do not want to be facetious about it at all, but would it not bea 
good place to draw the line? Accepting a cigarette or having a 
Coca- Gola with them, might be the appropriate place to draw the line, 
and I do not mean a rigid line but to draw a line, and when you would 
accept a free trip to Europe or a weekend at their hunting lodge, that 
that would be, without question, exceeding the area ? 

Mr. Forp. I think that, again, goes to the question of legislative 

policy. If it is the intention that Commissioners engaged in this 
saaeiiauee work should be under much tigher restrictions than the 
courts, the justices of the courts, then I think that. would be a very 
good place to draw the line, just to say nothing, no contact. with the 
industry. Whether or not this would accomplish the basic intention 
of the statute is a question. 

Mr. Mack. That is where we always get into an argument. You 
are putting words in my mouth. We all recognize the necessity for 
contact with the industry, but I do not think that this committee, : and 
I do not believe that any of you Commissioners, feel it is appropriate 
to spend weekends at their hunting lodges, to take cruises in their 
private airplanes, which are written off as a business expense, and 
things of that nature. 

I think that exceeds it, the area that is appropriate for gathering 
facts and becoming familiar with the industry. I do not want to 
put words into your mouth, but I think you would agree with me. 

Mr. Forp. I can also agree that at times a Coca- ‘Cola might be im- 
proper. For instance, if there is a luncheon recess in_an oral argu- 
ment involving a matter of great moment before the Commission, if 
you went across the street with one of the parties or with the counsel 
and had a Coca-Cola, it might be perfectly all rieht, but the appear 
ance would be the gravamen of the offense in that sort of a situation. 

Mr. Mack. I think you would be subjecting yourself to criticism 
because of the appearance and not because of the Coca-Cola. 

Mr. Forp. That is true. 

Mr. Mack. That is the point I am trying to make. When you get 
out in the wilderness in the hunting lodge, his hunting lodge, accepting 
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his hospitality, you exaggerate the same effect as ducking out the back 
door with him to go across the street to get a Coca-Cola in the course 
ofa recess in the hearing. Would that not be true? 

Mr. Forp. I say the factual situation and the circumstances sur- 
rounding it can make a very innocent thing appear to be totally im- 
proper which, under other circumstances, would be absolutely just de 
minimis; no one would consider it at all. 

I get into real difficulty with these questions, and the trouble is that 
the circumstances alter the case so much. A Coca-Cola could be bad 
in one instance, and perhaps a party, with a great number of people 
there, or a convention, something like that, would not be. 

Mr. Mack. Yes. I can see the difference also between accepting 
dinner with the broadcasting industry at an association meeting or 
convention, and sitting at the speaker’s table, and having dinner in 
one of the local night clubs as the guest of an applicant. That is a big 
difference. 

It would help if you had a proper place to draw the line concerning 
hospitality and then if it is not a tremendously rigid line you certainly 
would not be precluded from attending the broadcasting industry 
conventions and so forth. It would not limit you. It would not put 
you in a position of isolation or seclusion as you have indicated. Is 
that correct ? 

Mr. Forp. That is right. 

Mr. Mack. I yield to my friend from Kansas. 

Mr. Avery. I was not able to follow the gentleman’s line of question- 
ing, but this bill would preclude the objectionable contacts we have 
been discussing only when there is proceeding before the Commission. 

I was not sure in the gentleman’s questioning whether he was pro- 
pounding the question on the basis of excluding contact at all times or, 
as it is written in the bill, when there is a proceeding before the Com- 
mission. 

Mr, Mack. I was attempting to gather more information so that I 
could do a better job of assisting the committee in its consideration of 
this bill, in the event it needed amendments of any kind. 

Mr. Avery. I did not mean to propound questions to my colleague 
on the committee. That would not be proper. But it would seem to 
me, and the chairman and I discussed this at some length the other 
day, that we are in an entirely different situation when a proceeding is 
before the Commission and in which a representative of the industry 
might be involved, than when there is no proceeding before the 
Commission. 

Mr. Forp. There is a possibility of any licensee being before the 
Commission, of course, at any time. 

Mr. Avery. I think that is an important point. Potentially, every 
licensee is before the Commission. 

Mr. Forp. We asked questions on the payola questionnaire. The 
reply of any broadcaster may, in effect, show that he has been in 
flagrant violation of section 317, which would immediately, of course, 
make it a matter of investigation by the Commission. 

You never know when some broadcaster or some matter affecting a 
broadcaster would bring him before the Commission. 

Mr. Avery. Did we establish the other day, Mr. Chairman, that 
according to this bill, a proceeding for an existing licensee would 
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commence officially when he applied for renewal of his license, when 
he actually filed his application for renewal? 

Mr. Forp. That is true. But then I believe that the chairman 
brought up another question that if it is bad immediately after the 
filing of the application, then why is it not bad before? Of cours 
that is a difficult question to answer. 

Mr. Avery. I want to thank the gentleman for yielding to me 
I will not take any more time. 

Mr. Mack. I thank the gentleman for yielding to me on the same 
subject the other day. I think we are getting into an area of agree. 
ment, at least. . 

However, on this point I do not think it is terribly important 
because I believe if it is in the public interest for the Commissioners 
to attend the broadcasters’ association meeting, and they are all 
entitled to go, and, if I understand the situation correctly, the Govern. 
ment, would even pay their expenses to attend the meeting: 

Mr. Forpv. The Appropriations Committee has made provision for 
that. 

Mr. Mack. They have made provisions for it? 

Mr. Forp. Yes, sir. 

Mr. Mack. I think this committee indicated that they would prefer 
for the Government to pay the expenses when you attend those 
meetings 

Mr. Forp. Each one I have attended the Government has paid the 
expenses, 

Mr. Mack. My point is this: that if that is appropriate, and I 
think we all agree that it is, then it is still appropriate whether the 
chairman or head of the broadcasting association, one of the broad- 
casters, has a case pending before the Commission. 

Mr. Forp. There, of course, you have them all, on all sides of the 
whole thing. 

Mr. Mack. That is exactly the point. There are certain things that 
would be appropriate to do, whether they have a case pending before 
the Commission or not. Of course, as you have indicated, they can 
have a case pending almost on a moment’s notice, at any time, But 
I think we get back to the basic problem of what is appropriate 
and what is not. 

Mr. Forp. In the canons of judicial ethics, a judge attending a bar 
association meeting and half the lawyers there may have matters 
pending before the court, but the lawyers are on both sides, so it is 
the same point. 

Mr. Mack. This is something, of course, that we can discuss for 
many hours. I know I have consumed too much time already. 

There are still some questions, I think you can see, in the minds of 
some of us concerning this. All of us are generally in agreement as to 
need for corrective action. 

I might also state that in my personal opinion, and one of my 
colleagues the other day indicated his personal opinion, I think we 
ought to subject ourselves to the same general rules as the regulatory 
commissions. But in making that statement I certainly do want to 
point out that there is a great difference when the elected representa- 
tive engages in anything that could be interpreted as being improper, 
there is an appropriate remedy. 'The people back home can take 
action. 
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It is a little different in the case of some of the Commissioners. In 
other words, all of the Congressmen go back to their districts and are 
candidates for reelection every 2 years. I think in the case of the 
Commission, in the case of your Commission, Commissioners are ap- 

inted for a period of 7 years. In that length of time, the Congress- 
men have been back home three different times to have the people 
express their opinions. 

Inder the present law there is very little means for removing a 
Commissioner for improper conduct. There can be external pressures 
applied, but it would be extremely difficult to actually remove a Com- 
missioner from the Federal Communications Commission if he did not 
feel that he had conducted himself improperly. 

As I say, I wanted to make it very clear in case there is any mis- 
understanding about it that I do support the idea that we should 
subject ourselves generally to the same standards, but there is a great 
difference and there is a remedy here. What we are trying to do is 
to place a remedy down there. 

Mr. Forp. I think our statement recognizes to a degree that differ- 
ence in the fact that when we are making rules, we are, in effect, legis- 
lating. When we are adjudicating cases, we are in effect performing 
judicial work and there is quite a difference between judicial work and 
egislative work. 

Mr. Mack. To me this is a very important subject, and I did want 
to ask a few questions about it. I hesitate to get into the area that 
I am going to get into now because it does involve a case that is 
pending before the Federal Communications Commission. 

However, you have referred to the case in your testimony, so I 
presume that we could at least refer to the general area. Is that 
correct ? 

Mr. Forp. I think perhaps if you will proceed with the questions, 
I will try to avoid any prejudgment or any improper statement. in 
connection with it. It may be that I could answer a question or two 
on it. 

The Cuarrman. The Chair will have to watch this very carefully 
because in the precedents that have already been set, we would, by 
questions and answers, disqualify the Chairman of this Commission 
from his responsible position in passing upon a case that is actually 
before him. I call that to the attention of the gentleman before he 
starts with his questioning. 

Mr. Mack. Mr. Chairman, I have no intention whatever of doing 
that, and we might run some risk of doing that. For that reason, I 
will not pursue the questions. 

I do feel that I, as a Member of Congress, can express any opinion 
that I care to and that, Mr. Chairman, would not prejudice the case. 
Is that correct ? 

The Cuatrman. The Chair would so feel. 

Mr. Mack. I wanted to have that point clarified as well, that any- 
thing I might say would not be intended to influence the case. As 
a matter of personal opinion, I do not think that cases are influenced 
through public disclosure. 

Iam not going to proceed into any detail except that I raised the 
question the other day concerning rulemaking because I wanted to 
clarify this point. 
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_ In my opinion, and I think in the opinion of the committee, ¢}, 
Sangamon Valley case was one of the most flagrant cases of ex aia. 
contact, improper ex parte contact. That is the reason I felt I wanted 
to get into the case. However, because of the risk of causing 0H 
Mr. Ford, to be disqualified, 1 will not proceed in that particulay 
instance. 

I did want to inquire about one other point, however. 

In this bill, in matters of broad general policy, rulemaking woul 
not be limited by this bill. 

Mr. Forp. Rulemaking would not be limited by the bill. We woul 
still have the same authority to make rules that we have now. By 
the conditions under which you would make the rules would }y 
limited. 

Mr. Mack. I certainly would not want to amend the bill so that jt 
would not apply to cases of rulemaking that have been criticized by 
this committee before, or pointed up by this committee. : 

In the definitions of rulemaking, “proceeding” would not apply io 
certain problems of internal administration. ; 

Mr. Forp. Yes, because rulemaking follows the definition in the 
Administrative Procedure Act. 

Mr. Mack. How far does the Commission go to require the keep. 
ing of minutes showing its actions, such as amending an outstanding 
notice for rulemaking? 

Mr. Forp. That is provided by law. 

Mr. Macx. How soon are the minutes made available to the public! 

Mr. Forp. Section 4(j) of the Communications Act provides that— 
every vote and official act of the Commission shall be entered of record and 
its proceeding shall be public upon the request of any party interested. 

Normally, the minutes from the last meeting are approved at the 
following meeting, and then are available. There are some instances 
in which there is an error in the minutes and they may be corrected. 
But that is very rare. 

Mr. Mack. And all of the minutes would be made available as soon 
as possible ? 

Mr. Forp. Yes. We try to get them out as fast as we can. 

Mr. Mack. You said the other day that in this definition of “pro- 
ceeding” it would apply to practically all rule-making. 

Mr. Forp. That is correct. 

Mr. Mack. Would it apply to internal administration ? 

Mr. Forp. No. I specifically excepted that. 

Mr. Mack. And it would not apply to other broad areas, where it 
does not undertake to afford interested persons an opportunity to par- 
ticipate. 

Mr. Forp. Yes; that is right. There are two parts to it. 

Mr. Mack. I cannot see that this definition would place an undue 
hardship on the Commission in its proceeding. 

Mr. Forp. It would include any type of rulemaking in which we 
issued a public notice. As I interpret H.R. 4800, it would include 
everything except to the extent that there is involved any military, 
naval, or foreign-affairs function of the United States or any matter 
relating to agency management or personnel, or to public property, 
loans, grants, benefits or contracts. 
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Those are the exceptions in section 4 of the Administrative Pro- 
cedure Act. It seems to me by part 1 and 2 of the definition it in- 
cludes all of that in rulemaking except as excepted by that provision. 

Mr. Mack. I certainly would not want to amend that so that cer- 
tain proceedings can get out under the fence. I think here, again, 
we are generally in agreement on what we are trying to do. 

You feel that in the process it might place a burden on the Com- 
mission, an undue burden on the Commission ? 

Mr. Forp. I think it would restrict them unduly in rulemaking of a 
broad, national character. 

Mr. Mack. It would be difficult to amend this bill, and still cover 
an area Which I think this committee feels was one of the most flagrant 
cases of improper ex parte contact. 

Mr. Forpv. That was the point at which Chairman Harris asked if 
we would cooperate in trying to find that language. As I pointed out, 
in the legislative history of the Administrative Procedure Act, the 
report of the committee pointed out that there is a type of rulemak- 
ing which is accusatory in form or involves sharply controverted fact- 
ual issues. 

In those cases, the exception should not be applied. We have cur- 
rently issued a notice of proposed rulemaking in which we will under- 
take to draw the line between those rulemaking proceedings in which 
separations of functions should apply to or be on the record, and 
those of broad, national interest for which we should be able to get 
the information from any source we choose. 

Mr. Mack. I presume that if you have an amendment to that defi- 
nition, you would submit it? 

Mr. Forp. Yes. We would have no objection to that type of legis- 
lative enactment. 

Mr. Mack. I do not want to prolong this questioning, but I want 
to ask you about writing your own opinions. 

Did I understand your testimony the other day to be that this might 
cause the elimination of the nonlawyers from the Commission ? 

Mr. Forp. No, I did not think it would cause elimination of the 
nonlawyers. 

Mr. Mack. You said that they made a great contribution, and if we 
put this requirement in—I am trying to paraphrase the statement you 
made the other day. That is how I recall the testimony. 

Mr. Forp. This is a pretty difficult area of work. A nonlawyer, if 
he were assigned the task of writing the decision and signing his name 
to it, would use his legal staff, or his legal assistant, or other legal 
talent, as a means of doing it. 

What I pointed out was that if the case is assigned to a particular 
Commissioner before the oral argument, then he will concentrate on 
that case and his staff will concentrate on that case and other Com- 
missioners would do likewise. I cited the statistics of 132 final de- 
cisions last. year and seven Commissioners, which would mean about 
1) cases apiece. This is more production than the hearing examiners 
have. 

So a Commissioner would be very busy with the cases he was going 
to be assigned. What I cautioned was that it might lead to one-man 
decisions, because one Commissioner would know all about that ease, 
yet his brother Commissioners would be involved in the cases they 
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were studying. To me this might lead to a less desirable practi, 
than we have now. 

Mr. Mack. I did not understand that at all the other day. I thought 
you were referring to a nonlawyer. 

Mr. Forp. I said if you want the Commissioner himself to be yp. 
sponsible, then the Commissioner should be a lawyer. In other words 
if he is to write the decision. I was in the Office of Opinions and 
Review for a number of years and I wrote these decisions, and I know 
there is a great deal of work involved in it. 

It would, I think, require a lawyer to prepare the decision, Jf 
individually I am to be responsible for that decision, I want to pre- 
pare it. Otherwise, I am delegating it to someone else. 

Mr. Mack. If this were enacted into law would you, personally 
prepare all of your opinions without any assistance from legal staf 
of any kind? 

Mr. Forp. Indeed not. No, indeed. 

Mr. Mack. So it would be the same whether the individual wag q 

lawyer or a nonlawyer. The only difference would be that the Com. 
missioner would be responsible for the opinion, whether he wrote 
every word of it himself or whether the staff wrote it for him. He 
still would sign his name on the opinion. Is that correct? 
; Mr. Forp. He would sign his name on the opinion, but, for instance, 
if I am going to sign an opinion, I will go through the opinion with 
a fine-toothed comb, and I will change and work and read a great 
deal more on it than I presently do. I understand that there are some 
organizations that do sign their own opinions, but they have the 
same kind of a setup that we have. 

They have a group of opinion writers all in one place, and the 
opinion writers prepare it. The extent to which the individual Con- 
missioner injects his own language and personality into the deci- 
sions, I do not know. 

Mr. Mack. I really do not see any objection at all, other than as 
you have indicated, that each Commissioner might be more interested 
in the particular case he is responsible for. 

Mr. Forp. The purpose, it would seem to me, would be to place an 
individual responsibility on a Commissioner, and when he signed the 
opinion then he would personally be responsible for the language in 
that opinion, as contrasted with the present system in which all 
Commissioners are responsible for the language of the opinion. 

I just do not see what the beneficial effect of this would be, if you 
are going to have a group write it in any case or in what way it would 
change the system from the present time, except to have six or seven 
groups writing opinions instead of just the one group. 

Mr. Mack. I cannot see why it would make it any more difficult 
on the Commissioners, the lawyers or the nonlawyers, and I cannot 
see how it would require the employment of one additional staff 
member. 

I do not want to interrupt you, but I have another question. 

I understood that you also objected to the 2-year prohibition in 
practicing before the Federal Communications Commission. 

Mr. Forp. That is correct. 

Mr. Macx. I understood that you raised some legal question con- 
cerning the authority to limit the members who are presently 
employed. 
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Mr. Forp. If you select out Government employees of five groups, 
which is a very small fraction of Government employees, and you 
impose conditions on them that you do not impose on employees of 
other, the great, vast bulk of Government employees, I think it does 
raise some question as to whether or not 

Mr. Mack. Did you not say that it might affect only those people 
who are presently employed ? : 

Mr. Forp. I think this language goes further than that and affects 
prior people who have been employed. 

Mr. Mack. But you did not raise any question concerning the 
authority. 

Mr. Forp. The present and future employees. 

Mr. Mack. There would be no question about the future employees 
in your mind ? 

Mr. Forp. That is right. 

Mr. Mack. There is no question in your mind but what we would 
have the authority to place that limitation on future employees; is 
that correct ? 

Mr. Forp. Well, I think that is a question for the Congress, as to 
whether or not they want to pick out a small fraction of Government 
amployees and impose that sort of condition on future employment 
of those individuals as opposed to the great bulk of employees. 

Mr. Mack. What would be your opinion if it were done on a larger 
scale to include all Government employees ? 

Mr. Forp. I would say within the legislative judgment you would 
have that authority. - 

Mr. Mack. We would have that authority ? 

Mr. Forp. Yes. 

Mr. Mack. And did you express an opinion on it? 

Mr. Forp. No, we felt when it comes to the point of changing sides 
or using information that you obtained in your Government employ- 
ment—for instance, if you are employed in a particular case and even 
2 years go by, and you still know the Government side of that case 
and that case is pending—you should not be permitted in that case 
to change sides, so to speak, to switch from representing the Govern- 
ment to representing somebody else as opposed to the Government. 

But whether or not on matters in which you have had no concern, 
a Government employee or a Commissioner has had nothing to do with 
a particular matter, a 2-year ban is a penalty without any correspond- 
ing benefit to the Government. 

r. DinceLi. Would the gentleman yield to me? 

Mr. Mack. Yes, I will yield. 

Mr. Drnceit. Mr. Chairman, this question that Mr. Mack is raising 
isone that I was exploring with you, as you recall, when we were con- 
cluding the other day. You are now around to a point which is very 
interesting to me. 

Will you tell me how a former member of the Commission like yours 
or the Federal Power Commission could fail to use information, ex- 

rtise, contacts within the Commission to a tremendous advantage 
or a client of his own over another perfectly honorable member of the 
profession. 

Iam assuming that both of these men are honorable men and to the 
extreme detriment perhaps of the clients of those who were not so 
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fortunate as to retain a lawyer who had, let’s say, just left or had jp. 
deed left in the past 3 or 4 years even the Federal Communications 
Commission. 

Mr. Forp. I don’t think that the actual experience indicates that 
that is true—at least I am familiar with our agency—because the mog 
difficult thing in the world for a staff member to do when he leaves anq 
goes out in private industry is to win his first case. 

Mr. Dincetu. I am not referring to a staff member. 

I am now directing your attention specifically to members of the 
Commission as opposed to staff members. 

Mr. Forp. And the question is with respect to immediately after he 
leaves the Commission ¢ 

Mr. Dincetu. Yes. 

Mr. Forp. At the present time, you understand, there is a provision 
of law saying that if he does not serve out his term, then he is barred 
for 1 year. If he serves out his term, then the general conflicts of in- 
terest statutes apply, too. 

Mr. Dincetx. Can you tell me that this situation that I pointed out 
would not offer, a really unfair advantage from the standpoint of ex- 
pertise, from the standpoint of contacts within the Commission, from 
the the standpoint of familiarity with general matters, and policy, and 
so forth within the Commission, in the hands of a former member of 
the Commission as opposed to an ordinary member of the legal profes- 
sion here in Washington with an undue detriment to those who would 
be incapable for one reason or to achieve representation of this par- 
ticular type. 

I am referring to honorable men. I am asking the question and I 
hope it is a fair question. 

Mr. Forp. I think this is a Government-wide problem and whatever 
answer comes about in this kind of a situation involving these five 
Commissions is true generally. 

For instance, suppose a judge of the Court of Appeals would hap- 
pen to resign and start representing clients and would come before 
the court. He would have a knowledge of how the minds of the re- 
maining members of the court work. He can do that. 

Mr. Drincetu. Let’s divorce ourselves from consideration of these 
other agencies. 

Mr. Mack. John, if I may just ask about that, you say it is wrong 
in the case of a judge to come back before the court ? 

Mr. Forp. I wasn’t passing judgment on whether it was right or 
wrong. I was saying it is a Government-wide problem and if it is to 
be applied to one particular group I think it is a matter of legislative 
policy as to whether you want to apply it across the board in all fair- 
ness to all types of Government employees. 

Mr. Drncett. Is it not a fair statement to say that this committee 
has a certain jurisdiction and that probably if we apply it to the Fed- 
eral regulatory agencies we are about reaching the limits of our com- 
mittee jurisdiction ? 

Mr. Forp. I do not want to comment on the committee’s jurisdiction. 

Mr. Dinceti. However, there is a definite possibility that this state- 
ment is so and, accordingly, it would appear then that this matter 
devolves of itself on a matter of policy within the committee as to 
what degree we intend to legislate with regard to this conflict-of- 
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interest point, and then maybe we will go on next week, or next month, 
or next year, and perhaps another committee within this Congress 
would go into the question of the Federal Government conflict. of 
interest as a whole. 

Am I correct on that, sir? 

Mr. Forp. Yes; I think you are right. It is strictly a matter of the 
committee’s legislative discretion. 

Mr. Drnceti. Thank you. 

I thank the gentleman for yielding. 

Mr. Mack. There are two things in particular that bother me about 
this. One is, you have indicated these people come back and either 
directly or indirectly practice before the Commission. 

We had one case of a former Chairman of the Federal Communica- 
tions Commission who accepted a fee for $50,000 or $55,000 within 2 

ears after he resigned, for certain services that many of us had diffi- 
culty in identifying. 

We had another case of a Chairman of the Federal Communications 
Commission who evidently for 6 months before he resigned was mak- 
ing his plans to get out into private industry. I am not indicating 
or saying that he was improperly doing so, but certainly it could have 
affected his decision during that 6-month period. Some type of limi- 
tation should be proposed. 

Mr. Forp. The only comment that I have is that is a broad govern- 
mental matter. People come into the Government from various walks 
of life and they would have occasion to come before the department 
they had been employed in, but so far as the Commission is concerned, 
I refer you to the statement that we made on page 8: 

It must be remembered that Commissioners and employees of the Commis- 
sion may have devoted most of the years of their professional experience to 
this specialized governmental regulatory agency. To prohibit them, after long 
years of service in the public interest in a highly specialized field, from using 
that experience after leaving such employment, would be inequitable. 

Mr. Mack. Of course, what we are trying to do is to permit them 
to be gainfully employed and after a certain period even come back 
into practice before the Commission, but to make some limitation, 
and perhaps it needs additional amendment so that, in the case of 
Commissioners who are not reappointed, they could come in and 
practice immediately, but have some limitation so we can protect 
ourselves against these two areas that I feel to be very important. 

Mr. Forp. There are some general conflict-of-interest statutes which 
now have some bearing on that. 

Mr. Macx. I have no further questions. 

The Cuarrman. Mr. Devine, did I get to you last week? 

Mr. Devine. I have no questions, Mr. Chairman. 

The Cuarrman. Mr. O’Brien? 

Mr. O’Brien. I asked questions last week. 

The Cuarrman. Mr. Moss? 

Mr. Moss. I have a few, Mr. Chairman. 

Mr. Ford, we seem to have quite a bit of trouble on this proposed 
language dealing with unusual hospitality. Of course, I concede 
that there is no substitute for good judgment, but I would also observe 
that we have seen instances of very bad judgment. 
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If we cannot define “unusual hospitality,” perhaps we could arrive 
at some understanding as to what the usual hospitality is in conneg, 
tion with the duties and functions of a member of a commission 

What is the usual hospitality ? 

Mr. Forp. Well, the bar association has an annual dinner and | 
think over the years members of the Commission have attended that 
dinner, I don’t know what the cost of it is, but it is certainly a fing 
dinner at one of the hotels here in town. 

The National Association of Broadcasters are having a meeting in 
Chicago in the next couple of weeks and I think most of the Commis. 
sioners will attend that meeting at Government expense. 

Mr. Moss. I think this is an important point. In some instances 
these meetings have been attended not at eden expense. 

Mr. Forp. I think that may have been true, according to the record 
of this committee, prior to the beginning of its hearings in 1958 
That has not occurred since that time. 

Mr. Moss. Would you say that the attendance at Government ex. 
pense where the broadcasters are paying for food at the banquet and 
the entertainment is usual, but if at the expense of the broadcasters jt 
becomes unusual ? 

Mr. Forp. No; I wouldn’t think that it would be unusual to go to 
a National Association of Broadcasters Convention and for them to 
invite you to the banquet for the entire broadcasting meeting, at 
which perhaps you may be invited to speak or something of that sort, 
and to pay for your dinner. 

The way in which we take care of that is that we have a provision 
that Commissioners can travel with an allowance not to exceed $95 
a day actual expenses, so that what it actually means is that the Gov- 
ernment pays for everything that you are furnished that the Govern- 
ment should pay for. If you don’t have to pay for it out of your 
pocket, the Government doesn’t pay it, so the question then becomes 
whether attending a banquet at the National Association of Broad- 
casters Convention is unusual hospitality. 

Mr. Moss. No. I think we fail to mesh at that point. 

I mentioned the fact that they were picking up the tab for enter- 
tainment and for the food at the banquet. If the travel expenses 
were paid by the industry, and my question went to that, and the hotel 
expense, would that be usual or unusual hospitality ? 

Mr. Forp. Here you get into the context of the situation. The 
National Association of Broadcasters is composed of about 75 percent 
of the membership of this industry, so that you get all sides involved. 
Any speech that you make, or your mere presence there is somewhat 
like a bar association gathering. It is a little hypothetical at this 
point as to whether it is unusual hospitality because it does not occur 
now. 

I think that the committee considered the unusual hospitality and 
the Commission abided by the views of the committee. 

Mr. Moss. Do you feel that the committee was in error? 

Mr. Forp. No; I don’t. 

Mr. Moss. Then we could agree that in context with recent happen- 
ings, that would be regarded then as unusual hospitality ? 

Mr. Forp. It is not usual. 
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If you weren’t on the Commission, I don’t think that they would 
tto pay your way. 

wr. Moss. That might be a good yardstick; if you are not on the 
Commission, would they want to pay your way and your expenses? 

Mr. Foro. I think that is a very good one. 

Mr. Moss. In other words, the entertainment or hospitality is ex- 
tended solely because you are a member of the Commission? 

Mr. Forp. I thing that is true, but, on the other hand, if you use 
that as @ _ yardstick, then of course you in fact are excluded from 


any type of hospitality and you might as well delete the word “un- 
ysual” and just use the word “hospitality.” 


Mr. Moss. Why ? 

Mr. Forp. Simply because I think it is to the advantage to the 
industry to have the Commissioners come to the convention, and one 
of the features of the convention is that the Commissioners appear on 
a panel. 

Mr. Moss. You would be at the convention, but you would be there 
at Government expense rather than the expense of the industry? 

Mr. Forp. That is the way it is. 

Mr. Moss. Therefore, the advantage is not lost; is it? 

Mr. Forp. If you go to a luncheon, for instance, and they pay— 
well, I think that is where we were crossed up before. Yes. 

Mr. Moss. I think we can say if you are going out to an industry 
luncheon that by custom well established your host picks up the tab 
for the luncheon. Now, it might be different if you are going to have 
avery fine dinner with someone who has a license and just wants to 
talk with you by yourself about his problems rather than the industry 
association inviting you. 

Mr. Forp. It could be very different; yes. 

Mr. Moss. I was interested in the mention of the conduct of Justices 
of the Court in this matter of what the Commission members may 
ormay not do with complete propriety. 

Is it not true that as far as the licensees are concerned, they have 
matters always pending before the Commission ? 

Mr. Forp. Just before, or just after, or in between ? 

Mr. Moss. Always. 

Mr. Forp. They are subject to the jurisdiction of the Commission 
all the time. 

Mr. Moss. There is always the positive mandate by law to regulate 
the licensee, and therefore he has matters pending at all times? 

Mr. Forp. I think that is true. 

Mr. Moss. That is a little different from the judge. He does not 
have all of the people with matters pending before his court. 

Mr. Forp. That is true, but any person in the community may come 
before him at any time, however. 

Mr. Moss. Oh, yes, but someone else initiates bringing them before 
him; he does not. Yet the Commission also has the very positive 
mandate to, if necessary, initiate actions involving the licensees; does 
it not ? 

Mr. Forp. That is true in many instances. 

Mr. Moss. When we talk of licensees, we are talking of people who 
always have matters pending before the Commission ? 

Mr. Forp. That is right. 

544286011 
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Mr. Moss. Therefore, the conduct of the Commissioners in dealj 


with the licensees has to be just a little different from the conduct f al 
the court in dealing with citizens or even members of the bar? F wt 

Mr. Forp. For instance, there are so many matters pending and p aes 
newals come up at such peculiar times in rotation that when you talk t 
to a licensee you do not know whether he has a renewal pending, 9 7 
whether he is in hearing, unless it is some outstanding matter, Yon : 
would have to have a terrific memory, which I do not think he PN 


people have, to remember which licensees are up at which times, g 
that I think you are correct. | oo 


Mr. Moss. Of course, if you were going to, as in the very recent | ~ 
case, accept extensive, whether usual or unusual, certain extensgiye re 
hospitality, you would have some knowledge of the status of the S 
licensee. or ¢ 

‘Mr. Forp. I think the record in that matter speaks for itself, | “* 
that respect. say 


Mr. Moss. I have been impressed, particularly during the hearings cee 
on the Miami cases, with the widespread ex parte contact, which w 
I think, fully documented in the committee’s hearing. I thought it 
was rather a shocking chapter. 

What type of ex parte contact would you say is proper in an ad. | 
judicatory matter ? M 


I have read the testimony, which I imagine is the consensus of the " 
Commission, is it not ? . 
beec 


Mr. Forp. In an adjudicatory case in which there is a separation bl 
of functions, the Senate committee report said : ssa 


The gist of this subsection is that no investigating or prosecuting officer a 
shall, directly or indirectly, in any manner, influence or control the operations to b 
of hearing and deciding officers except as a participant in public proceedings ° 
and even then in no different fashion than the private parties or their repre M 
sentatives. Ex parte matters authorized by law means passing on requests for | M 
adjournment, continuances, filing of papers, and so forth. N 

In other words, the tradition ex parte matters in which you can | 
normally approach a court, subpenas, that sort of thing, are per- M 
missible. No other presentation with respect to an adjudicatory on- cy ¢ 
the-record case is permissible. wou 

Mr. Moss. led in your opinion, is that completely adequate? resp 

Mr. Forp. As far as ex parte contacts are concerned ? caus 

Mr. Moss. Yes. whi 

Mr. Forp. I think that this has governed the courts for many years | _ perl 
and is adequate to govern the commissions. M 

Mr. Moss. Do you feel that it has governed the Commission? whe 

Mr. Foro. At this point I think I should call your attention to the ye 
fact that the initial decision has been issued in some of these cases ice) 
which involves the question of ex parte contacts and that I will be M 
required in the course of my duties in the future to pass on that very M 
question in a matter which the court has remanded to us, so that I | the! 
would hesitate to express that particular opinion now as it might be M 
a prejudgment of pending cases before us. to t 

Mr. Avery. Will the gentleman yield for just a short question at | gral 
this point ? M 

Mr. Moss. Yes; I would be very happy to yield. they 

Mr. Avery. This particular thing was going through my mind 4s M 


the colloquy continued between you and Mr. Moss. According to the | mak 
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pill, when the proceeding is before the Commission, these ex parte 
representations are precluded and “person” is defined as a person in 
oublic life or as an individual. 

How would you construe a request for a status report on a matter 
that is in adjudication before the Commission ? fpo/9 

Would you think that was an impropriety the way the bill is 
presently written 

Mr. Forp. Section 104(a) of the bill provides that— 

No person shall communicate, orally or by writing, with any member or em- 
ployee of the Commission concerning the issues, merits, or disposition of any 
proceeding. 

So, based on that language, it would have to be either merits, issues, 
or disposition, and with regard to the request as to the status of the 
ease, 1 don’t see how it would be in violation of this bill. And I might 
say that we do get just dozens and dozens of requests for status or pro- 
ceedings from Members of Congress and others, and they are just 
routed through and the reply goes back and no significance at all is 
attached to them. 

Mr. Avery. That, of course, becomes a matter of record: does it not? 

Mr. Forp. A matter of record and a matter of routine. 

Mr. Moss. Is there any type of contact which, in connection with an 
adjudicatory matter, should not be made a matter of record 

Mr. Forp. When you request a subpena, I do not believe that that 
becomes a part of the docket and it is in fact ex parte until the return- 
able day of the subpena, and then if you notify the witness not to 
appear, it would never be a matter of record, I guess, so that there are 
matters of that kind which are entirely appropriate, equal treatment 
to both sides, and both sides having the same conditions. 

Mr. Moss. Is there any other type? 

Mr. Forp. On issues ¢ 

No; I can’t think of anything that shouldn’t be a matter of record. 

Mr. Moss. A member made a telephone contact ? 

Mr. Forp. Again I am at some disadvantage because of the penden- 
cy of these proceedings involving ex parte contacts and I think it 
would be too bad if I compromised the Commission in some way with 
respect to what is proper and what is improper ex parte contact, be- 
cause we do have certain factual situations pending before us on 
which we must make an on-the-record determination. We are getting 
perilously close to it. 

Mr. Moss. Let’s go to this rulemaking. This seems to be the one 
where we find the Commission in sharpest disagreement with the 
fpasisions of the legislation. Broadcasters have actually received 
leenses as a result of rulemaking; have they not? 

Mr. Forp. Indirectly, but not as a result of the rulemaking itself. 

Mr. Moss. Without the rulemaking they would not have received 
the license ? 

Mr. Forp. No; because the channel would not have been assigned 
to the community for which they could meet certain criteria for a 
grant of a license ; that’s right. 

Mr. Moss. And through this avenue they received an advantage 
they would not have received otherwise ? 

Mr. Forp. The channel was allocated to that community by a rule- 
making proceeding and they could not have applied for it with any 
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degree of success had it not been moved in the rulemaking proceeding, 
that is correct. 

Mr. Moss. Why would it be such an onerous undertaking to proper. 
ly record ex parte contact in connection with rulemaking, noting the 
exceptions which are granted to the Commission by the language of 
the bill ? 

Mr. Forp. We have not opposed that. 

Mr. Moss. You have not opposed that at all ? 

Mr. Forp. No. 

Mr. Moss. I thought it was the position that it constituted a very 
onerous requirement on the Commission. 

Mr. Forp. To apply the on-the-record requirements with respect to 
rulemaking ? 

Mr. Moss. Yes. 

Mr. Forp. No. I have tried to draw that distinction throughout my 
testimony, that there are certain types of rulemaking proceedings that 
I interpret the legislative history of the Administrative Procedure Act 
to enjoin the Commission to apply the on-the-record separation-of. 
functions concept, but there are still other types of rulemaking pro. 
ceedings in which it is quite desirable that the Commission obserye 
experiments or observe demonstrations and gather the information 
from any source they can. I used as examples of that demonstration of 
space communications this question of UHF-VHF allocation, a very 
difficult question, that I think we ought to be able to get the informa. 
tion from any source we can possibly get it, and all the expertise, and 
experience, and knowledge we have hasn’t permitted us to solve it yet, 

Mr. Drneett. Would you yield to me at this point? 

Mr. Moss. Yes; I would be very happy to. 

Mr. Dineett. Is there any reason now, if you were to get ex parte 
information of this sort with regard to this UHF-VHF controversy, 
that you could not and should not indicate that you had received or 
had sought ex parte information on a thing of this sort in the public 
record, and then to proceed to use this in a proper way ? 

Is there any reason why you should not do that ? 

Mr. Forp. The statute would require a fair summary of this. 

As to the question of going, for instance, to a demonstration, 2 
people may talk to you in the course of a day about it. To come back 
and identify those people and put that in the record, you might be plae- 
ing a burden on me that I couldn’t possibly do, under criminal penalty, 
and if that is the case I will avoid that sort of activity. 

Mr. Dincety. That is precisely it. 

If you had somebody come up to you, let’s say, at a cocktail party 
or somebody came up at a demonstration, could you not say, “The law 
says I have to record this. Will you just send me a letter expressing 
your views on it?” 

Is there any reason why you could not do that ? 

Mr. Forp. Oh, no. 

Mr. Dincetyu. Therefore, it would not constitute an undue burden 
at all to the Commission. 

Mr. Forp. I think there are some Commissioners that have done 
that. 

Mr. Drncetx. And actually, you would be in effect protecting your- 
self from improper influence and this law would actually act as an 
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umbrella or a fence behind which you could hide or shield yourself 
from improper communications and would enable you to do your 
ie, potter with regard to rulemaking and adjudicatory procedure 
bo 

Mr. Forp. In some instances I think that is right, but if the law 
required me to shield myself from all contact with the industry, in 
very short order I would be left way behind the advance of the 
industry. 

Mr. Dincetu. This bill does not so require though; does it? 

Mr. Forp. It is my interpretation that it did. 

Mr. Dincetu. I would commend to you the testimony of the last 
witness. What was his name? 

Mr. Moss. Dr, Newman. 

Mr. Forp. I haven’t had a chance to review his testimony, but I 
understand he said provisions of this would permit us to make excep- 
tions, so if it can permit us to take the bulk of all 600,000 applica- 
tions and it would permit us to accept this number, and Congress 
certainly would not intend that, because if we went down to the 
Commission and accepted all applications and all of these things, 
then, of course, we would be in effect violating the spirit of it, where 
would we draw the line? 

Mr. Moss. What is a fair summary ? 

Mr. Forpv. That I don’t know; I would assume as much of it as 
you could remember, and one of the points that we made is if it is 
an improper contact and you have to sit down and write out what 
it was, then it is impressed on your mind. 

Instead of just wiping it out of your mind and saying, “You are 
talking to me improperly,” and walking away, you would have to go 
back to your office, sit down, and reconstruct and write down, and 
impress on your mind what this improper contact was. 

Mr. Dinceti. That is not a proper statement for this reason: If 
someone was to, for example, try to make an ex parte communica- 
tion, all you would have to do would be to say, “I am sorry, I cannot 
talk to you about that. If you wish to have this a part of the public 
record, write me a letter,” and then all you have to do is say, “So- 
and-so attempted to discuss so-and-so with me. I suggested that he 
place this communication in written form for the public record.” 

That would be all that you would have to put in the file. That 
would be all, would it not, Commissioner ? 

Mr. Forp. I wouldn’t think so, but I think your views on it do 
form part of the legislative history of this. 

Mr. Moss. Now, does not the requirement under H.R. 4800 go only 
to contact after notice of a proposed rulemaking has been issued ? 

Mr. Forp. I think the answer to that is yes. 

Mr. Moss. Then I am still at a loss as to why it would be difficult 
to fairly summarize. 

That does not mean a precisely accurate and a detailed blow-by- 
blow description of a conversation or something you have observed. 
It merely means a fair summary, something summarized in good faith 
as representing your recollection of it. 

Mr. Forv. You remember, there is a criminal penalty attached to 
this. . 

Mr, Moss. Yes, 
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Mr. Forp. Occasionally you get people just generally talking cop, 
munications law and you get a hypothetical question. Three months 
later you discover that that hypothetical question had to do in fag 
with a proceeding pending that you did not know anything about, y 
in effect you have failed to write a fair summary and the only thin 
you have is a hazy recollection of it, and then you realize that some. 
body has pulled a fast one on you. And if that happens a few time 
you certainly cure yourself and I think that you would just refyy 
contact. It is the only way you can protect yourself. 

Mr. Moss. Is contact that widespread ? 

You are a very busy man. 

Mr. Forp. That is true. 

Mr. Moss. Somehow I cannot feel that the type of contact we ay 
now discussing is so widespread as to make it such a difficult or such 
an unreasonable requirement. 

Mr. Forp. What I am talking about are the possibilities. T have no 
problem with it myself. 

Mr. Moss. Does anyone else that you know of have a problem with 
it? 

Mr. Forp. It is the problem that the legislation itself would create, 
I have no problem handling this sort of thing myself at all because jt 
just does not arise with me, but if I had this piece of legislation, they 
I would be very wary because I would want to comply with it 
completely. 

For instance, take this convention we are going to have of the 
National Association of Broadcasters. At that meeting I suspect that 
each of us will meet several hundred broadcast licensees. I would 
not feel free to go to that and to get acquainted and have them se 
me and maybe hear some of their problems, something we are not 
doing right, and it is surprising how critical broadcasters can be, 
And they will tell you that you are not doing what you ought to do, 
and so on. 

Mr. Moss. It may surprise you, I cannot see where that would hurt 
you one bit. I can see that you go to these conventions and you get 
the gripes of the broadcasters. 

Mr. Forp. It doesn’t hurt us to get criticized. 

Mr. Moss. However, Mr. Chairman, where do you get the gripes of 


the public, which is the purpose of the Commission really, to regulate | 
in the public interest, not in the interest of the broadcasters, unles | 


that interest is fully consistent with the public interest ? 


Surely you are going to get gripes. I think this is the type of con | 


tact of which a summary would make a very important contribution 
to the records of the Commission. 

Mr. Forp. We get a substantial volume of mail at times from the 
public in which they are extremely critical. 

Mr. Moss. There is no difficulty in summarizing that. 

Mr. Forp. No, that is a matter of correspondence right there. 

Mr. Moss. In these demonstrations, we will say of space communi: 


eS? 


‘ations, if it has a bearing on the rulemaking, why would it not be 


very worthwhile to summarize fairly such a demonstration ? 


Mr. Forp. This is an area in which I think that members of this | 


committee are just as expert as the Commission because when we att 
involved in a rulemaking proceeding, we are, in effect, performing 
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a legislative function, and I think that if you will transpose yourself 
and consider it the same as legislation, when we are talking about 
rulemaking, you are in a position to know whether or not it would be 
q burden on you to include in the record of the committee considering 
this bill every contact or everything that you are able to learn about 
this H.R. 4800 or other matters. I think your judgment on that is 
ist as good as the Commission and we have no particular expertise 
that the Congress doesn’t have in that field. 

Mr. Moss. Speaking from my experience, I do not think it would 
lace any great burden on me. 

However, I am not always willing to buy the comparisons of the 
Gongress with the agencies it has created. I have some differences 
there in my observations. 

I will go home this year and I cannot plead any privilege when my 
employers start to ask me questions. If I do, I create a prejudice 
which can be dealt with very effectively at the ballot box, and I cannot 
duck these things. These are going to be examined into, and I have 
learned that in political campaigns there are really no rules of fair- 
play as to what they might inquire into as to your reasons. They 
probe your thought process quite willingly and quite properly. 

These are experiences which the Commission members are not sub- 
jected to. We are subjected to it regularly, and we cannot duck it 
even in the period when our terms do not expire, by anyone in the 
public from our area who wants to make the inquiry, and we cannot 
fall back on any of these niceties which we observe around Washing- 
ton because lots of people do not understand them. They only under- 
stand the avoidance of giving a direct answer. 

I think these facts place us in a little different role. Our debates 
are quite public, usually well reported, and I have found that, even 
under the conditions of an executive session, usually where we have 
acted on a piece of legislation, a rulemaking procedure, what is in 
the report we write is not the only thing we read in the papers. We 
usually find a fairly accurate summary of what was discussed. 

For one thing, in a legislative office there is always the desire to let 
those whom you represent know what you are doing. There is a cer- 
tain opportunity for exploitation perhaps that again is not present 
in the deliberations of the Commission on a rulemaking procedure. 

Although we have certain similarities, and certainly it is a legisla- 
tive function delegated to you by the Congress, not under the same 

neral rules and same circumstances that govern our deliberations, 
ut even if it were, I would find nothing so difficult in summarizing 
in connection with legislation the views of those who have contacted 
me, 

That is why I fail to understand the questions raised here by the 
Commission in the statement read by you on behalf of the Commis- 
sion, 

Mr. Forp. I was speaking only of the function. 

Mr. Moss. Yes. 

Mr, Forp. What we have tried to do is to be helpful and try to 
point out these considerations. 

Mr. Moss. I certainly recognize that. 

Mr. Forp. This is strictly a matter for congressional discretion and 
certainly, if the Congress considers that this is a proper thing, the 
Commission will do everything it can to comply with it to the letter. 
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We think that it does present certain difficulties and it was our 
duty to point those difficulties out to you, and if the Congress egy, 
siders that they are inconsequential, then certainly the Commissiq 
will abide fully by the decision of the Congress in this matter, 

Mr. Moss. I am more impressed by the statement you made to yp 
here a few minutes ago than by the statement you read on behgi 
of the Commission. 

You, yourself, have not experienced the difficulties which were dis 
cussed in the presentation made on behalf of the Commission, 

Mr. Forp. It has not been my experience, no. 

Mr. Moss. That is right. 

I would just be interested in any instance where a Commission 
has any experience which would be to the contrary. 

Mr. Forp. In the 214 years I have been on the Commission, I don} 
think I have had over two or three telephone calls altogether from th 
Members of the Congress, and I think in all but one instance the 
were matters which were not in controversy. In that instance I gqj 
“Well, now, this is a hearing case,” and he said, “Well, I am sorry, 
I didn’t know that. I apologize. You don’t need to answer.” 

So that when you call attention to it, I have found complete ¢. 
operation in avoiding any attempt at any ex parte contact. 

Mr. Moss. I think the committee clearly does not desire to write 
language into a statute which would cripple the Commissions. We 
do not want to take away from the Commissions the opportunity to 
gain the knowledge they require in discharging their responsibilities 
It is sufficiently complex now without the committee acting in a map. 
ner to do that. 

As I studied your testimony, and from general observation of the 
hearings of the last few years, I could not in my own mind find, 
convincing argument against this language in the legislation, unles 
it were so rigidly construed, and I doubt very much that it would be 

Mr. Forp. When you get a criminal penalty involved, then you get 
a much more technical point of view in looking at a statute. 

Supposing the summary were not fairly done in the jury’s opinion, 
Then you are in jail, so that I would find the Commissioners feeling 
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much less free to put a reasonable interpretation on it rather than to 


put a very strict interpretation on it. 

Mr. Dincetxi. Mr. Commissioner, on that point would you not k 
permitted to merely file written communications and in your fair 
summary say, “See file No. such-and-so?” 

Mr. Forp. In written communications ? 

Mr. Dincetz. Yes. 

Mr. Forp. They really don’t present much problem because the way 
they are handled now they are sent to the files. 

Mr. Moss. Mr. Chairman, when you start applying the criminal 


penalty, there is another test that is applied in determining whether | 


or not you are guilty of the criminal provisions of this act. 

There is the intent, which is very difficult to prove, I feel, to prevent 
any participant in a proceeding from acquiring knowledge of a com- 
munication which by such provision is required to be placed or kept 
in the public file of such proceeding. 

Mr. Forp. There is the wilful and knowing test, too. 

Mr. Moss. “Wilfully and knowingly with intent to prevent.” 
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Mr. Forv. That is right. 

Mr. Moss. It would have to be a pretty flagrant case to make much 
ofan impression. 

Mr. Forpv. Nobody wants to run much risk on it, I can tell you. 

Mr. Moss. I am not an attorney and so I would be inclined to defer 
gmewhat to your judgment, but “wilfully and knowingly with the 
intent to prevent” would place quite a burden on anyone who might 
want to prosecute you, would it not? 

Mr. Forp. You know, with the circumstances surrounding a set of 
facts, intent and wilfulness can sometimes be inferred from those facts, 
and 1 know when you start to prove it, it is very difficult to prove in- 
tent other than by the facts and circumstances surrounding it unless 
ou have some statement or something of that sort. 

Mr. Moss. You have a lot to prove. You have to prove that it was 
not a fair summary, that it was knowingly an wilfully in violation of 
the section, and that it was knowingly and wilfully not made a fair 
summary for the purposes of intending to prevent a participant in the 
roceeding from gaining knowledge of it. 

I would not be nearly as frightened of that as you are. It would not 
intimidate me very much. I think all I would have to do is proceed in 
good faith there to summarize those contacts and I would be secure 
inmy own mind that I had not violated the section. 

Mr. Forp. For example, take a demonstration. 

You go and you talk to 15 or 20 people and you point out this and 
point out the other thing, and you mention 5 or 10 of them and the 
substance of what happened, but you leave out 10 or 15 of these people 
and some of them maybe don’t like you, so they check the record to 
se whether or not they were mentioned and what they said, and in a 
big demonstration you have omitted them. You haven’t done it 
deliberately or intentionally, but nevertheless you did do it and they 
come and they go to the grand jury and they start telling the grand 
jury. So this is what I say, that when you have your neck out on the 
block you are much more cautious. Even though you are proceeding 
in good faith and you have undertaken to do it, the facts and cireum- 
stances may be such that reasonably it can be inferred that you did 
not have good faith. 

Mr, Moss. I would avoid that possibility myself if I were going to 
ademonstration by summarizing the general knowledge I had gained 
and the nature of representations made, and I do not think I would 
undertake to name any of them. 

Mr. Forp. That might be entirely adequate, and again you just 
would not know. 

Mr. Moss. I think that would be a fair summary of the demon- 
stration. 

If I were going to have to keep minutes of it, then I think I would 
be required to list all those persons who had talked with me in the 
course of the demonstration, 

Mr. Forp. My only point is that I wouldn’t want to be the test case. 

Mr. Moss. I think the possibility would be extremely remote. 

Those are all my questions, Mr. Chairman. 

The Cuarrman. Mr. Dingell ? 

Mr. Dincetzt. No questions, Mr. Chairman. 

The Cuarrman. Mr. Brock, do you have any questions? 
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Mr. Brock. No questions. 

The Cuarrman. We are going to have to adjourn in just a momen; 

Mr. Forp. Mr. Chairman, before you adjourn, some of the Com, 
missioners have asked me to call the committee’s attention to tio 
bills that are not involved in this that we are very much interested 
in, and they have to do with prior construction, a bill which yas 
passed by the Senate, S. 1886, and another bill involving opera. 
tors’ licenses, which is S. 1740, These bills are involved in the ques. 
tion of solving the booster situation in the Far West and they would 
be extremely helpful to us in undertaking to get that matter settle 
out there if it is possible for the committee to consider those at any 
time. 

The Cuatrman. I might say, Commissioner Ford, that the Chaj 
has had that problem under consideration for some time. 

As you well know, the community antenna television problem jg 
somewhat associated with this problem and they are both being cop. 
sidered in relation to this legislation. 

I have been waiting now for some weeks for Senate action on the 
community antenna television problem, which I understand is forth. 
coming, and I thought if they could get that settled, too, since they 
have been involved with it, and send it over here, that together with 
this bill here we could have hearings on them and do something 
about it. 

It is my intention to do it during this Congress, 

Mr. Forp. Those are interrelated, that is true. 

The Cuatrman. I am not sure about S. 1886, prior construction, 
What does that have to do with? 

Mr. Forp. That is just bound into the same problem. It has to do 
with the construction of a booster that they have no license for and 
the fact that presently the law is very rigid on what we can licens 
with respect to prior construction, and this would assist us in settling 
that. 

The Cuarrman. At least I have been impressed with the fact that 
if this other one can be worked out, then the whole problem is fairly 
well worked out between those in Government and those in the indus- 
try, and particularly with the competitive forces involved, if what 
has been related to me is true, we should not have much difficulty in 
getting them considered when these matters get worked out. 

Mr. Forp. Thank you, sir. 

The Cuarrman. Then there are some other bills, too, that we have 
here that we are considering with this overall problem that we want to 
include in consideration of these matters. 

Mr. Forp. Thank you very much. 

The Cuarrman. I am going to hastily ask you these two or three 
questions. 

You referred several times to the requirements of the Administra- 
tive Procedure Act for the publication of notice of rulemaking. 

You are aware, of course, of the exception to such requirement of 
any matter relating to public property, loans, grants, benefits, con- 
tracts, and so forth. 

Do you think that you are required, Mr. Ford, by the Administri- 
tive Procedure Act to publish notice of rulemaking in every cas 
relating to the allocation or use of broadcast frequencies ? 
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Mr. Forp. In section 2(c) of the Administrative Procedure Act, 
rulemaking is defined to include a prescription for the future of rates, 
wages, corporate or financial structures, or reorganizations thereof, 
rices, facilities, appliances, services, or allowances therefor, and so 
on, so that I think that the allocation of a channel to a particular town 
does come to allocation of a facility there. oo 

The CuarrMan. On page 9 of your statement, you express the belief 
that as to intra-Commission communications, the provisions of section 
104(a) should be exempt by statutory provision rather than by Com- 
mission regulatory action as provided in that section. 

The bill provides that the exemption may be made when necessary 
to promote the expeditious and eflicient discharge by the Commission 
of its duties. stip ce 

The Commission is familiar, much more familiar in fact, with its 
own duties and procedures than is the Congress and is in much better 
position to decide what is appropriate and what is not appropriate in 
this situation. 

Do you think that it is unreasonable for the Congress to ask the 
Commission to exercise its informed judgment on matters such as this? 

Mr. Forp. I think the statement that we made related to the diffi- 
culty in this area. x 

As I understand, Professor Newman stated that our position was 
totally incorrect, that we could make these exemptions, and I haven't 
had a chance to review his testimony, but I think that is a fair sum- 
mary. 

The Cuatrman. Yes, I think that is right. 

Mr. Forp. I think our position on that was how far could we go. 

Certainly if 600,000 applications are involved and we excepted all 
but, say, 1,000 or 1,500 of them, there would be some question as to 
whether or not Congress intended us to go nearly that far, and then 
also, which I don’t think is really a serious matter, is the question of 
exempting practically everything, and of course the Congress wouldn’t 
intend anything like that, but it does present a problem of us drawing 
the line correctly. And the Commission determined, if it is possible 
for the Congress to give us some criteria, that it would be extremely 
helpful. 

he CuarrMan. Of course it is impossible to legislate on every pre- 
cise problem, and necessarily we have to legislate in some areas in 
general terms and then provide authority for regulation. 

It occurred to me in considering the bill that it is preferable to al- 

low the Commission to grant certain exemptions in view of the ability 
of the Commission to quickly correct an inadvertence and grant an 
exemption if they thought it necessary. 
_ Mr. Forp. If the Congress determines to retain the provision as it 
is, of course we would do our very best to reflect the views of the Con- 
gress, and it would be helpful if we had perhaps in the committee re- 
port a little more of a guideline as to what the Congress thought 
were the areas generally we should exempt. 

The Commission I think at the same time, in connection with that 
testimony, presented some alternative language at the top of page 11 
of the statement. 

The Cuarrman. In commenting on section 112 of the bill on page 
16 in your statement, you take exception to the proposition that indi- 
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vidual Commissioners prepare or personally direct. the preparation 
in writing, of a statement of the reasons or basis for the decision of 
the Commission in each case decided by it. 

Perhaps the bill does go too far, which you pointed out, in makin 
this requirement applicable in all cases decided by the Commission 

Assuming, however, that the bill was limited to those cases a 
which now the Commission does prepare a statement of reasons, would 
you have objection where an individual Commissioner is charged with 
the responsibility of supervising the preparation of it? 

Mr. Forp. I think the position of the Commission is that it would 
consider that unwise. 

The Cuamman. You know it is now the practice of appellate courts 
and it is now the practice of the Federal Trade Commission, 

I understand the Civil Aeronautics Board says they would have 
no objection to it or indicated it was workable and probably would 
help them. ’ 

I was going to suggest, if I did not do it the other day—maybe I 
did—that you take a look at how it works in the Federal Trade 
Commission. 

Mr. Forp. I have done that briefly and I think in the course of 
my testimony referred to a book written by Wiener on appellate 
process, in which he has written to the judges of all the courts of 
appeals and has inquired from the what their procedure is with 
respect to this, and some of the courts have indicated when the case 
is assigned first that it tends to become a one-man decision, because 
the judge pays strict attention to that case. 

My understanding is that the Federal Trade Commission follows 
that practice, but that they alter that by having one group of opinion 
writers. 

The CuamrmMan. Mr. Ford, on behalf of the committee, let me thank 
you and all of the members of the Commission for your patience 
and diligence as well as the assistance that you have given in the 
consideration of this matter before us. 

We know that it is quite a responsibility for you to come right 
into the important position of the chairmanship of the Commission 
and then assume the responsibility which you have here for several 
days, but I want to compliment you for the manner in which you 
presented the Commission’s viewpoints on these important matters, 
which certainly will be very helpful as we consider the entire problem, 

Therefore, on behalf of the committee, we thank you for the gen- 
erous assistance which you have given us. 

Mr. Forp. Thank you very much, sir. 

The Cuatrman. At this time I would like to include in the record 
a letter which I transmitted to the Commission under date of July 
15, 1959, and the replies of August 1, 1959, and October 1, 1959, in 
connection with these questions which have been raised. They will 
be included in the record at this point. 


(Information referred to follows :) 
JuLy 15, 1959. 


Hon. Joun C. DOERFER, 

Chairman, Federal Communications Commission, 

Washington, D.C. 
Dear Mr. Doerrer: As you know, the subcommittee is currently engaged in 

aiding the House Committee on Interstate and Foreign Commerce to reexamine 

proposed legislation dealing with improper influences on agency decision and 
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ex parte communications generally. Many of the comments and criticisms of 
this legislation made by agency members at our recent panel discussions have 
proved extremely helpful. ; We would like to continue calling on the agencies 
for aid in drafting legislation which will be effective and yet, at the same time, 
not unduly hamper agency action. In order to draw upon your firsthand 
knowledge of agency procedures we have prepared a brief series of questions. 
Although we realize that some of the information we are requesting is avail- 
able in scattered form elsewhere, we feel it would be helpful to us to bring 
together in one place some of the basic material for our reexamination of the 
legislation. ; 

In answering these questions please be specific in listing the procedures which 
the questions call for. We are interested, at the present time, in the particu- 
larized functions of the agency and not in general categories or classifications. 
The term “proceeding” as used in the questions is not based on the definitions 
of that term contained in any proposed legislation. It is merely a generalized 
reference to the functions of the agency, and, as such, includes adjudication, 
rulemaking, investigation, as well as other agency processes which do not fall 
within a recognized classification. 

If you find that our questions are incomplete, or think that any other informa- 
tion might be helpful, please feel free to set forth additional material separately 
from the answers to the specific questions. 

The following are the questicns we have prepared. We would greatly appre- 
ciate having this information by July 27, 1959. 

1, Please list and briefiy characterize as to subject matter all of the pro- 
cedures of your agency which result in a final determination of any kind. This 
includes determinations as to the desirability of agency action, e.g., the proceed- 
ing leading to a determniation whether enforcement procedures should be 
invoked. 

9 Which of these final determinations are required by law or by current 
agency regulation (please cite the applicable regulation) to be made on the 
pasis of a record of a hearing at which interested parties are entitled to present 
their views? 

8. In which of the instances listed in question 2 do you make determinations 
preliminary to the formal hearing in proceedings which are not made a part of 
the ultimate record on which decision is based? 

4. In what cases is it optional with the agency whether the final determination 
is made on the basis of the record of a hearing at which interested parties are 
entitled to present their views? What are the agency standards used to deter- 
mine whether a hearing will be held? 

5. Which final determinations are by law or by agency regulation (please cite 
the applicable regulation) not made on the basis of the record of a hearing at 
which interested parties are entitled to present their views? This list should 
include all determinations which may be based in part on a hearing but for 
which the record is not the sole basis of decision. 

6. In which of your proceedings do you consider it improper for ex parte 
communications to be made to the agency? 

7. In which proceedings do you consider it desirable for effecting admin- 
istrative action that ex parte communications be allowed, but that such com- 
munications are proper only if made a matter of publie record? 

8. In which proceedings do you consider it desirable for effective administra- 
tive action that ex parte communications be allowed and that such communieca- 
tions not be made a matter of public record? 

9. In answering questions 6, 7, and 8, to what extent would you differentiate 
between communications of the agency staff to those in the ageney having the 
responsibility for decision, whether initiated by the decisionmaker or by other 
agency members, and similar communications from those outside of the agency ? 
If you do so differentiate please indicate specifically in what proceedings com- 
munications from the agency staff to the decisionmakers (and those of their 
immediate staff who participate in the process of decision) are highly desirable 
but should be made a matter of public record, and in which proceedings unre- 
corded communications should be allowed. 

Thank you very much for making this information available to us. With your 
cooperation we should be able to present effective and workable legislation. 

Sincerely yours, 


OrFeN Harris, Member of Congress, Chairman. 
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FEDERAL COMMUNICATIONS COMMISSION, 
; Washington, D.C., August 1, 1959 
Hon. OREN Harris, " 
Chairman, Special Subcommittee on Legislative Oversight, House of Representa. 
tives, Washington, D.C. 

DreAR CONGRESSMAN Harris: This is in reply to your letter of July 15, 1959 
which contained a request for information regarding agency procedures and 
our views on the propriety of ex parte communications in various types ¢ 
proceedings. The information sought is, as you are aware, detailed ang 
comprehensive, and we have been as yet unable to prepare responses to all 
nine of the questions posed which would be sufficiently complete to be of use 
to the subcommittee. By way of a partial reply I am forwarding as an attagp. 
ment the information which has been prepared thus far in response to ques. 
tions one through five. The remaining material will be supplied as soon ag 
possible. I might suggest that to some extent the Commission’s answers to the 
remaining questions would parallel the agency’s comments on H.R. 4800 whi 
were recently submitted to the House Committee on Interstate and Foreigy 
Commerce. For convenience, a copy of this document is also enclosed. 

Sincerely yours, 
JOHN C. DoERFER, Chairman, 


RESPONSE TO QUESTION 1 


The response to this question utilizes the dichotomy of the Administratiye 
Procedure Act, rulemaking and adjudication, with the latter term applied to all 
agency processes other than rulemaking. In addition, adjudication is congi¢. 
ered in terms of those processes in which an evidential hearing is held and those 
which become final without a hearing. 


RULEMAKING 


Agency proceedings in this category would include those conducted according 
to the procedures set forth in section 4(b) of the Administrative Procedure Aq 
(5 U.S.C. 1001 et seq.), those conducted pursuant to sections 7 and 8 of the Ad- 
ministrative Procedure Act where these sections are deemed applicable; and 
the adoption of rules without notice or opportunity to be heard where the 
exemptive provision of section 4 are considered applicable. Also included would 
be those proceedings, arising from petitions or otherwise, which lead to a deter. 
mination not to institute any procedure looking toward the adoption of a par. 
ticular rule. In proceedings governed by the procedures of section 4(b), the 
Commission customarily affords opportunity for the submission of written com- 
ments but does not usually provide for oral argument. Notwithstanding the ex- 
emptive provisions of section 4, the Commission has from time to time allowed 
for the expression of views, either written or oral, where substantial procedural 
rules or policy questions were under consideration. 

The subject matter which these proceedings encompass is broad, exceedingly 
detailed, and in many instances highly technical. It covers the organization of 
the Commission, the practice and procedure which govern agency functions, and 
the substantial rules applicable to the various communications services under 
the Commission’s jurisdiction. 

In the field of common carrier regulation rulemaking deals with such sub 
jects as services, the distribution of traffic, and the lawfulness of carrier charges, 
classifications, regulations, or practices. 

With respect to radio regulation, part 2 of our rules and regulations (47 
CFR 2.1 et seq.), contains the Commission’s rules relating to the allocation, as 
signment, and use of frequencies within the radio spectrum; rules governing 
radio emissions and bandwidths; rules relating to the identification of radio 
communications and allocation and use of call signals; rules governing distress, 
disaster, and emergency communications; rules on equipment type approval 
and type acceptance; and regulations effectuating laws, international treaties, 
and other agreements pertaining to frequency assignments. 

Part 3 of the Commission’s rules and regulations (47 CFR 3.1 et seq.) contains 
our rules governing standard (AM), FM, television, noncommercial educational 
FM, and international broadcast stations. Among other things this section con 
tains provisions regarding equipment standards, technical and other operating 
requirements, licensing policies of the Commission with respect to these services, 
and, for FM and television, a table of channel assignments. 
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Other sections of the rules set forth technical standards, engineering require- 
ts, operating requirements, and other regulations applicable to the remain- 
proadcast and nonbroadcast services. Included within these services are 
rimental, auxiliary, and special broadcast services (47 CFR 4.1 et seq.) ; 
rimental radio services (47 CFR 5.1 et seq.) ; fixed public radio services 

(47 CFR 6.1 et seq.) ; land stations in the maritime service (47 CFR 7.1 et seq.) ; 

pboard stations in the Maritime service (47 CFR 8.1 et seq.); aviation 
services (47 CFR 9.1 et seq.) ; public safety radio services (47 CFR 10.1 et seq.) ; 
industrial radio services (47 CFR 11.1 et seq.) ; amateur radio services (47 
CFR 12.1 et seq.) ; radio stations in Alaska (47 CFR 14.1 et seq.) ; land trans- 

rtation radio services (47 CFR 16.1); industrial, scientific, and medical 
services (47 CFR 18.1 et seq.) ; citizens radio service (47 CFR 19.1 et seq.) ; 
the disaster communications service (47 CFR 20.1 et seq.) ; and domestic public 
radio services (other than maritime mobile services) (47 CFR 21.1 et seq.). 
Remaining sections pertain to commercial radio operators (47 CFR 13.1 et seq.) ; 
the use of incidental and restricted radiation devices (47 CFR 15.1 et seq.) ; 
and rules concerning the construction, marking, and lighting of antenna towers 
and supporting structures (47 CFR 17.2 et seq.). 


ADJUDICATION (NON HEARING) 


Included under this heading are all “final determinations of any kind,” except- 
ing rulemaking, which do not result in hearings. For the most part these deter- 
minations would take the form of final agency action on applications of various 
types. It would be virtually impossible to prepare a definitive list in terms of 
subject matter of all types of Commission actions within this general category 
because of the tremendous number of applications involved. For example during 
the 1958 fiscal year the Commission received more than 537,000 applications in- 
yolving requests for action in the following general areas: Broadcasting, com- 
mon carrier, safety and special radio services, experimental authorizations, and 
radio operator authorizations. Fewer than 500 of these applications resulted in 
hearings. Though not all inclusive, the following list characterizes in terms of 
subject matter generally, what is involved in these proceedings. 


Broadcast applications 

Authority to construct a new station or to make changes in an existing sta- 
tion; extension of construction permit or for a construction permit to replace an 
expired permit ; remote control operation; application for a license to cover con- 
struction permit; application to use former main transmitter or antenna as an 
auxiliary; modification of license; renewal of license; voluntary assignment or 
transfer of control; involuntary assignment of license or transfer of control: 
temporary authorization; renewal or modification of special service authoriza- 
tion; standard broadcast station experimental operation ; authorization to trans- 
mit programs to foreign radio stations; application to determine operating power 
by direct measurement of antenna power; requests for permission to use lesser 
grade operators; requests for extension of authority to operate without certain 
indicating instruments. 


Common carrier applications 

Interlocking directorates; construction, extension, acquisition, or operation of 
lines; discontinuance, reduction, or impairment of service; consolidation or ac- 
quisition of telephone companies; cable landing licenses; application for special 
tariff permission ; petitions for suspension of tariff schedules: radio station con- 
struction permits and licenses, as well as renewals and modifications thereof. 


Safety and special radio service applications 

Construction permits and extensions thereof; voluntary and involuntary as- 
signment or transfer of control; special temporary authorization: renewal of 
license; ship radio inspection or periodical survey of ship subject to compulsory 
radio requirements ; exemption from compulsory ship radio requirements. 


Experimental (broadcasting) 


Applications for construction permits, modifications and renewals of stations 
involved in experimental television broadcasting ; experimental facsimile broad- 
casting ; developmental broadcasting ; remote pickup broadcasting ; standard and 
FM broadcast studio-transmitter links and FM intercity relay ; television pickup; 
a studio-transmitter link ; television intercity relay; television broadcast 

anslators. 
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Experimental (research or development ) 


Various types of applications dealing with experimentations in Scientific 
technical radio research ; development of radio technique ; equipment or engin ? 
ing data not relating to an existing or proposed service; communications ; 
tial to research projects; technical demonstrations of equipment or techniques. 
development of radio equipment, operation, or engineering data relate oe 
existing or proposed radio service; field strength surveys by persons not eli m 
for authorization in any other service or the demonstration of equipment ; 
manufacturers to prospective purchasers for proposed stations in existing gery 
ices; testing of equipment in connection with production or type Approval 
such equipment. 


Radio operator authorizations 


Commercial radio operator ; amateur radio operator. 
In addition to the granting without a hearing of applications in categories Such 
: ae : : 

as the above, the Commission also takes what might be termed final action jp 
a number of other adjudicatory situations which do not result in hearings, These 
would include such things as actions on requests for waiver or exemption from 
Commission regulations or from provisions of the Communications Act, Where 
the Commission is authorized to grant exemptions. From time to time the (op. 
mission also issues declaratory rulings, as provided by section 1.17 of its Tles 
(47 CFR 1.17) and section 5(d) of the Administrative Procedure Act (5 Ug¢ 
1004(d). <A frequent example are its rulings regarding political broadcasts anj 
the equal time requirements of section 315 of the Communications Act (47 
U.S.C. 315). 

The consideration of information or complaints wherein it is determined thy 
no formal hearing is required offers another example of a type of nonhearing 
adjudication. Such complaints will of course cover a wide variety of subjects 
Detailed procedures for dealing with complaints againts common carriers, jp. 
volving such matters as charges, service, unjust discrimination, etc., are set forth 
in sections 1.416—1.435 of the Commission’s rules, 47 CFR sections 1.416-14% 
Complaints, reports, or other information considered in connection with the (ues. 
tion of possible future action looking toward suspension or revocation of 
licenses would normally deal with the subject matters set forth in the applicabp 
sections of the Communications Act—sections 303(m) and 312, 47 U.S.C. 308(m), 
312. In the case of radio operator suspensions, this would include such thing 
as violations of the act or the Commission’s rules, fraud in obtaining a licens 
willful damage to equipment, the transmitting of profanity, false or deceptive 
signals, improper call signs, ete. In the case of license revocations, knowing 
misrepresentation, repeated failure to operate as set forth in the license, failur 
to observe cease and desist orders, failure to observe applicable rules, statutes 
and treaties are examples of the subject matter considered. 

Lastly, mention might be made of inquiries or investigations conducted pu. 
suant to the Commission’s general authority or under sections 403 and 404 of 
the Communications Act, 47 U.S.C. 403, 404. These may be broad general ip | 
quiries into such things as network practices, the ownership of broadcast facil: 
ties by newspapers, or the utilization of the radio spectrum ; or they may be cm 
siderably less formal and more limited in their scope such as those frequently 
conducted by the staff at the direction of the Commission for the purpose of ob | 
taining information regarding the desirability of a formal hearing or othe 
action in connection with specific pending matters. None of these proceedings, | 
it should be pointed out, would necessarily result in a “final action” as the term 
is usually understood; rather they would ordinarily provide the basis fo 
“determinations as to the desirability of agency action,” and it is in this sense | 
that they would be brought within the scope of the present inquiry. 


ADJUDICATION (HEARING) ' 


Generally speaking. the subject matter of these proceedings would include 
most of those items set forth in the preceding section. A list of the generally 
recognized types of proceedings conducted by the Commission and the typical | 
subject matter dealt with are set forth below. 

Hearings on applications for operator licenses and renewals or suspensions 
thereof. The subject matter of those hearings would normally relate to the} 
qualifications of the applicant and, in the case of suspensions, to those consider | 
ations specified in section 303(m), mentioned above. 
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Hearings on applications involving radio station facilities conducted pursuant 
to section 309 of the act, 47 U.S.C. 309. Considered in these hearings are such 
matters as the financial, legal, technical, and other qualifications bearing on the 
public interest of applicants for construction permits or licenses, modifications, 
or renewals thereof, assignments or transfers of construction permits or station 
licenses, etc. Applications for permission to transmit program material to for- 
eign stations for rebroadcast in the United States are also governed by section 
309. . ; 

Protest proceedings under section 309(¢c), 47 U.S.C. 309(¢). This type of hear- 
ing is conducted after a grant has been made without a hearing where a party 
in interest comes forward with allegations that the grant was improperly made 
or otherwise not in the public interest. While normally the subject matter of 
these hearings would be substantially similar to those considered in 309(b) 
hearings, the latitude with which the courts have interpreted section 309(¢c) has 
necessitated a hearing on virtually any “fact or situation” alleged which, if 
proved, might tend to show that the grant was not in the public interest. More- 
over, as discussed in a letter dealing with court decisions which I am coneur- 
rently transmitting to you, in these protest hearings the Commission has been 
directed to hold evidentiary hearings with respect to the effect upon the public 
of such economic injury as an existing licensee alleges will be visited upon him 
by the authorization of a competitor in the community. 

Revocation proceedings. The subject matters as well as the procedure of these 
hearings is set forth in section 312(a) of the Communications Act. 47 U.S.C. 
$12(a). As already noted, the matters normally considered here would include 
misrepresentation, repeated failure to operate in accordance with the license, 
failure to observe cease and desist orders, ete. 

Cease and desist proceedings. Pursuant to section 312(b) of the act, 47 U.S.C. 
312(b), the subject matter of these hearings as specified in the statute includes 
violations of license terms, the Communications Act or FCC rules. 

Hearings on modifications sought by the Commission in the terms of existing 
licenses or permits. 

Hearings on FCC orders regarding common carrier services and charges. 

Hearings on complaints involving payment of damages by a common carrier 
toa complainant. 

Hearings on common carrier applications for consolidations. 

Hearings on common carrier merger applications. 


RESPONSE TO QUESTION 2 


Requirements for a hearing in cases of adjudication are imposed by the fol- 
lowing sections of the Communications Act, with the decision in each instance 
being made on the basis of the hearing record : 

1. Section 201(a) of the act (47 U.S.C. 201(a)) authorizes the Commission 
to require common carriers “* * * after opportunity for hearing, to establish 
physical connections with other carriers, to establish through rates and charges 
applicable thereto * * * and to establish and provide facilities * * * for oper- 
ating such through routes.” 

2. Section 209 (47 U.S.C. 209) provides that, if “* * * after hearing on a com- 
plaint” filed under section 208 the Commission determines a party complainant 
is entitled to money damages, the Commission shall order the carrier com- 
plained of to pay the sum to which the complainant is entitled on or before a 
day named. 

8. Section 221(a) of the act (47 U.S.C. 221(a)) requires that where two or 
more telephone companies have applied for authority to consolidate “* * * pub- 
lie hearing shall be held in all cases where a request therefor is made by a 
telephone company, an association of telephone companies, a State commission, 
or local governmental authority.” 

4. Section 222(c)(1) of the act (47 U.S.C., see. 222(c)(1)) requires that 
where two or more domestic telegraph companies have filed applications for 
authority to merge “* * * the Commission shall order a public hearing to be 
held with respect to such application.” 

5. Section 303(m) (2) of the act (47 U.S.C., see. 303(m)(2)) provides that, 
where a licensee operator has been notified in writing of the proposed suspension 
of his license for any of the causes specified in section 303(m) (1), he “* * * may 
make written application to the Commission at any time within said 15 days 
for a hearing upon such order.” On receipt of an application for hearing, 
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the order of suspension is held in abeyance ‘* * * until the conclusion of the 
hearing.” 

6. Section 309(b) (47 U.S.C., sec. 309(b)) provides that where the Con. 
mission has formally designated an application for hearing because of its in- 
ability to find that a grant of that application would serve the public interest, or 
convenience, and after notice of the hearing is given “any hearing Subsequently 
held upon such application shall be a full hearing in which the applicant and gj 
other parties in interest shall be permitted to participate but in which both 
the burden of proceeding with the introduction of evidence upon any issue 
specified by the Commission, as well as the burden of proof upon all such isgyeg 
shall be upon the applicant.” 

7. Section 309(c) (47 U.S.C., sec. 309(c)) provides that, where the (op. 
mission finds a protest is valid and a hearing is necessary thereon, it “* ++ 
shall designate the application for hearing upon issues relating to all matter 
specified in the protest as grounds for setting aside the grant, except with respec 
to such matters as to which the Commission, after affording protestant an op. 
portunity for oral argument, finds, for reasons set forth in the decision, that, eyey 
if the facts alleged were to be proven, no grounds for setting aside the grant ay 
presented.” 

8. Section 312(c) (47 U.S.C. 312(c)) provides that when an order to show 
“ause has been served in a license revocation or cease-and-desist proceeding, the 
order shall require the licensee or person on whom it is served “* * * to appear 
before the Commission at a time and place stated * * * and give evidence upg 
the matter specified therein.” Subsection (d) of section 312 also provides that 
“in any case where a hearing is conducted pursuant to the provisions of this 
section, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission.” 

9. Section 316(a) (47 U.S.C., sec. 316(a)), provides that where an existing 
licensee or permittee has been notified in writing of proposed modification of his 
license or permit, he shall be ‘“* * * given reasonable opportunity, in no event 
less than 30 days, to show cause by public hearing, if requested, why such order 
of modification should not issue.” Subsection (b) of section 316 further pro- 
vides that in case “* * * * where a hearing is conducted pursuant to * * * thi 
section, both the burden of proceeding with the introduction of evidence and 
the burden of proof shall be upon the Commission.” 

In addition, there are a number of requirements in the: Communications Act 
for a hearing in specified rulemaking situations, although the act does not spe 
cifically state that the decision in these proceedings shall be based on the record 
of the hearing. At the present time the Commission has outstanding a notice of 
proposed rulemaking containing provision whereunder the Commission would 
specify in advance when persons given an opportunity to be heard must express 
their views only on the record. The determination whether or not a proceeding 
should be conducted in this manner would be made on a case to case basis and 
governed by the individual circumstances. The following are those sections of 
the Communications Act which provide for hearing in rulemaking proceedings: 

1. Section 201(a), applicable to common carriers, requires the Commission to 
afford a carrier the opportunity for hearing when it believes that additional 
common-carrier service would be in the public interest. 

2. Section 204, applicable to common carriers, requires the Commission to af- 
ford an opportunity for hearing to a common carrier filing any new charge, 
classification, regulation, or practice, whenever the Commission questions the 
lawfulness of such new charges, rates, ete. 

3. Section 214(d), applicable to common carriers, requires the Commission to 
afford a carrier the opportunity for hearing when the Commission believes it may 
serve the public interest, convenience, or necessity to require the carrier to 
extend its lines or to provide itself with adequate facilities for the efficient per- 
formance of its services as a common carrier. 

4. Section 221(c), applicable to common carriers, requires the Commission to 
hold a hearing when, for the purpose of administering the act, the Commission 
desires to classify the property of any such carrier used for wire telephone serv- 
ice and to determine what proportion thereof is being used in interstate or 
foreign telephone toll service. 

5. Section 222(e) (3), applicable to domestic telegraph carriers, requires the 
Commission to hold a hearing when it desires to determine whether or not any 
distribution of telegraph traffic among consolidated domestic carriers, or divi: 
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sion of charges for such traffic, may be unjust, unreasonable, or inequitable, or 

otherwise not in the public interest. ' —e 

6. Section 803 (f), applicable to radio licenses, requires the Commission to af- 

ford a licensee or permittee a hearing when the Commission desires to adopt 
ations which have the effect of changing the frequencies, authorized power, 

or times of operation of any station and such station has not consented to such 


nges. f 
chang RESPONSE TO QUESTION 3 


In virtually all of the instances listed in question 2, some type of preliminary 
determination is necessary. This may be nothing more than a finding that a 
protestant has submitted allegations sufficient under the statute to allow him to 
adduce evidence thereon in a formal hearing, even though the Commission has 
not been persuaded to adopt the issues as its own. On the other hand it may be 
a determination, under section 303 (m ) of the act, that a radio operator has com- 
mitted an act warranting suspension of his license. ion i 

The “proceedings” on which these preliminary determinations are based vary 
with the nature of the case. They may involve consideration by the Commission 
of such things as field reports, the results of staff investigations, informal com- 
plaints from various sources, correspondence, pleadings, and documents bear- 
ing security classifications. Normally, the “proceedings,” which lead to pre- 
liminary determinations, are not made a part of the formal record on which the 
ultimate decision rests and some of the information considered, such internal 
working papers, unevaluated complaints and security information is not suited 
for general disclosure. Since, however, only those matters which are placed in 
the formal record can be considered in reaching a decision, the evidence ad- 
duced at the hearing will be based in part on the information which was re- 
lied on in reaching an initial determination which resulted in the hearing. 


RESPONSE TO QUESTION 4 


There are no particular types of cases in which the Commission is given a 
specific option whether its final determination is made “on the basis of the 
record of a hearing at which interested parties are entitled to present their 
views.” 

There have been instances, however, in which the Commission has afforded full 
adjudication of disputed administrative action when there is no statutory re- 
quirement for doing so. For instance, section 208 (47 U.S.C. 208) of the Com- 
munications Act authorizes the filing of a complaint by any interested person 
against a common carrier, complaining of violations of the Communications 
Act. In specific terms, this section does not impose a statutory requirement for 
a hearing, so as to bring such complaints within the requirements for adjudica- 
tion contained in section 5 of the Administrative Procedure Act (5 U.S.C., see. 
1006). However, where the Commission determines, upon the basis of any 
complaint filed and answers responsive thereto, that disputed issues of fact 
require a hearing, such a complaint is set down for a hearing under our regular 
procedural rules. 

With respect to rulemaking, excepting those circumstances listed under the re- 
sponse to question 2 where a hearing is mandatory, the Commission could at 
its discretion institute evidential-type proceedings in other cases where only 
the minimum requirements of the Administrative Procedure Act would suffice 
from a legal standpoint. This has seldom been done, however, since in most 
instances the issues are such that there would be no inherent advantage in an 
evidential hearing, an examiner’s report and other requirements of sections 7 
and 8 of the Administrative Procedure Act. 

From time to time the Commission has conducted studies or inquiries in which 
oral testimony is presented. Recent examples of this are the hearings held 
in connection with the Commission’s network study (docket 12285) and its 
inquiry into the allocation of the radio spectrum in the frequency bands 890 
megacycles and above (docket 11866) and in the bands from 25 to 890 mega- 
cycles (docket 11997). These proceedings were intended, however, to result 
in no final determinations but to provide a source of information to be drawn 
on in the future in connection with the formulation of policies, proposed rules, 
preparatory plans for international negotiations, etc. 
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RESPONSE TO QUESTION 5 


The vast majority of matters which in a technical sense can be termed adjudi 
ecatory are disposed of without a hearing. These would include in particnly, 
actions on applications under title III of the Communications Act where th 
Commission is able to find on the basis of the information before it that a gra : 
of the application would be in the public interest and all matters involving . 
imposition of sanctions where it is determined that no action adverse to 
party will be taken. It should be pointed out, however, that notwithstanding 
the number of mutters disposed of without hearing, the Communications A 
as the response to question 2 indicates, affords exceedingly broad Opportunity 
for interested parties to be heard if they so desire. ' 

In rulemaking the Commission has held the view that unless directed py 
statute its determinations were not necessarily limited to the record. Thy in 
adopting rules the Commission has not limited itself to a consideration of gop, 


mone 


ments which interested parties may have submitted, but has felt free to draw | 


upon other sources as well. In the comments which the Commission submitted 


to H.R. 4800 the reasons underlying the position have been set forth in some 
detail. 


FEDERAL COMMUNICATIONS CoMMIssrIon, 
Washington, D.C., October 1, 1959, 
Hon. OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Hargis: This is with further reference to your letter of 
July 15, 1959, which contained a questionnaire seeking information descriptive 
of agency proceedings and the extent to which ex parte communications shou 
be allowed in these proceedings. A substantial portion of the information pm 
quested was transmitted to the subcommittee in my letter of August 1, 199 
which indicated that the remaining material would be supplied at a later date 
This information, consisting of responses to questions 6, 7, 8, and 9, is attached, 
While, for the reasons stated therein, the responses are brief and general I hop 
they will be of some assistance to the subcommittee. 

Sincerely yours, 
JOHN C. DOERFER, Chairman, 


Questions 6 through 9 pertain to the subject of ex parte communications jp 
various types of agency proceedings. It is somewhat difficult to formulate 
generalized statements, applicable without exception, concerning the usefulnes 
or propriety of ex parte communications in each of the various types of ageney 
proceedings, because it is impossible to anticipate all the factors which might 
be present in a given situation. Any determination as to the propriety of sud 
communications might well, in individual cases, require consideration of th 
nature of the presentation, its source and the motives behind it, as well as th 
type of proceeding involved. There are, moreover, pending before the Commis 
sion several adjudicatory cases which raise in specific factual situations issue 
similar to those which your questions present in more general form, and J a 
naturally reluctant to express any view in response to your questionnaire whit 
might be construed as prejudging the issues in those cases. Consistent with 
these qualifications the following comments are submitted for the consideratin 
of the subcommittee. Is should be noted that references to ex parte commu 
eations are intended to include only those presentations which pertain to th 
merits of the proceeding. 


RESPONSE TO QUESTION 6 j 


As to those proceedings in which ex parte communications should be pr 
hibited, the Commission has consistently supported the principle that adjud- 
catory hearing cases must be decided on the basis of the evidence of recori 
except for those matters of which official notice may properly be taken. Sectia 
409(c) (2) of the Communications Act provides that “no person who has pit} 
ticipated in the presentation or preparation for presentation of such a case **' 
shall * * * directly or indirectly make any additional presentation respectitt 
such case, unless upon notice and opportunity for all parties to participate’ 
On December 9, 1958, the Commission submitted a suggested amendment to thi) 
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section which would make the present prohibition against ex parte presentations 
clearly applicable to any person, whether or not a party to the proceeding. 
(This proposal, S. 1734, was not introduced in the House of Representatives 

yse H.R. 4800 provides for the repeal of section 409(c) (2).) 

In addition to adjudicatory cases which have been designated for hearing, 
tt would be plainly erroneous so far as the Administrative Procedure Act is 
eneerned to consider ex parte communications in any rulemaking proceeding 
ghich is required by statute to be made on the record after opportunity for a 
pearing. Section 1.214 of the Commission’s rules provides that in such cases 
the hearing and decisional requirements of sections 7 and 8 of the Administrative 
procedure Act would apply. 

In addition to the foregoing, I might also mention that the Commission has 
gutstanding at the present time a rulemaking proposal which, if adopted, would 
gtablish a new class of proceedings in which the consideration of certain types 
of ex parte communications would be prohibited- —those cases which are, strictly 
speaking, rulemaking and are not required by statute to be decided on the rec- 
ord, but wherein, as stated in the notice of proposed rulemaking, “the circum- 
stances indicate that the comments of interested persons should be limited to the 
record.” Although recognizing that such cases may arise from time to time, the 
proposed rule does not attempt to set forth standards or criteria for determining 
when the new procedure would be controlling, leaving this for determination by 
the Commission on an ad hoe basis. The rule, if adopted, would bar the sub- 
mission and consideration of “written materials bearing on matters in issue” 
except in the manner prescribed in the notice of proposed rulemaking. Simi- 
larly, no person would be allowed to consult with Commissioners or members of 
the staff regarding the matters at issue without notifying all parties to the pro- 
weeding and affording them opportunity to be present. 


RESPONSE TO QUESTION 7 


I would say that we have no particular types of agency proceedings in which 
it would be desirable for effective administrative action to allow ex parte com- 
munications, but only if they are made a matter of public record. While it might 
appear that, at least as to some kinds of agency matters, the placing of all ex 
parte communications in the public record could eliminate whatever potential 
harm might otherwise exist, the number of practical difficulties involved in carry- 
ing out the proposal make it of doubtful value. Several of the problems in- 
volved were referred to in my remarks during the panel discussion conducted by 
the special subcommittee (see transcript of hearing for June 17, 1959, vol. 2, pp. 
§2-83). The Commission’s comments on H.R. 4800, a copy of which is enclosed, 
also treat in some detail the difficulties involved in attempting to apply this type 
of procedure (see pp. 12-14). 


RESPONSE TO QUESTION 8 


I believe that, generally speaking, it is desirable and necessary for effective 
administrative action, that with the above-noted exceptions of adjudicatory 
hearings, statutory rulemakings and special types of rulemaking proceedings 
(see response to question 6) the agency be permitted considerable freedom of 
communication and action in its activities. A number of the considerations 
underlying this belief are set forth in the Commission’s comments on H.R. 4800 
which were submitted to the Committee on Interstate and Foreign Commerce 
subsequent to the receipt of your questionnaire. Attention is invited in par- 
ticular to pages 3 through 7 of the comments. (For convenience a copy is at- 
tached). 

RESPONSE TO QUESTION 9 


The foregoing responses have dealt with communications from outside the 
agency. I believe that a distinction must be made between these and staff 
communications. The Commission must necessarily rely to a considerable de- 
gree on its staff, and materials presented for its consideration by the staff, such 
asinternal working papers, memorandums and oral presentations, are essential to 
the conduct of the agency’s affairs. As your committee knows, the Communica- 
tions Act places a rather severe limitation on the use the Commission may make 
of its staff in adjudicatory matters which have been designated for hearing. 
An amendment to section 5(c) of the act, proposed by the Commission to permit 








176 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


greater discretion in the utilization of the Office of Opinions and Review 


‘ < 47% : ; W 
recently passed by the Senate (S. 1738). However, I believe the provision in th 
Administrative Procedure Act that communications in adjudicatory cages be 


tween agency heads and those members of the staff who performed investiga. 
tive or prosecuting functions in the matters must be on the record, is a more 
reasonable restriction. Beyond this, I feel that free communication and inte. 
change of information and opinion between the staff and the Commission or 
Commissioners, on an “ex parte basis,” if it be so termed, is not only entirgy 
proper, but is necessary and conducive to the effective and expeditious handling 
of the Commission’s business. 

The CuatrMan. The next witness will be Mr. Kuykendall, Chajp. | 
man of the Federal Power Commission. 

Mr. Kuykendall can be here in the morning, but cannot be here fo 
some 2 weeks or more after that, so he will be our first witness ip the 
morning. bith | 

Mr. Baker, I hope this is not going to inconvenience you too much, 

Mr. Baxer. Chairman Harris, would you be likely to need iy 
tomorrow ¢ 

If in fact al] of your tomorrow’s session will be involved with the 
Federal Power Commission, I would not come. It would not ineop. 
venience me if I knew what the situation would be. 

The CuHarrman. Very well. You may be excused tomorrow. 

Can you return Thursday 

Mr. Baxer. I will be available Thursday or Friday at the conyeni. 
ence of the committee. 

The Cuatrman. As you know, with the situation in the House, we 
cannot have afternoon committee sessions, and consequently we ar 
limited to morning sessions at this time, but I think by Friday we will | 
be able to proceed. 

If you could come back Friday, I will trye to get to you then. 

Mr. Baxer. Thank you. 

The CHarrman. I am sorry for the inconvenience, Mr. Baker, 

The committee will adjourn. 

(Thereupon, at 12:15 p.m., the committee recessed, to reconvene 
at 10 a.m., Wednesday, March 23, 1960.) 
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WEDNESDAY, MARCH 23, 1960 


Hovusk or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHAIRMAN. The committee will come to order. 

This morning we have the Honorable Jerome K. Kuykendall, 
Chairman of the Federal Power Commission, appearing in connec- 
tion with the proposed legislation. 

Mr. Kuykendall, I believe you have other members of the Com- 
mission with you. I think perhaps you should identify them for the 
record, too. 

Mr. Kuykenpaui. Yes, Mr. Chairman. We have Commissioner 
Stueck, of Missouri, and Commissioner Kline, of Wyoming. Com- 
missioner Connole, of Connecticut, is out of the city today. Perhaps 
the committee knows that one of our members died last week, Com- 
missioner Hussey, of Louisiana. 

The CuatrMANn. Yes. I regretted very much to learn of his sud- 
den passing. It was certainly most untimely. It is unfortunate. 

Mr. Stueck, wouldn’t you and Mr. Kline come forward so that 
you will be as close to the chairman as you can get / 

I think at this point in the record we will include the report of the 
Federal Power Commission submitted on H.R. 4800 under date of 
March 10, 1960, and also the report from the Commission on H.R. 
6774 under date of March 10, 1960. 

(The reports referred to follow :) 


FepERAL POWER COMMISSION REPORT ON H.R. 4800, 86TH CoNGRESS, A Britt To 
AMEND THE COMMUNICATIONS AcT oF 1934 * * * THE FEDERAL POWER 
Act * * *, To STRENGTHEN THE INDEPENDENCE AND EFFECTIVENESS, AND 
INCREASE THE CONFIDENCE OF THE PUBLIC IN THE EFFICIENT, FAIR, AND IN- 
DEPENDENT OPERATION, OF THE REGULATORY AGENCIES WHICH ADMINISTER SUCH 
PROVISIONS OF LAW, AND FOR OTHER PURPOSES 


This bill is designed to strengthen the independence of six regulatory agencies, 
including the Federal Power Commission. A new part I-A would be inserted in 
the Federal Power Act after part I (pages 28-40 of the bill). Some of the 
amendments made to the Power Act should also be made to the Natural Gas Act. 

As a basis for application of subsequent provisions, section 102, pages 29-30, 
defines proceedings, adjudication, rulemaking, and person. The term “person” 
is already defined in section 3(4) of the Federal Power Act and 2(1) of the 
Natural Gas Act, and if necessary for the purposes of the bill, those existing 
definitions should be amended. As we read it, the definition of person, page 30 
of the bill, lines 12-16, would include a Commission member or employee. The 
other definitions seem to make subsequent sections of the bill difficult of appli- 
cation for reasons which we will suggest. 
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In subsections (a) and (b) of section 103, pages 30-32, Congress recogniy 

‘ . ‘ : a ee eS 
the impropriety of attempts to influence actions of the Commission, its members 
or employees. While violations of only sections 104, 105, and 106(a) carr 
criminal penalties, nevertheless, the Commission is required by subsection (a) 
of section 103 to endeavor to prevent acts which subsections (a), (b), and (ec) 
of section 103 recognize or declare to be improper and to impose sanctions by 
issuing reprimands or taking disciplinary action, including disbarment. Thera. 
fore, subsections (a) and (b) should be more precise if they are to be effective 
in authorizing the imposition of sanctions. 

Page 31, line 2, for example, refers to “secret and devious methods” : the next 
line refers to “the exercise of pressures”; line 5 to “capitalizing on friendships 
and business connections”; line 6 to offering of ‘other inducements” and to “ey. 
tending unusual hospitality”; and line 19 also refers to acceptance of “unusual 
hospitality.” None of these phrases carry a generally accepted meaning by which 
a person would know that certain acts are proscribed. This is unfortunate, for 
Congress must inform a citizen of what acts it intends to prohibit. (Winters y, 
New York, 333 U.S. 507, 509 (1948).) 

Under subsection (¢c) former members of the Commission would be prohibited 
from appearing before the Commission in any matter for 2 years after terming. 
tion of membership, and employees for 2 years in any matter with which they 
had been directly connected while employed by the Commission. The exclusion 
of Commission members for 2 years is rather drastic and would certainly be q 
factor in the decision of a new candidate to accept or refuse appointment ag q 
member of an agency to which the 2-year limitation would apply. On the other 
hand, the provision allowing an employee to appear before the Commission after 
2 years in a matter upon which he had worked while with the Commission sounds 
illogical in that the 2-year time lapse does not cure the impropriety of a former 
staff member’s participation in such a case. 

The Federal Power Commission has the following conflict-of-interest regula- 
tion in rule 1.4(¢c): 

“Appearances of former employees.—No person having served as a member, 
officer, expert, examiner, attorney, accountant, engineer, or other employee of the 
Federal Power Commission may practice before or act as attorney, expert wit- 
ness, or representative in connection with any proceeding or matter before the 
Commission which such person has handled, investigated, advised, or participated 
in the consideration thereof while in the service of the Commission unless he be 
expressly authorized by the Commission on a verified showing that such par- 
ticipation would not be contrary to the public interest and would not be unethical 
or prejudicial to the interests of the Commission (18 CFR 1.4(c) ).” 

This rule reaches appearances as a witness as well as in a representative ca- 
pacity. It does not distinguish between former Commission members and em- 
ployees. The restriction continues for more than 2 years. Although it does 
allow the Commission to make exceptions, only one exception has been granted 
since it has been in effect and then only because the prior contact of the em- 
ployee with the case in question had been purely routine. On the other hand, 
an individual’s right to earn his livelihood in an occupation for which he is 
trained should be restrained by reason of prior public service only where ethics 
and the public interest clearly justify the restraint. The ironclad rule proposed 
in the bill might and probably would jeopardize the Commission’s ability to at- 
tract the very men of integrity and ability who would engender public confidence, 

The limited definitions of the bill come into play in the prohibition in section 
104, pages 33-34, against certain off-the-record communications. Under the 
bill, rate fixing would be classified as rulemaking. In a rate increase case under 
the Natural Gas Act, for example, ex parte communications would be per 
mitted because rate fixing comes within the Administrative Procedure Act defi- 
nition of rulemaking (5 U.S.C, 1001), an incongruous result for in most of these 
cases before the Federal Power Commission strong opnosition is expressed by 
interveners who are usually customers of the company seeking the rate increase. 
If ex parte communications are to be barred in adjudicatory matters, they should 
also be barred in contested rate cases. 

One of the difficulties of the neg»tive approach of this section of the bill 
may stem from the failure to give different trestment to adversary proceedings 
than to those which are unopposed. Many of the maior certificate applications 
under the Natural Gas Act and some few license apvlications under the Federal 
Power Act and most of the maior rate increase annlications are opposed. Even 
some rulemaking of general applicability, in which the Commission does not 
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ropose to name any particular company to which the rule would be applicable, 
may adversely affect companies to which the rule is directed, and there may 
pe those who favor the rule because of its restrictive effects, thereby involving 
adverse parties. some rules of general applicability are subject to court review 
upon adoption (Columbia Broadcasting System v. U.S., 316 U.S. 407) ; while 
other regulations are not subject to review merely because they have been pro- 
mulgated (Magnolia Petroleum v. FPO, 236 F. 2d 785 (C.A. 5, 1956) ; certiorari 
denied 352 U.S. 968). Each of these situations calls for consideration in for- 
mulating a rule against the receipt of ex parte communications. 

In carrying out the broad policies which Congress has laid down in the Federal 
power Act and the Natural Gas Act, this Commission is in many proceedings 
performing a legislative function in which broad public interests play a pre 
dominant role notwithstanding the fact that the Commission must accord due 
process to the parties directly concerned, must act upon the evidence in the 
record, and must decide in accordance with the statutory criteria applicable to 
the situation. To this extent it acts much in the manner of a court in weighing 
the evidence, defining the issues, and conforming to the statutory language 
adopted by Congress. But as a regulatory agency, the Commission must, in these 
contested cases and in most of its other actions, carry out the further legislative 
standard of protecting consumers and the public generally, reaching its conclu- 
sions in each case with these broader considerations in view. In other words, 
the Commission must remember what it has done and has learned in other 
cases, investigations and proceedings, formal and informal, and act in con- 
formity with the broad policies of Congress as expressed in the statutes. 

The underlying public interest in effective regulation of interstate electric and 
natural-gas companies cuts across most of the Commission’s work, and in itself 
stands as a bar to judicializing agency procedures. Protection of the public 
also requires flexibility in Commission procedures and at times calls for the 
solicitation and receipt of ex parte communications. Moreover, there is inherent 
in the regulatory process the necessity for the Commission members to have 
access to its technical staff. 

Section 104, page 33, also seems to go too far in prohibiting the receipt of ex 
parte communications respecting the “disposition of any proceeding.” Even 
the separation of functions provision in section 5(c) of the Administrative 
Procedure Act recognizes the necessity to allow ex parte communications in 
procedural matters, and these may affect the disposition of a case. The com- 
mittee reports on the Administrative Procedure Act and the Attorney General’s 
Manual show that the exceptions there allowed would cover such matters as re- 
quests for adjournment or continuance and the filing of papers (S. Rept. 752, 
p. 17; H. Rept. 1980, p. 30; S. Doc. 248, pp. 203-262, all of the 79th Cong.; 
and Attorney General’s Manual on the Administrative Procedure Act, p. 55). 
The manual adds that the exemption also “apparently” would permit the 
examiner to act ex parte on requests for subpenas. 

As an incidental matter, section 104 prohibits an ex parte communication made 
with the intention that any participant will not receive knowledge of such com- 
munication (p. 33, lines 20-22). If an ex parte communication was brought 
to the attention of other participants after action by a hearing examiner or the 
Commission, this requirement would be satisfied. Consequently, it is not clear 
whether the bill would prohibit ex parte communications or allow them if placed 
ina public file where they would be made available to the other participants. 
Nor is it clear whether the notice to other participants must be given with such 
time as to allow them to raise objection or otherwise state their views. 

Section 104 prohibits written or oral ex parte communications and says that 
they “shall be ignored by all Commission members and employees” (p. 34, 
lines 13-14) but in subsection 105(b) the recipient of an improper oral ex 
parte communication shall make “a fair, written summary” which shall be 
placed in the public files (p. 35, lines 2-6). This could lead to dispute as to 
whether the summary is fair and also is incongruous in requiring the recipient 
to ignore a communication which he is directed to summarize. The prepara- 
tion of a summary might well serve to impress the improper communication 
on the mind of the very official who should forget it and who is prohibited from 
considering it in rendering his decision. Indeed, it might be argued that the 
requirement to place a prohibited communication in the public file nullifies or 
vitiates the prohibition against the person making the communication. 

Moreover, by prohibiting Commission employees from receiving and consider- 
ing ex parte communications and from communicating with members of the Com- 
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mission, the bill would hamper the regulatory process in vital ways. 


s : : : , : In many 
instances staff contacts with outsiders are essential and in other situatio 


a os : DS th 
members of the Commission may well profit from talking to and receiving 
technical assistance of its staff in order to discharge their responsibilities in 


these complex industry regulations. 

While the rules of the Commission are explicit and detailed in prescribing jp. 
formation to be submitted in support of an application, it has been found essen. 
tial in many cases to request further information to clarify statements jp the 
application and to assist in the independent staff analysis of the papers filed by 
an applicant. Rather than make the requirements for application so detailed 
that the filing of an application becomes excessively costly, the Commission has 
pursued the policy of eliminating as much detail as possible and Calling fop 
additional data only where it is essential. 

Since the staff investigation of an application usually precedes the open hear. 
ing, the staff frequently asks for and obtains information some of which an 
applicant does not desire to release to the public. In certificating natural-gag 
companies the economic feasibility of the proposal must be demonstrated bya 
showing of the adequacy of the gas reserves from which the interstate Supply 
is to be taken. The pipeline applicant submits an estimate of the available 
reserves based upon figures received from the producers with which it hag ep. 
tacts. The estimates of the producers are based upon the results of expensiye 
exploratory investigations, seismographic studies and tedious expert analysis 
of electric logs of production and drilling data and other records. The infor. 
mation so obtained is usually of considerable economic value to possible com. 
petitors and its public disclosure is resisted for very sound reasons.’ 

Since the Commission may issue certificates only when it finds the public jp. 
terest would be thereby served, it insists upon the working papers and data op 
gas reserves, among other things, being made available to its staff in order that 
the staff may make its own analysis for the purpose of presenting evidence jp 
the hearings which are required under section 7 of the Natural Gas Act. 

This practice enables the staff to examine fundamental data in working papers 
and to discuss them with the parties and with the technical employees of the ap- 
plicant. Generally, the staff is the only participant in these cases to examine 
into adequacy of gas reserves but the practice has substantially expedited hear. 
ings and avoided lengthy cross-examination, while at the same time protecting 
the consumers and the public. 

Another common use of confidential information is in staff examination of g 
regulated company’s books, either in an electric or natural-gas rate case or ina 
licensed hydroelectric project cost determination. To do an effective job, the 
staff must have free access to correspondence and files of the company: but this 
eannot mean wholesale disclosure to every participant in the case of all of the 
information which the staff thus obtains. In fact, the statutes recognizes the 
situation, for section 301(b) of the Federal Power Act and section 8(b) of the 
Natural Gas Act contain the following sentence: 

“No member, officer, or employee of the Commission shall divulge any fact or 
information which may come to his knowledge during the course of examina 
tion of books, records, data, or accounts, except insofar as he may be directed by 
the Commission or by a court.” 

Also. Congress has provided that the Commission may employ attorneys “for 
proper representation of the public interest in investigations made bv it. or eases 
or proceedings pending before it * * *.” (Federal Power Act, sec. 314(c) ; Nat 
ural Gas Act. sec. 20(c).) In order to discharge this responsibility and to 
enable the Commission to perform its functions efficiently. Commission staff 
counsel must be available to all parties and the members of the Commission for 
consultation. regardless of the stage of the proceedings. In fact, many settle 
ments have been initiated by ex parte consultation with the staff which would 
be forbidden under the bill. 

The exact situation when an ex parte approach might be nrohibited because 
it related to the “disposition of a proceeding” as referred to on page 33, line 19, 
is not clear, especiallv in view of the definition of proceeding carried in section 
102. For example, the Commission must discuss with its staff those conditions 


1The competitive situation apnears dramatically in the eurrent bidding for offshore 
leases from the Gulf States. A vroducer mav be readv to sell from a lease it has already 
secured: but the technical studies which are essential to understanding that sale may 
alison bear non the reserves in adjacent leases for which the producer or a competitor may 
want to bid. Or the working papers may hold information about oil-bearing structures 
as well as the gas cap. 
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might lead it to institute an investigation and it should be free to receive 


h , ; 
oemation ex parte from those parties authorized to file complaints or even 


those who are not expressly authorized to complain but nevertheless want 
to bring @ situation to the Commission which may not be in the public interest. 
e the outcome of an investigation must not be based on confidential infor- 
mation, there is nothing wrong with deciding to start one on such a basis. 
Nevertheless, a prohibition against an ex parte communication related to the 


“disposition of a proceeding” might effectively dispose of a case before it could 


be started. , hada ill 

Where a proceeding concerns a proposed rule of general applicability it is par- 
ticularly important to allow complete freedom of access to the commissioners 
and to hearing officers. In these proceedings the Commission invites and re- 
gives public comment in addition to what is submitted at open hearings, in- 
duding informal oral comment from State public service commissions, consumer 
and industry groups, Members of Congress, and representatives of departments 
inthe executive branch. ; 

Title VII of the bill, page 76, makes section 104 effective 3 months after pas- 
sage of the bill. If the Commission desired to promulgate exempting rules by 
Administrative Procedure Act procedures, 3 months would not be sufficient time. 

Apparently the Commission may, by subsection 105(d), page 35, exempt ex 

communications “in those cases” in which exemptions are necessary. It is 
not clear from the language of the bill, however, in what class of cases exemp- 
tions would be appropriate, especially if the definition of proceedings in section 
102 is retained. A strict reading of sections 102, 103, and 104 might mean few 
exemptions, whereas if the language of the exempting clause (to promote the 
expeditious and efficient discharge of duties and to secure necessary cooperation ) 
is considered controlling, a more liberal policy might be followed. It is not 
pelieved that these uncertainties would be helpful in the realm of ethical conduct. 

The requirement in section 106, page 36, for appearances to be entered and a 
register of appearances maintained is in line with our present practice under 
FPC rules 1.4(a) (5) and 1.50. If, however, additional recordkeeping is sought 
to be required beyond what the Commission now does, there would not seem to 
be any particular advantage for the additional cost. Therefore, it should be 
made clear that the Commission is to be given some flexibility in this respect. 

However, it is not clear what is meant by an “appearance,” which we have 
understood to mean the formal appearance made by an attorney or other repre- 
sentative at a hearing. If it is intended to require an appearance to be entered 
by those making an informal approach to a commissioner or employee, or con- 
tactof any nature, the requirement should be made specific. 

Section 107 penalizes willful violations of sections 104 and 106(a) and viola- 
tions of section 105 with intent to prevent any participant in a proceeding from 
acquiring knowledge of a communication. In view of the uncertainties of pos- 
sible violations, the criminal penalties would be of doubtful validity. Perhaps a 
more effective remedy would be the imposition of sanctions by the Commission 
which could gain experience in carrying out the intention of Congress and, if 
usuccessful, could provide Congress with more definite statutory language, 
especially in view of the exemptions under sections 104 and 105. 

On the other hand, the public might be better protected in this troublesame 
field of ethics if Congress should spell out precisely what it intends, using un- 
ambiguous language that is plain to the man on the street. One remedy would 
be to allow ex parte communications in writing in all proceedings whether 
made to a commissioner or employee or to the Commission and to require that 
they be placed in the agency’s public file but that they not be permitted in the 
hearing record or considered by the hearing examiner or agency members in 
reaching a decision, except with the consent of all participants. Ex parte 
communications should be prohibited if they are made orally in the class of con- 
tested proceedings where secrecy is improper. This would eliminate improper 
secrecy and protect the formal hearing record upon which an agency decision in 
acontested case must be predicated. 

Section 310 of the bill, page 37, would amend section 1 of the Federal Power 
Act to permit removal by the President of any member of the Commission for 
heglect of duty or malfeasance in office and would limit the period to 3 years 
during which a member may serve as chairman or vice chairman. Prior to Re- 
organization Plan No. 9 of 1950 (64 Stat. 1265) the Commission selected its own 
chairman and vice chairman and still selects the latter, the chairman now being 
designated by the President. 





182 INDEPENDENT REGULATORY AGENCIES LEGISLATION 





A limitation in the term of the chairman to not over 3 years, with ineligibitity | 
' 


to again serve as chairman until after 3 years, is largely a matter of Policy fy 
Congress. We might point out, however, that the chairman is principally respon, 


sible for seeing that the policies of the Commission are carried out by the sty 
and that its organization functions smoothly, As a member, of course, his ae 
have no more weight than those of any other member, but there are advantg 
as well as disadvantages to continuity of service as a chairman. This would . 
call for a corresponding amendment of the Natural Gas Act. ; 

Two new sections would be added to the Federal Power Act: section 320, pg 
38, relating to the preparation of Commission opinions, and section 321, page 
relating to failure to act on motions. If these amendments are adopt 
similar sections should be added to the Natural Gas Act. 

It has been argued that a deeper sense of individual responsibility gy 
therefore a better reasoned opinion will result when one Commissioner knows 
that his name will be published as its author. On the other hand, those Whose 
names are given as merely concurring might be tempted to relax their Critica] 
examination of the draft prepared by one member upon the assumption that 
as the signer he must carry the chief responsibility. We have found in thow 
cases where the action of the Commission is expressed in an opinion that all 
of the members consider the language to be their individual responsibility, pp. 
tailed consideration is given to the language because of its general and gpecifp 
significance. We would not like to see any lessening of this primary concer | 
Supervision over the writing of a draft of a Commission opinion is assigned to 
a commissioner merely to expedite the preparation and not with a view tp 
having the individual express in the draft his own personal views which migh; 
not be in harmony with the views of the concurring members. In other words 
the final decisions of a regulatory commission must be the product of the 
reasoning and expression of the members of that agency. Under the pregey 
statutory authority there is no reason why the name of an individual (Cop. 
missioner may not appear as the author of an opinion in which other Cop. 
missioners concur, but the practice is not mandatory. We do not recommeni 
that it be made mandatory. 

The new section 321, page 39, dealing with delays in acting on motions, js 
directed to the administrative process of timing decisions. Motions are fre 
quently made in the course of a proceeding to secure dismissal or otherwise ty 
dispose of it. Where a motion is not dispositive of the case the Commissin 
attempts to decide it without undue delay. Where the case would be terminate 
however, there are usually valid grounds for delaying consideration of the 
motion until the case is presented on the merits, although in some instances in. | 
mediate action is appropriate. This is much the same practice followed in 
courts, for the economic interests involved in proceedings before the Federal | 
Power Commission are generally of wide public concern and thorough consid 
eration is warranted. Moreover, the Commission has acted upon motions to 
dismiss where action appeared to be appropriate, but it has done so because of 
the circumstances, not as a mandatory requirement. 

In any event, the requirement that the Commission must afford an opportunity 
for hearing on the question of whether to extend the time for issuing a ruling 
on a motion could certainly add to the administrative burden without observable 
benefits. If the Commission could be subjected to court review of every order 
under this proposed section, there would be infinite opportunity for delay at the 
whim of those parties to whom delay is economically profitable. 

For the foregoing reasons the Commission urges revision of many of the pr- 
visions of title III of the bill in order that it might be made workable. No com 
ment is offered upon the other titles of the bill because the procedures of other 
agencies of necessity differ materially from those of the Federal Power Con- 
mission. 


TTT ees 





SEPARATE STATEMENT BY CHAIRMAN KUYKENDALL ON Section 310 


These comments pertain to the selection and tenure of the chairman of a regi: 
latory commission. During the 6 years I have been a member of the Federal 
Power Commission, I have also been its Chairman, and my oninions are nets | 
sarily based on that experience. I recognize that it is possible that I might | 
now hold a different opinion had I served all or part of those years as a member, 
but not as Chairman. 
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First, I believe that any chairman, no matter how he is chosen should have a 
minimum term of several years SO that he can provide continuity to the admin- 
jstration of the Commission Ss affairs which come under his authority. 

Second, I believe that selection by the President is preferable to election by the 
members of a commission. Tn choosing a chairman, members probably, or per- 
ha inevitably will divide into factions. Annual rotation of the chairmanship 
might alleviate this difficulty, but, in my opinion, could not provide efficient 
administration. ; 

I see no force to the argument that the President, by virtue of his power of 
appointment of the Chairman, could inflict his will on the Commission. The 
chairman has no greater voice on substantive issues than does any other member, 
and a majority of the members make the Commission s decisions. 

The above has been submitted to the Commission with the result that all 
members agree with the first point and a majority agree with the second. 

Commissioner Kline favors the individual supervision of opinions as provided 
for in section 320 of the bill. 


FeperaL PoWER COMMISSION, Report on H.R. 6774, 86TH CoNGrREss, A BILL TO 
AMEND THE COMMUNICATIONS ACT OF 1934, THE FEDERAL AVIATION AcT oF 1958 
(WitH RESPECT TO THE Civit AERONAUTICS BOARD), THE FEDERAL POWER ACT, 
THE FEDERAL TRADE COMMISSION ACT, THE INTERSTATE COMMERCE ACT, AND THE 
SecURITIES EXCHANGE AcT oF 1934, TO ESTABLISH STANDARDS OF CONDUCT FOR 
AGENCY HEARING PROCEEDINGS OF RECORD 


This bill deals with the problem of ex parte communications to agency mem- 
pers and hearing officers in the proceedings of six independent regulatory agen- 
cies, As related to the Federal Power Commission, it would add four new sub- 
sections to section 308 of the Federal Power Act. The same new subsections 
should be added to section 15 of the Natural Gas Act. 

As a basis for the exclusion of ex parte communications, the new subsection 
(a) (1) (pp. 7 and 8 of the bill) would require that in hearing proceedings which 
are subject to notice and opportunity for hearing and required by law to be 
based upon a hearing record, the decision shall be based solely and exclusively 
upon the “issues, pleadings, evidence, and contentions of record in the proceed- 
ings.” This limitation of the agency record merely gives statutory expression 
to the principle that an agency decision should be reached only upon the formal 
hearing record and that extra-record matters should be excluded from con- 
sideration. We do not construe this as intended to preclude an agency from 
taking official notice of those matters which could be judicially noticed by a 
court. 

The balance of this new subsection (a) (1) specifies the proceedings to which 
the ethics requirements are to be applicable, and the following subsection (a) (2) 
specifies those proceedings to which the requirements do not apply. Subsection 
(a)(3) would require the notice of hearing in each agency proceeding to 
specify whether or not it is subject to paragraph (1) of subsection (a). Either 
an agency or statutory statement of applicability of the proposed ethics require- 
ment is desirable since there are 13 types of proceedings in which the Federal 
Power Act requires an opportunity for hearing and 10 under the Natural Gas Act. 

Subsection (b) would make unlawful the receipt or consideration by a hear- 
ing officer or agency member of an ex parte communication, oral or written, 
“except in circumstances authorized by law.” The bill does not say what these 
exceptional circumstances may be, although they may possibly be similar to the 
“circumstances authorized by law” under which ex parte matters may be con- 
sidered under the separation of functions provision of section 5(c) of the Ad- 
ministrative Procedure Act (5 U.S.C. 1004 (c)). The Attorney General’s 
Manual on the APA (p. 55) says this exemption in the APA would permit a 
hearing examiner to act without notice on such matters as requests for ad- 
journments, continuances and the filing of papers (S. Rept. 752. p. 17: H. Rept. 
1980, p. 30; S. Doe. 248, pp. 208, 262, all of the 79th Cong.). The manual adds 
that the exemption would also “apparently” permit an examiner to act ex parte 
on requests for subpenas. 

In addition to the circumstances noted in the Attorney General’s Manual as 
justifying ex parte communications under the corresponding section 5(¢c) of the 
APA, a party should also have a right to contact an agency member on emer- 
gency situations arising during the course of a proceeding, whether the hearing 
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has been completed or not, even if time will not permit the advance hotic 
all parties of record required under subsection (b). Since none of the exempt . 
are spelled out in the bill, uncertainty would necessarily exist as to whether 
particular ex parte communication was permissible under subsections (b) ; 
or (d) and anybody making, receiving or considering an ex parte communica: 
would do so at his peril. ” 

In other words, the phrase, “except in circumstances authorized by law» in 
these three subsections has no clear meaning. It has long been establisheq tha: 
criminal statutes must be clear and definite. Congress must inform ag citizen 
with reasonable precision of what acts it intends to prohibit. Winters y, Yeu 
York, 333 U.S. 507, 509 (1948). Consequently, this necessary and proper recogni 
tion of the propriety of ex parte communications under some unspecified circum. 
stances renders the criminal penalties of subsections (c) and (d) either invali¢ 
for uncertainty or citizens might be placed in jeopardy if they rely upon the 
indefinite exemptions. 

In any event, the phrase, “except in circumstances authorized by law” should 
be amended by adding the words “including agency regulations.” 

As an incidental matter, the bill is silent as to whether ex parte ¢op. 
munications which are permissible under the exemption as “authorized py 
law” shall be placed in the hearing record upon which the decision is predicateg 
or in the public record in which the proscribed communications are to be placeg 
There is a sharp distinction in actual practice between an agency’s Dublic 
record and the hearing record upon which a decision is and must be bageg, 
This distinction should be preserved and the exclusion of ex parte communis. 
tions from the hearing record is essential, provided they are made publie 

The Commission is in agreement that the receipt and consideration of ey 
parte communications is at times not only proper but necessary. Indeed, there 
should be no more imputation of improper influence under these unspecified byt 
recognized circumstances than there can be any imputation of improper jp. 
fluence in an ex parte presentation to a court for the issuance of a temporary 
restraining order where the same judge usually also hears the accompanying peti- 
tion on the issuance of a permanent injunction. 

The dilemma which faces both Congress and the administrative agencies of 
preventing improper influences and at the same time permitting necessary and 
appropriate ex parte communications, however, is not insoluble. We suggest 
that one remedy would be to allow ex parte communications in writing in all 
proceedings and to require that they be placed in the agency’s public file but 
they not be permitted in the hearing record or considered by the hearing examiner 
or agency members in reaching a decision. Ex parte communications should be 
prohibited if they are made orally in the class of proceedings where secrecy 
is improper. 

If Congress should require that in specified types of proceedings ex parte con- 
munications must be made in writing and must be placed in the public file, with 
failure to make public disclosures made punishable, two desirable objectives 
would be achieved; (a) there could no longer be any secrecy; (0) the formal 
hearing record upon which the decision in each case must be predicated would 
be fully protected. 

Subsection (¢) (1) requires that agency members and hearing officers receiy- 
ing an oral communication ex parte shall make a “true” summary. This could 
lead to dispute as to whether the summary is “true” in the sense of not being 
misleading, biased, or inaccurate, although it may have been made in good 
faith as the recipient’s understanding of the oral communication. The report 
of the Subcommittee on Legislative Oversight in January of this year during the 
preceding Congress, House Report 2711, page 9, calls for insertion “in the public 
record of a memorandum setting forth the substance of any nonwritten con- 
munication received from any Member of Congress or from any person in the 
executive branch.” The proposed subsections in the present bill, of course, 
would apply to communications from Members of Congress and persons in the 
executive branch, but the difficulty is in making a summary or memorandum 
giving the substance of an oral communication. 

To require an agency member or hearing officer to summarize oral commu 
cations not only places a burden on those who should devote their time and 
attention to matters properly before them, but the preparation of a summary 
might well serve to impress an improper communication on the mind of the 
very official who should forget it and who under subsection (b) may not com 
sider it in rendering his decision. 
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Another incidental requirement in subsections (c) and (d), page 9, is that 
the ex parte communications placed in the public file be brought to the attention 
of all parties. If the burden of giving such notice to all parties is placed upon 
the agency, it could well be a considerable chore, especially if there are many 
ex parte communications in a proceeding in which there are a large number of 
intervenors. In some of the certificate cases under the Natural Gas Act it is 
pot at all unusual to have from 50 to more than 100 intervenors, each one of 
whom has only a very limited interest but who nevertheless is a party to the 
roceeding. As a matter of practical operation, it would appear to be sufficient 
io have the ex parte communication placed in the public file where it is available 
for inspection by all of those who have a genuine interest. As a matter of 
practice, the public files of this agency are under frequent examination by 
parties, by the press and by the public. If ex parte communications are placed 
in the public file, it would inevitably follow that those parties really concerned 
would inspect the files as the occasion might require. 

Since the Commission is in complete accord with the purpose of the bill to 
diminate improper influence, the foregoing observations are submitted in the 
hope that they may be of assistance in drafting legislation which will be work- 
able as a practicable matter and effective in accomplishing its purpose. 


STATEMENT OF HON. JEROME K. KUYKENDALL, CHAIRMAN, 
FEDERAL POWER COMMISSION, ACCOMPANIED BY FREDERICK 
W. STUECK, COMMISSIONER; ARTHUR KLINE, COMMISSIONER; 
AND WILLARD W. GATCHELL, GENERAL COUNSEL, FEDERAL 
POWER COMMISSION 


The CuHarrMAN. Mr. Kuykendall, I believe you have a statement 
you wish to present on behalf of the Commission. 

Mr. KuyKENDALL. Yes; I do. 

The CHarRMAN. You may proceed. 

Mr. Kuyxenpauti. Mr. Chairman, I might say that perhaps it 
should not be said that it is on behalf of the Commission. It is on 
behalf of myself as Chairman. I do not believe there will be any 
disagreement from Commission members, but actually they have not 
checked, have not read, this statement, so it is my testimony, and if 
they have any disagreement with it, I am sure they will let you know. 
[donot believe they will have disagreement. 

The Cuamman. Very well; we will accept it accordingly. 

Will you learn from Mr. Connole when he returns whether or not 
he is in agreement with your presentation this morning so that that 
can be included in the record ? 

Mr. KuykenDatu. Yes, sir. 

The Coarrman. Otherwise, we would have to have the views of each 
member of the Commission. 

Mr. KuyKenpDaAui. Yes, sir. 

Mr. Chairman and members of the committee, in this statement, 
which should, of course, be considered along with the Commission’s 
report on H.R. 4800, I will endeavor to make some rather specific sug- 
gestions concerning the bill. 

A new part I-A would be inserted in the Federal Power Act after 
part I, pages 28-40, of the bill. Some of the amendments thus made 
tothe Federal Power Act should also be made to the Natural Gas Act. 

Section 102, pages 29-30, of the bill, defines proceedings, adjudica- 
tion, rulemaking, and person. The word “person” is already defined 
in section 2(4) of the Federal Power Act and in section 2(1) of the 
Natural Gas Act in a slightly different manner. The definition in see- 
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tion 102(3), page 30, of the bill, would include “any individual 
(whether or not 1n public life) .” 

This quoted phrase should be added to the definitions in the Federal 
Power Act al the Natural Gas Act which are drawn with referencg 
to other provisions in that statute. It does not seem to be neceggi 
to otherwise modify those definitions for the purposes of this bil], 

The Commission is required by subsection (d) of section 103 to 
endeavor to prevent acts which subsections (a), (b) and (c) of section 
103 recognize or declare to be improper and to impose sanctions } 
issuing reprimands or taking disciplinary action, including disbar. 
ment and disqualification. 

The adoption of statutory standards of conduct along these lines 
may be helpful in bringing to public attention and to those in govern. 
ment service or who appear before these agencies the necessity for 
scrupulous honesty and integrity. 

With this objective, the Commission is in full accord. Nevertheless, 
we point out that these provisions are far from a clear definition of 
morality, and possibly inevitably so, for good morais come from ip. 
dividual integrity which is not only hard to define, but also difficult to 
inculcate by statute. 

For example, on page 31 of the bill, subsection 103(a) refers to 
“secret and devious methods,” “capitalizing on friendships,” “extend. 
ing unusual hospitality.” None ‘of these phrases carry a generally 
accepted meaning by which a person would know what acts are pre- 
scribed. Congress must inform a citizen of what acts it intends to 
prohibit. Woenters v. New York, 333 U.S. 307, 509 (1948). 

In spite of these uncertainties, however, the adoption by Congres 
of standards of conduct is highly desirable. In our Administrative 
Order No. 66, adopted July 23, 1958, the Commission revised its stand- 
ards-of-conduct rules along the lines of House Concurrent Resolution 
175, in the 85th Congress. In these regulations we refer to discrimi- 
natory treatment, favors, privileges and adverse effects upon other 
parties, all of which might well be mentioned in section 103 (a). 

Under subsection (c), former members of the Commission would be 
prohibited from appearing before the Commission in any matter for 
2 years after termination of membership, and employees for 2 years 
in any matter with which they had been directly connected while en- 
ployed by the Commission. | 

The exclusion of Commission members for 2 years is rather drastic 
and would certainly be a factor in the decision of a new candidate to 
accept or refuse appointment as a member of an agency to which the 
2-year limitation would apply. 

On the other hand, the provision allowing an employee to appear 
before the Commission after 2 years in a matter upon which he had 
worked while with the Commission sounds illogical in that the 2-year 
time lapse does not cure the impropriety of a former staff member's 
participation in such acase. . : 

The Federal Power Commission has the following conflict-of- 
interest regulation in rule 1.4(c). 

“Appearances of former employees.—No person having served as a member, 
officer, expert, examiner, attorney, accountant, engineer, or other employee of 
the Federal Power Commission may practice before or act as attorney, expert 


witness, or representative in connection with any proceeding or matter before 
the Commission which such person has handled, investigated, advised or par 
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ticipated in the consideration thereof while in the service of the Commission 
jess he be expressly authorized by the Commission on a verified showing that 
participation would not be contrary to the public interest and would not be 


ethical or prejudicial to the interests of the Commission (18 CFR 1.4(c)). 


This rule reaches appearances as a witness as well as in a represent- 
tive capacity. It does not distinguish between former Commission 

mbers and employees. The restriction continues for more than 2 

rs, Although it does allow the Commission to make exceptions, 
mly one exception has been granted since it has been in effect, and 
then only because the prior contact of the employee with the case in 
yestion had been purely routine. 

On the other hand, an individual’s right to earn his livelihood in 
an occupation for which he is trained should be restrained. by reason 
of prior public service only where ethics and the public interest 
dearly justify the restraint. The ironclad rule proposed in the bill 
night and probably would jeopardize the Commission’s ability to 
attract the very men of integrity and ability who would engender 
public confidence. ' 

The new section 102 which would be added to the Federal Power 
Act by the bill—pages 29-30—also defines and qualifies proceedings 
and adopts the definitions of adjudication and rulemaking carried in 
the Administrative Procedure Act. 

The latter two definitions have caused endless discussion which 
would be increased by the further artificial distinctions carried in 
the bill. In the Administrative Procedure Act, adjudication and 
rulemaking become of particular significance under section 5, which 
calls for a separation of certain functions under defined situations. 

However, the distinctions of the Administrative Procedure Act in 
this connection have been hard to follow and seem to be rather arti- 
feial. Chotin Towing Corporation v. FPC, 250 F. 2d 394 (C.A.D.C. 
1957). 

There is even less reason for the artificial classification of adjudica- 
tion and rulemaking for the purposes of this bill in dealing with 
ex parte communications covered by section 104, pages 33-34, of the 
bill. 

As we understand the bill, rate-fixing under the Federal Power Act 
would be classified as rulemaking, since it is so classified in the 
Administrative Procedure Act (5 U.S.C. 1001). Presumably the Nat- 
ual Gas Act should be similarly amended. But apparently ex parte 
communications would not be prohibited in our rate cases which con- 
stitute a major portion of our contested cases. 

Furthermore, initial licensing should be among the types of cases 
to which the ex parte rule would apply. As a matter of practical 
administration, almost all of our contested cases are concerned with 
the issuance of licenses under the Federal Power Act, issuance of 
certificates of public convenience and necessity under the Natural 
Gas Act, with rates under both statutes, and also the amendment of 
licenses and certificates. If there is to be a rule relating to ex parte 
communications, it should be applicable in all of these contested cases. 

There is also considerable controversy in some of our rulemaking 
proceedings of general applicability. An illustration may be found 
in the consideration of a proposed rule in which the responses are 
presently being received. This is in our docket No. R-182, in which 
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the Commission announced that it was considering the adoption of g 
rule prohibiting the filing of a rate contract or rate change by certajy 
parties who are otherwise subject to the Natural gas Act. 

Some oil and natural gas fields are operated on a unitized bag 
so as to prevent the draining of one person’s well by another, [tig 
frequently the custom in these unitized operations for one of the py, 
ducers or for a gasoline extraction plant operator to act as the 
erator for a group of producers. The operator will sign the gale 
contracts for the other producers and withdraw the allowable amouy, 
of oil or natural gas, processing the gas as it comes from the variong 
wells, extracting the liquid hydrocarbons and delivering the dry gg 
to the interstate pipelines. 

Since the operator is sometimes the only signatory party to the 
sales contract, which must be filed under the Natural Gas Act, we ar 
considering a rule prohibiting filings by other interested parties, 

Because this proposed rule is pending, I will not discuss the merits 
but it does illustrate the problem in connecting with ex parte com 
munications. No companies will be named in the rule if it is adopted, 
but there are strong views on both sides of the question, 

Other rules which involve controversy and illustrate the problem 
were brought up in our docket Nos, R-158 and R-159. These ruly 
amended our uniform system of accounts to provide for accounting 
and reporting for deferred taxes. The rule changes were adopted 
May 29, 1958, in orders Nos. 203 and 204, after considerable discussion 
and, of course, there was little agreement among the companies. 

In my opinion, there was nothing improper in ex parte communic- 
tions in rulemaking proceedings of general applicability along the 
lines as mentioned. 

Mr. Chairman, if I may interpolate here, I think in the rulemaking 
proceedings I just described, the Commission is acting in purely 4 


legislative function. We are, in effect, passing a law of genenl | 


applicability just as Congress does. 

But in our ratemaking proceedings and in our certificate matter, 
in our license matters, although they have been classified as, in some 
cases, rulemaking, we are dealing with particular companies, with 
particular people, with particular parties, and they do have individual 
rights which are affected. 


I believe that is where the distinction should be drawn between | 


propriety or impropriety of ex parte communications. 

In carrying out the broad policies which Congress has laid dow 
in the Federal Power Act and the Natural Gas Act, this Commission 
is in many proceedings performing a legislative function in which 
broad public interests play a predominant role notwithstanding the 
fact the the Commission must accord due process to the parties 
directly concerned, must act upon the evidence in the record, and 
must decide in accordance with the statuatory criteria applicable 
to the situation. 

To this extent it acts much in the manner of a court in weighing 
the evidence, defining the issues, and conforming to the statutory 
language adopted by Congress. But as a regulatory agency, the 
Commission must, in these contested cases and in most of its other 
actions, carry out the further legislative standard of protecting con- 
sumers and the public generally, reaching its conclusions in each 
case with these broader considerations in view. 
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In other words, the Commission must remember what it has done 
and has learned in other cases, investigations and proceedings, formal 
and informal, and act in conformity with the broad policies of Con- 

as expressed in the statutes. 

The Se Riving public interest in effective regulation of interstate 
glectric and natural gas companies cuts across most of the Commis- 
gon’s work and, in itself, stands as a bar to judicializing agency 
procedures. Protection of the public also requires flexibility in our 
procedures and, at times, in my opinion, calls for solicitation and 
receipt of ex parte communications. 

While we place all written communications in the public file in 
these proceedings, we do not always hold hearings, and it is doubtful 
that the files are consulted by many of the parties who are interested 
in the proposed rule. 

The bill quite properly provides for agency rules under which 
necessary staff contacts could be maintained by the members of the 
Federal Power Commission. I refer to section 105(d), page 35 of 
the bill. 

The Commission has found it necessary to have access to its technical 
staff on many occasions, although we do not permit reargument of 
the staff’s position, for that must be presented on the hearing record 
through testimony, or in briefs and exceptions filed in the same manner 
assimilar filings by other parties. 

In our opinion, however, section 104, page 33, goes too far in pro- 
hibiting the receipt of ex parte communications respecting the “dis- 
position of any proceeding” as referred to on page 33. Even the 
separation of function provisions in section 5(c) of the Administra- 
tive Procedure Act recognizes the necessity to allow ex parte com- 
munications in procedural matters, and, of course, these will affect 
the disposition of a case. 

The,committee reports on the Administrative Procedure Act and 
the Attorney General’s manual show that the exceptions are allowed 
and cover such matters as request for adjournment or continuance, and 
the filing of papers (S. Rept. on 17; H. Rept. 1980, p. 30; S. Doe. 
248, pp. 203-262; all of the 79th Cong.; Attorney General’s Manual 
on the Administrative Procedure Act, p. 55). 

The manual adds that the exemption also “apparently” would per- 
mit an examiner to act ex parte on requests for subpenas. We do not 
know why the manual expresses uncertainty in this respect, for it is 
frequently necessary to approach a court with respect to subpenas 
without having the opposing party present. Similar freedom should 
be accorded in administrative proceedings. 

Title VIII of the bill, page 76, makes section 104 effective 3 months 
after passage of the bill. If the Commission desires to promulgate ex- 
empting rules and follows procedures outlined in the Administrative 
Procedure Act, 3 months would not be sufficient time. 

Under subsection 104(d), page 35, the Commission may exempt ex 
parte communications “in those cases” in which exemptions are de- 
sirable to promote the expeditious and efficient discharge of its duties 
and to secure necessary cooperation of specified officers, departments, 
and agencies of the Federal Government. 

It is not clear from this language in what case or cases exemptions 
would be appropriate, especially if the definition of “proceeding” in 
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section 102 is retained. If this could be clarified, it would be helpful 
but we have no specific language to suggest. : 

The requirement in section 106, page 36, for appearances to be ep. 
tered and a register of appearances maintained is in line with oy 
present practice under FPC rules 1.4(a) (5) and 1.50. If, however 
additional recordkeeping is sought to be required beyond our presen; 
records, there would not seem to be any particular advantage for the 
additional cost. We assume that the Commission has flexibility in thig 
respect and if our assumption is not correct, the bill should be made 
more specific. 

In my testimony last June before the Legislative Oversight Syb. 
committee I referred to our rule change proceeding in docket No, 
R-175—hearings page 189. In this docket we proposed changes jy 
the classification of correspondence, added a new definition of hearin 
record, amended the public information provisions of our rules and 
dealt with ex parte communications. Due to the pendency of H.R. 
4800 and related bills before this committee, we have not taken any 
further action on this proposed rule. ; 

Before I close, I would like to read a few paragraphs from the Com. 
mission’s report on H.R. 4800. 

Section 107 penalizes willful violations of sections 104 and 106(a) 
and violations of section 105 with intent to prevent any participant 
in a proceeding from acquiring knowledge of a communication. Ip 
view of the uncertainties of possible violations, the criminal penalties 
would be of doubtful validity. 

Perhaps a more effective remedy would be the imposition of sane. 
tions by the Commission which could gain experience in carrying out 
the intention of Congress and, if unsuccessful, could provide Congress 
with more definite statutory language, especially in view of the exemp- 
tions under sections 104 and 105. 

On the other hand, the public might be better protected in this 
troublesome field of ethics if Congress should spell out precisely what 
it intends, using unambiguous language that is plain to the man on 
the street. 

One remedy would be to allow ex parte communications in writing 
in all proceedings, whether made to a Commissioner or employee or 
to the Commission, and to require that they be placed in the agency’s 
public file, but that they not be permitted in the hearing record or con- 
sidered by the hearing examiner or agency members in reaching a deci- 
sion, except with the consent of all participants. 

Ex parte communications should be prohibited if they are made 
orally in the class of contested proceedings where secrecy is improper. 
This would eliminate improper secrecy and protect the formal hearing 
record upon which an agency decision in a contested case must be 
predicated. 

Section 310 of the bill, page 37, would amend section 1 of the Fed- 
eral Power Act to permit removal by the President of any member of 
the Commission for neglect of duty or malfeasance in office and would 
limit the period to 3 years during which a member may serve as Chair- 
man or vice Chairman. 

Prior to Reorganization Plan No. 9 of 1950 (64 Stat. 1265), the 
Commission selected its own Chairman and Vice Chairman and still 
selects the latter, the Chairman now being designated by the President. 
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A limitation in the term of the Chairman to not over 3 years, with 
ineligibility to again serve as Chairman until after 3 years, is largely 
gmatter of policy for Congress. We might point out, however, that 
the Chairman is principally responsible for seeing that the policies of 
the Commission are carried out by the staff and that its organization 
functions smoothly. 

As a member, of course, his views have no more weight than those 
of any other member, but there are advantages as well as disadvan- 

to continuity of service as a Chairman. This would not call for 
4 corresponding amendment of the Natural Gas Act. 

Two new sections would be added to the Federal Power Act: Sec- 
tion 320, page 38, relating to the preparation of Commission opinions, 
and section 321, page 39, relating to failure to act on motions. If these 
amendments are adopted, similar sections should be added to the 
Natural Gas Act. 

It has been argued that a deeper sense of individual responsibility 
and, therefore, a better reasoned opinion will result when one Commis- 
sioner knows that his name will be published as its author. On the 
other hand, those whose names are given as merely concurring might 
be tempted to relax their critical examination of the draft prepared 
by one member upon the assumption that as the signer he must carry 
the chief responsibility. 

We have found in those cases where the action of the Commission is 
expressed in an opinion that. all of the members consider the language 
to be their individual responsibility. Detailed consideration is given 
to the language because of its general and specific significance. We 
would not like to see any lessening of this primary concern. 

Supervision over the writing of a draft of a Commission opinion 
is assigned to a Commissioner merely to expedite the preparation and 
not with a view to having the individual express in the draft his own 
personal views which might not be in harmony with the views of the 
concurring members. In other words, the final decisions of a regula- 
tory commission must be the product of the reasoning and expression 
of the members of that agency. 

Under the present statutory authority there is no reason why the 
name of an individual Commissioner may not appear as the author 
of an opinion in which other Commissioners concur, but the practice 
isnot mandatory. We do not recommend that it be made mandatory. 

The new section 321, page 39, dealing with delays in acting on mo- 
tions, is directed to the administrative process of timing decisions. 
Motions are frequently made in the course of a proceeding to secure 
dismissal or otherwise to dispose of it. Where a motion is not dis- 
positive of the case, the Commission attempts to decide it without 
undue delay. 

Where the case would be terminated, however, there are usually 
valid grounds for delaying consideration of the motion until the case 
is presented on the merits, although in some instances immediate action 
sappropriate. This is much the same practice followed in courts, for 
the economic interests involved in proceedings before the Federal 
Power Commission are generally of wide public concern and thorough 
consideration is warranted. 

Moreover, the Commission has acted upon motions to dismiss where 
action appeared to be appropriate, but it has done so because of the 
circumstances, not as a mandatory requirement. 
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In any event, the requirement that the Commission must afford ay 
opportunity for hearing on the question of whether to extend the tims 
for issuing a ruling on a motion could certainly add to the adminigtps. 
tive burden without observable benefits. 

If the Commission could be subjected to court review of every orde 
under this proposed section, there would be infinite opportunity fo, 
delay at the whim of those parties to whom delay is economically 
profitable. 

For the foregoing reasons, the Commission urges revision of man 
of the provisions of title III of the bill in order that it might be made 
workable. No comment is offered upon the other titles of the pjjj 
because the procedures of other agencies of necessity differ materially 
from those of the Federal Power Commission. 

Attached to the Commission’s report is a separate statement of my 
own on section 310 which is partially concurred in by the other mem. 
bers. I willread that now. 

These comments pertain to the selection and tenure of the chairman 
of aregulatory commission. During the 6 years I have been a member 
of the Federal Power Commission, I have also been its Chairman, and 
my opinions are necessarily based on that experience. I recognize that 
it is possible that I might now hold a different opinion had I served 
all or part of those years as a member, but not as chairman. 

First, I believe that any chairman, no matter how he is chose, 
should have a minimum term of several years so that he can provide 
continuity to the administration of the commission’s affairs which 
come under his authority. 

Second, I believe that selection by the President is preferable to 
election by the members of a commission. In choosing a chairman, 
members probably, or perhaps inevitably, will divide into factions, 
Annual rotation of the chairmanship might alleviate this difficulty, 
but in my opinion could not provide efficient administration. 

I see no force to the argument that the President, by virtue of his 
power of appointment of the chairman, could inflict his will on the 
commission. The chairman has no greater voice on substantive issues 
than does any other member, and a majority of the members make the 
commission’s decisions. 

The above has been submitted to the Commission, with the result 
that all members agree with the first point, that is, the point that any 
chairman should be allowed to serve for a fairly long period of time, 
and a majority agree with the second, the second being the point that 
the President should appoint. 

Commissioner Kline favors the individual supervision of opinions 
as provided for in section 320 of the bill. The other Commissioners 
hold the view that I expressed. 

The Commission’s General Counsel, Willard W. Gatchell, is here 
with me today and he will be glad to make himself available to assist 
your staff in drafting any amendments to the bill if you so desire. 

That concludes my statement, Mr. Chairman. 

The Caatrman. Thank you, Mr. Chairman. 

I assume that you did not care to elaborate any further on H.R. 
6774. 

Mr. Kuyxenpauy. No; I do not, at this time. I did not think it 
was necessary, Mr. Chairman. 
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The CuatrMAN. But your report stands as the views of the Com- 
mission 4 bth? 

Mr. KoyKenpauu. That is correct. 

The CHARMAN. Do I assume that the report on H.R. 6774 which 
ou submitted as part of the record is the unanimous view of the 
Commission ¢ iy. Li sayy 

Mr. KuyKENpDALL. Yes; it is unanimous unless it is indicated other- 
wise on the report. 

The CuatRMAN. But it is not so indicated. That is the reason I 
asked the question. 

Mr. Kuyxenpauu. Then it is unanimous. Our report on H.R. 
4800 is unanimous, except as indicated on the face of the report. 

The CHAIRMAN. Yes. 

Mr. Roberts, have you any questions? 

Mr. Rorerts. Not at this time, Mr. Chairman. I may have some 
later on. 

The CuairMAN. Mr. Derounian, have you any questions ? 

Mr. Deroun1AN. No questions, Mr. Chairman. 

The CHairMAn. Mr. Rogers. 

Mr. Rogers of Texas. I have just one or two questions. 

Mr. Kuykendall, I am sorry I was late, but do I understand that 
ou feel that the documentation of ex parte communications would 
overburden the Commission or the staff ? 

Mr. KuyKenpatu. I would not say it would be too heavy a bur- 
den, and I would agree that the fact that there is a law passed re- 
quiring it would tend to minimize that type of communication. But 
I do think we would be in difficulty and would be accused of improp- 
erly summarizing or putting on paper the nature of the communi- 
cation, of any oral communication. 

Mr. Rocrrs of Texas. You feel that if the man is going to be 
influenced by an ex parte communication and was corrupt to that 
extent, that he would be equally corrupt if he wrote it down insofar 
as protecting himself was concerned ? 

Mr. Kuykenpatu. Well, any ex parte communication, whether oral 
or in writing—we are talking about communications where an effort 
is made to exert influence—I think it is possible that that influence 
could be exerted either in writing or orally. 

Mr. Rocers of Texas. Do you mean the law of self-preservation 
would make him write down that he was not influenced, even though 
he was? 

Mr. Kuykenpau. That is true; probably. 

Mr. Rocrrs of Texas. That is, if he had to write the communica- 
tion down ? 

Mr. Kuykenpan. Yes. 

Mr. Roczrs of Texas. Don’t you think, though, Mr. Kuykendall, 
that it is not advisable, at least, that there be ex parte communications 
tomembers of these commissions in relation to matters pending before 
them ? 

Mr. Kuykenpatu. Yes; Ido. We have so recommended. 

Mr. Rocrrs of Texas. That is, as a general rule. 

Mr. Kuyxenpauu. Yes. I think in contested hearings where there 
are various interested parties, there should be no communications to 
the members of the Commission, bearing on the case, there are not 
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"ela to all parties, and all parties having an opportunity to refuty 
it. 

Mr. Rogers of Texas. Have you had any occasions where that issue 
has been raised, where someone has accused the other side or ace 
the Commission of having received ex parte communications? 

Mr. Kuykenpat. I don’t recall anywhere that has been made a 
issue in a case. 

Mr. Rogers of Texas. I have one other question. 

In relation to those who have been employed by the Commiggig, 
and who are appearing before it, have you had any situations deve} 
where you had to refuse to permit a former staff member or a former 
employee to appear before the Commission ¢ 

Mr. Kuyxenpauu. No; I do not recall any. Have we? 

Mr, GarcuEeLt. Mr. Rogers, we have had six former employees ag 
the Commission for permission to appear in cases, but in only one 
instance did they ask for the right to appear in a case with which 
they had had any contact. In that particular one, it was such a minor 
matter that they were permitted to represent. the company in the cag 
because they had just really had nothing to do with it while they 
were with the Commission. 

We have had no cases that I recall where the Commission hag, by 
reason of the former employment as a staff member, sought to dishar 
a man later in practicing. We have had some disbarment proceedings 
where we thought something unethical had been done, and have had 
three, I think it is, cases of that kind. 

Mr. Rogers of Texas. Do you mean, Mr. Gatchell, that this rm 
that you have here that I am referring to applies only in the cases 
where the party undertaking to appear before the Commission had 
something to do with the proceeding then pending before the Con. 
mission ? 

Mr. Garcuett. Yes, sir. If the case had been touched at all by the 
former staff member, he is not allowed to represent anybody in that 
case, no matter what time may have elapsed since his separation from 
the Commission. 

Mr. Rocerrs of Texas. Suppose he did not have anything to do with 
the case except that he was an employee while the case was pending 
before the Commission? Does he have to obtain consent of the Com- 
mission to appear ? 

Mr. Gatcuety. No, sir. 

Mr. Rogers of Texas. Because he was a former employee ? 

Mr. GatcHe.t. No, sir. 

Mr. Rocers of Texas. Do you think it would be advisable or prae- 
tical that in cases of that kind there ought to be at least an interim 
where an employee would not be allowed to appear before the Com- 
mission after he ceases employment with the Commission ? 

Mr. Kuykenpatu. As we say in our statement, I do not see any use 
for barring an employee for a certain period of time if his representa- 
tion would deal with something that he had nothing whatsoever to do 
with. If he was endeavoring to change sides in a case and participate 
before the Commission in some matter with which he had had contact 
and concern and activity when he was employed by the Commission, 
I do not think he should ever be allowed to do that, whether it is? 
years or 10 years later. 
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Mr. Rogers of Texas. Mr. Kuykendall, what I have in mind is 
this; We are assuming the premise that he did not have anything to do 
with the particular case. I think you have a twilight zone in matters 
ghere a fellow might be friendly with those who did have something 
todo with the case, or he might have had an opportunity to have re- 
yiewed the records, although he was not directly associated with the 

ution of the case, that there might be a situation develop there 
where a fellow would have an unfair advantage over his adversary. 

Mr. KuyKENDALL. Of course, if an employee is going to be unethical, 
if he is going to take advantage of knowledge he obtained in em- 

loyment, he will do that secretly, I think in every case, and that is 
something that is very hard to discover. 

In fact, there is one case that I have read which happened long 
before I was on the Commission, and I think perhaps it was even in the 
1930’s, or at least the early 1940’s, where a former Commission em- 
ployee did that. weet 

If there were a time limitation to prevent him from doing such a 
thing it would not stop him anyway, if he is going to do that secretively 
and in the hopes he will not be discovered. So I do not see where 
the time limitation has any strength in the bill. 

The Cuarrman. Would the gentleman yield at that point? 

Mr. Rocers of Texas. Yes, sir. 

The CuarrMan. Mr. Chairman, that is precisely the problem we are 
trying to reach here. In my humble judgment, it seems that if we had 
a statute which would prohibit such practices, whoever attempted it 
by secret methods certainly would have something as a barrier there 
to say that he must not do that. 

On the other hand, if he did undertake such secret methods as you 
have just indicated, and it was finally discovered, then the enforcing 
officers could deal with him accordingly. The problems that we have 
exposed in connection with this whole idea cause me to think that we 
should not leave this with loopholes, inviting people to come in and 
undertake such things as we have discovered, particularly when you 
have problems before these agencies that run into the millions and 
millions of dollars, 

That is precisely the thing we are trying to reach. It seems to me 
that it should be the attitude of the agencies involved to try to help 
reach it. 

Mr. Kuykenpau. I would suggest this, to reach that: that the law 
not. only a for control of the former employee or Commission 
member from appearing before the Commission, but to make it un- 
lawful for him to confer or advise secretly with any partly who has 
amatter pending before the Commission. 

The Cuarrman. We propose that in the bill, as you know. 

Mr. KuykKenpatu. On a case in which he has knowledge or has 
been active in. But I do not see where the 2-year limitation adds 
any force to it. 

he CuatrMan. That is all. 

Mr. Rogers of Texas. Thank you, Mr. Chairman. That is all the 
questioning I had. 

The Cuarrman. Mr. Springer. 

Mr, Serincrr. No questions. 

The Cuarrman. Mr. Macdonald. 
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Mr. Macponap. I have a couple of questions. 

I read with interest, Mr. Kuykendall, your statement on pa 
where you say the protection of the public requires flexibility in ('o 
mission procedures, and at times calls for the solicitation and wall 
of ex parte communications. pt 

I was wondering if your attitude toward this was illustrated a year 
or two ago when you solicited ex parte communications from People 
who were very directly interested and who benefited from the nator! 
gas bill, and whom you called in, on orders from the White Houg 
as I recall it, people who represented the pipelines, people who rep. 
resented the producers, and people who represented the distributo 
and told them to get you a bill that you could bring before the 
Congress. 

I was wondering if this is the sort of public-interest protection that 
you had in mind. 

Mr. Kuyxenpat. I will accept your premise. I could correct yoy 
in some of the details or the innuendo in it, but I will say this: that 
all I did there was in furtherance of the protection of the public, and 
that is my duty. I know we do not agree on how the oat should 
be protected. 

Mr. Macvonarp. Did you call in any representatives of the cop. 
sumers, any of the so-called public that you had access to? 

Mr. KuyKenpauu. The Federal Power Commission is the repre. 
sentative of the consumers, and I am a member of the Commission, 
Iam Chairman of it. I was protecting consumers. 

Mr. MacponaLp. Would you not think in protecting consumers it 
would be reasonable to call a group of mayors who held themselyss 
out to represent literally millions of consumers who had opposed this 
bill in your presence the year before ? 

Mr. Kuyxenpatu. No; I do not think it was reasonable to call them, 
Their attitude was well known and well established. I disagreed with 
them. They took the position the public was better protected without 
a bill, and I think they are wrong. I still think they are wrong. I 
think a great mass of evidence has been built up since that which 
clearly demonstrates that they were wrong. 

Mr. Macponatp. You say you feel there should be no secrecy about 
these ex parte communications; is that correct ? 

Mr. KuyKenpDatu. Yes; that is correct. 

Mr. Macponaxp. I would like to read to you your testimony to ws 
in answer to a question by me which appears on page 55 of the hear- 
ings before the Committee on Interstate and Foreign Commerce of 
the U.S. Senate at the time of your confirmation, where in response to 
a question by me you said, in talking of consumer groups: 

In the first place, I knew of no sufficient consumer groups to go to, and! 


was not going to groups. I went to three individuals and I admonished these 
individuals that there should be no publicity about this— 


and I am quoting your words accurately— 
and there should be absolute secrecy because I did not want any rumors started 
that there might be another gas bill during the last session of Congress. 
How do you reconcile that with your statements that you just made 
concerning ex parte communications ? 
Mr. Kuykenpau. Because we are talking about two entirely dif- 
ferent matters. Here we are talking about the action of the Commis 
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sion in the performance of its duties under law. There we are talk- 
ing about the possible drafting of a bill to be submitted to Congress, 
not pertaining to the Commission’s regulatory functions, but to the 
of a bill to be considered by Congress which, if passed, would 
affect the Commission’s regulatory functions. _ 

Mr. Macponarp. Do you say if the Harris bill had passed it would 
not have affected the regulatory powers that the Commission has over 
the natural gas industry ¢ 

Mr. Kuykenpatu. Obviously it would have. There would be no 
yse in passing it if it did not. , 

The CuHatRMAN. Let me interrupt and say to the gentleman that if 
we are going to get into a discussion of the legislative program before 
this session of Congress, we are going to have a long and outstanding 
discussion. 

We are talking about matters before the Commission that they ad- 
minister now, and you are discussing legislation. 

Mr. Macponavp. That is correct, Mr. Chairman. I thought the 
hearings were being held on ethics, and the sort of ethics that should 
bind the Commission. As such, I thought it was relevant and per- 
tinent, even though I agree it is legislation and not orders before the 
Commission. 

In order to save time, and I know you have a busy schedule, I would 
like to ask this question: Do you think that your conduct during that 
period of time dealing with the gas bill meets the same type of high 
ethical standards that you would require from any of the people who 
serve under you ? 

Mr. KuyKenpau.. I think my conduct was perfectly ethical and 
proper, and apparently the committee who heard about that from you 
thought so, too, because 13 of the 15 members reported me favorably 
to the Senate and the Senate confirmed me, having before it the record 
of your testimony. 

Mr. Macponaup. And how long did it take to confirm you, Mr. Kuy- 
kendall ? 

Mr. Kuykenpatu. It took some time because there was a civil rights 
filibuster going over there then, just as there is now. 

Mr. Macponarp. And how long did it take to have the Senate con- 
firm you ¢ 

Mr. Kuyxenpa... I do not recall the time. From the time it was 

‘reported out until the time they voted on it. 

Mr. Macponaxp. Is it not a fact that they had to pass a special bill, 
which I did not oppose, to catch up with your salary, because the lapse 
of time was that long? 

Mr. Kuyxenpanu. Yes. My term expired—I think my term had 
expired before you came over there to testify against me. I believe 
so. I would not swear to it. 

Mr. Macponarp. I have no further questions. 

Mr, Dineeix. I would like the gentleman to yield to me. 

I wonder what you think of the propriety of having the head of an 
independent agency supposedly answerable only to the Congress hav- 
ing an arrangement to have a group of gas industry lobbyists draft a 
bill to affect very substantially gas rates as a result of a call from the 


White House ? 
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I wonder if you would like to tell us whether you were being respon. 
sible in your action as an officer of an independent agency ansWerably 
to Congress on that point ? 

Mr. Kuyxenpauu. Yes, I was being responsible, because such Ja ig. 
lation is badly needed. I know that this committee or this Congres 
would not pass any such legislation without thorough consideration 
of it, and probably amending it in a good many particulars, 

Mr. Dineen... Don’t you think you were going beyond the bounds of 
propriety in doing this in response to a call from the White House? 

Mr. Kuykenpa. No; I do not. I was endeavoring to render g 
valuable and needed public service. It so happened that nothin 
whatsoever came of that, but I do not apologize at all for what I dig 
because I was endeavoring to render a service to the country. 

Mr. Dincett. In so doing, you urged that it be kept secret? 

Mr. Kuykenpauu. Until a bill was drawn and ready to be sub. 
mitted; of course, there cannot be any secret about it. You cannot 
pass a bill in Congress without people knowing about it. 

Mr. Dineeit. Would you have told this committee about your a. 
tivities if you had not been smoked out by the St. Louis Post-Dispateh 
in your testimony up here ? 

Mr. Kuykenpatt. I do not remember the St. Louis Post-Dispatch 
doing any smoking out. Maybe they did. I do not know. I was not 
conscious of it if they did. 

Mr. Macponap. As a matter of fact, Mr. Kuykendall, you denied 
three times to me that you had anything to do with the bill. 

Mr. KuyKenpatu. No; I did not deny that. 

I would suggest that perhaps my testimony and Mr. Macdonald's 
testimony before the Senate Interstate and Foreign Commerce Com- 
mittee might be put in this record, if it is going to be in issue here. 

The Cuatrman. I do not believe we should pursue this matter on 
the question of the legislative issues. 

I will say to my colleagues, if you really want a hearing to consider 
the gas bill, the chairman can accommodate you and set it down, I 
will be glad to do that, if you want to pursue that. 

Mr. Kuykenpatt. May I say one thing more in response to Mr, 
Macdonald ? 

I will refresh his memory. I denied that I had anything to do with 
the drafting of your bill, Mr. Chairman, which was before this con- 
mittee when Mr. Macdonald asked me those questions. ‘The record 
will show that you knew I did not and you said I did not. 

I was talking about that bill and not about a bill that never was 
drafted that he is talking about. 

The Cuatrman. I was in on that myself, so I will be glad to dis- 
cuss this with my colleagues, and if you really want a hearing on it, 
I will say to my colleagues we will try to arrange for it. 

Mr. Younger. 

Mr. Youncer. Thank you, Mr. Chairman. Mr. Kuykendall, do you 
agree to the theory that the agencies such as yours are an arm of the 
Congress ? 

Mr. KuyKkennatu. Yes, I do; absolutely. 

Mr. Youncer. Is there any reason why the same code of ethics, 
then, should not apply to the arm of Congress that applies to the body 
of the Congress? 
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Mr. Kuyxenvauv. No; I do not think there is any reason why there 
should not be the same code. In fact, we have adopted a code modeled 
after the House Concurrent Resolution 175. Now, there might be, 
due to the differences in the type of work and responsibilities of the 
Congress and these agencies, some added features that should be put 
in one code or the other, but I agree that we are an adjunct of the 
Congress, and I think that by and large we should be all governed by 
the same standards of conduct. 

Mr. Youncer. If we draft the code, do you think it ought to be part 
of the Administrative Procedure Act, so as to apply across the board 
to all the agencies ? é 

Mr. KuyKENDALL. I would not recommend that because I think you 

t such a broad application. You will run into situations that you 
have not realized existed. I think it is much better to do it as you are 
trying to do it here, and take it agency by agency. 

Mr. Youncer. I have one further question. I have been somewhat 
concerned about your agency since we have read nothing about it in 
the press, and apparently there is nothing wrong with it. Have you 
been investigated ¢ 

Mr. Kuykenpaui. Maybe you ought to talk to Mr. Macdonald. 

Mr. Youncer. No; I mean has the Oversight Committee investi- 
gated your agency yet / 

Mr. KuyKENpDALL. Yes; the Oversight Committee had staff mem- 
bers in our agency last year for a long period, and there are staff mem- 
bers of the Legislative Oversight Committee in our agency right now 
investigating. 

We had some hearings last year. They did not happen to attract 
much interest, but we were here on one or two different occasions and 
testified about matters which had been investigated. 

Mr. Youncer. So ii there are irregularities, we will hear of them ? 

Mr. KuyKEenpALL. I am sure you will, You may even hear of things 
that are not irregularities. 

Mr. Youncer. That is all, Mr. Chairman. 

The CoairMANn. Mr. Moss. 

Mr. Moss. I just want to make one observation, Mr. Chairman. 

I can find very good reasons why the code of ethics, or not of ethics, 
but of conduct, which might apply to the Commission, which is an arm 
of Congress exercising specific, delegated powers which are congres- 
sional powers, is different than the Congress, itself, which derives its 
powers from the Constitution, and where each of us are elected and 
each of us are accountable in the most minute detail to the people who 
elect us. 

That is a very substantive difference between the role of a Commis- 
sioner and the role of a Member of Congress. I cannot plead privi- 
lege. I cannot plead that the matter is a matter of internal concern in 
my office only, as I have encountered in dealing with commissions 
and commissioners. 

There are very substantive differences. It would be a tragic thing 
if the Congress were so weak kneed as to ever apply every detail of 
restrictions on its conduct which it must expect of those to whom it 
delegates only a portion of its powers. 

It does not in any sense delegate its responsibility. We cannot do 
that. But our powers, yes. And when we probe the exercise of those 
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powers, which is our responsibility, we must be able in th 
of detail to develop the facts in Dahakion with the eunecids ry re 
powers. ” 

I, for one, and I have said it before on a number of occasions will 
never yield to the thesis that this Congress, that this House, and th t 
I as a Member, am subject to the same rules which we might im : 
on those to whom we delegate only a portion of our powers and joy, 
of our responsibility. ‘ 

Mr. Kuyxenpauu. Mr. Moss, I agree with you, and if anything] 
said in answering Mr. Younger’s question was to the contrary, I would 
like to clarify it. Ithought I did. 

An illustration of where we would be acting pretty much in the 
same manner and same constitutional theory as you are acting all the 
time in legislating is what I mentioned in my statement of our issuane 
or possible issuance of a general rule of general applicability, not par. 
ticularly pertaining to any one company, but to a whole class tha 
are under us. 

I say in those cases ex parte communications would be proper, just 
as Members of Congress necessarily will receive ex parte communica- 
tions on pending legislation. I agree with you also, as I mentioned, 
there are certain cases where they are handled in a quasi-judicial map. 
ner, which you do not have here, where there are interested parties who 
have a right to know what all the other parties are doing insofar as it 
affects the Commission. 

I do not believe we are in disagreement at all, Mr. Moss. 

Mr. Moss. We should follow a policy in these commissions of the 
maximum disclosure to all interested parties; should we not? 

Mr. KuyKEnDALL. Yes; we should. 

Mr. Moss. And that should include any representations made either 
orally or written ? 

Mr. KuyKenpauu. That is true. 

Mr. Moss. The only thing that should guide us in restricting the 
availability is where there is not, or where the public interest would 
not be served, or where it would place such an onerous task on the 
Commission as to make it impracticable. 

Mr. Kuyxenpauu. Yes; we should do all that, and not make it u- 
duly burdensome for the Commission where the detriment is greater 
than the benefit that would come out of it. 

Mr. Moss. That is all I have, Mr. Chairman. 

The Cuamman. Mr. Collier. 

Mr. Couurer. My colleague has asked me to yield for one word at 
this point. I will be happy to do it. 

Mr. Sprincer. I did want to say, Mr. Chairman, due to the fact 


















that I have to leave, that I think you have made an excellent presenta- _ 


tion this morning of your position on this legislation. It shows 
lot of time and thought devoted to this subject. 

Mr. KuyKenpbauu. Thank you very much, Mr. Springer. 

Mr. Coxurer. I have just one observation, Mr, Chairman, 

I certainly agree with my colleague from California that Mem- 
bers of Congress should primarily be accountable to the people of 
their district, and it should remain so. 

At the same time, we can be accountable to the people of our dis- 
trict only so far as they know what our activities are. 


’ 















One 


it 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 201 


Would you be opposed to an amendment to this bill, in light of 
what I have just said, that would provide for the maintenance of 
4 public log in the Commission to maintain a record of all calls, let- 
ters, and communications from Members of the Congress on all 
matters with which the Commission is dealing ? 

Mr. Kuykenpav. I would hate to be compelled to do it. It seems 
to me that is too much—the letters, that is all right; we can keep 
them in a public file. But so far as logging all calls, and that means, 
[ suppose, you would have to summarize the substance of a call or 
endeavor to, or the log would not be very useful, I think that you 
are getting into a situation where the burdens are greater than the 

ible benefit that would come out of it. 

Mr. Moss. Would you yield at that point, Mr. Collier? 

Mr. Coturer. In just one moment. 

Would you agree that even if this were not practical from the 
standpoint of paperwork, that this would tend to make us more ac- 
countable to our constituents ? 

Mr. KuyKENDALL. Well, I will say this on this point, and this is 
where I think I am in large agreement with Mr. Moss, but I will go 
apoint farther. 

It is probably true that there have been some Members of Con- 

I do not say probably, but it may be true that there are some 
hoes of Congress—who have endeavored to intervene privately 
before some commission to further the advantage of some individual 
and, of course, I would agree that that is entirely wrong. 

In practically all our work, where I hear from Members of Congress 
in connection with their representation of an area of the country, 
there is a possibility of a new pipeline, a gas pipeline, coming into 
their area, and they want to do all they can to help to get it in. 

They do not care what company puts it in, but they just want to get 
natural gas for their constituents, I think in a case like that, under 
our form of government, a Congressman has to do those things and 
should do it. In fact, he probably would not be back if he never did 
thosethings. That is what he is here for. 

The people do not understand our complex Government and they 
write to him. The Congressman will write for information. Per- 
haps he will add, “I am very much interested in this and I hope the 
project can be consummated,” and so forth. 

That is the type of correspondence or communication that we get 
in the vast majority of cases. I have not been unduly, or scarcely at 
all hampered or bothered by contacts from Members of Congress. I 
do not think it is an evil that is very much of a problem. 

Mr. Cotuier. I did not intend to imply that calling an agency by any 
Member of the Congress is in any sense an evil. It was just in the 
interest of laying all the cards on the table and giving such con- 
sideration to such an amendment and leaving no door open to the 
scrutiny of practices within the Commission as well as on the part 
ofa Member of Congress. With that I will yield to the gentleman. 

_ Mr. Moss. If you should offer such an amendment which does not 
many way affect the right of the Member to make the contact, I would 
certainly support it. It has been my practice, and I think the practice 
of most of the Members of the House, that if they do contact the 
Commission in order to help bring natural gas into an area, they 
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not only contact the Commission, but they put out a press release ty 
let the people of their district know that they are on the job, 

I would have no objection to any of my contacts with any of the 
commissioners or the commissions being clearly a matter of record 

Mr. Couturier. Thank you. ie 

I wanted you to know that the thought of such an amendment jg in 
the embryonic stage at this time. ' 

The gentleman from Alabama asked me to yield. 

Mr. Roserts. I want to ask this question, as to whether or not the 
chairman would say that this bill would in anywise change the 
method of contact with the Commission by a Member of Congres 
with reference to location or the placing of a transmission line op 
with the allocation of gas to a gas district, or would the Commis. 
sioner prefer that the law be so written that that communication would 
be a matter of record, and the Member would perhaps prepare a state. 
ment to be read into the record or to appear in person. 

Mr. KuyKenpALL. Those statements or those letters are necessary, ] 
think, on the part of Congressmen. But in substance what are they? 
They are not evidence, really. They are statements of the interest 
and position of the Congressmen, and they really generally do not 
deal with the real merits of the case. We have to determine whether 
the project is feasible, whether natural gas is available and whether 
the design of the project appears to be adequate. 

Those matters are generally not gone into by Members of Congress, 
and they cannot, as they do not have the technical knowledge, Yi 

I think I would like it if all those communications were in Writing 
and we could simply put them in a file. They are not in the file that 
becomes evidence in the case because they are not evidentiary. They 
are just a statement of the position of a Congressman. B 

Mr. Roserts. I will wait for my own time, Mr. Collier, as you have 
other questions, probably. 

Mr. Coturer. No, I have no further questions. 

Mr. Roperts. In the report that the Special Subcommittee on Legis. 
lative Oversight made, there is this comment which did not have to 
do with the Federal Power Commission, but with another commission: 

One witness stated to the committee : 

I am amazed, really amazed, at what I saw happen in legislative matters 
Administrative procedure should require you to send a written notice of rule 
making and then you ask for written comments. And yet, orally, important 
segments can come in and see the Commission day and night and honeycomb 
our offices and our staff, and yet they are not in writing, they are not in the 
notice, they are not in the written comments. To me, the dirtiest work is done 
in the rulemaking legislative proceedings. What appears in the written com- 
ments is nothing. It is what is done orally. 

What would be the Commissioner’s comment on that testimony! 

Mr. Kvuykenpauu. Well, that proceeding, whatever it was, I sup- 
pose is designated as a rulemaking proceeding, but I think in sub- 
stance it must have been more than that. It must have been some- 
thing that particularly would affect the individual rights of certain 
companies and would not deal with everyone in the same class in the 
same way, as, for example, the accounting rules which I mentioned 
that we proposed and ultimately adopted. 

I have pointed out in this statement that it is not so much what the 
proceeding is called in the Administrative Procedure Act that I think 
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overns. But it is really, in essence, the kind of proceeding it is as 
, matter of fact, whether individual rights are affected in it. 

In that case, judging from the tone of what you have read, I would 
think that that was not what really should be designated as a rule- 
making proceeding, because it must have been something that would 
affect some parties favorably and some parties adversely, and not all 
alike. If they are all affected alike, all in the group, as would be a 
general statute passed by Congress, I think there might be a different 

roblem. 

Mr. Ronerts. I thank the gentleman. 

The CuarrMaNn. At this point, in view of that, we might as well 
develop this incident that you talked to me about, Mr. Chairman. 

Mr. Roberts referred to what happened in another commission. Let 
us discuss an example of your own Commission. You had a case down 
there recently involving rate proceedings out in the Midwest, did you 
not? ' ; 

Mr. Kuykenpa.L. It was a certificate of public convenience and 
necessity. It had rate elements in it, but it was not technically a rate 


The CHAtrRMAN. The Commission had considered and determined 
this case, and had arrived at a decision. You know the case I am talk- 
ing about. 

fr. Kuykenpauu. Yes, I think I do. I think you are referring to 
the case of the Midwestern Gas Transmission Co. 

The CuHatrMAN. Yes; that is right. And the Commission had al- 
ready arrived at its decision, had it not ? 

Mr. KuyKenpDALL. Well, we had not issued a decision. We had re- 
ceived the case, we had listened to oral argument. We were in the 
process of formulating our opinion and order in the case. 

The CuatrMan. Had it not already been printed ? 

Mr. KuyKenpatu. No. We had drafts of it in our own 

The Cuarrman. A draft had already been completed ? 

Mr. Kuykenpauy. Maybe one or more drafts of portions of it. 

The Cuarrman. And you were preparing to announce it, were you 
not ? 

Mr. Kuykenpauyi. Yes. We were not quite ready to announce it, 
but that was our ultimate goal. 

The Cuarrman. Then a representative of that company came 
around and talked to each member of the Commission individually, 
did he not ? 

Mr. KuyKenpauu. He talked to me and he talked to some of the 
others, I know. I do not think he talked to all. 

The Cuarrman. Was there not some public statement that he had 
talked to a majority of the members of the Commission ? 

Mr. Kuyxenpatu. I think he did talk to a majority of the members 
of the Commission. 

The Cuarrman. And whether or not that was the reason for it, 
the result was that that draft was changed and you had to run your 
shop overtime to have the new draft put out, did you not ? 

Mr. Kuykenpatu. No. No; that is not right at all. 

The Cuatrrman. What are the facts? 

Mr. Kuyxenpaty. The fact is that in that particular case there 
was Only about one question that was difficult to resolve, and that 
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was what rate of return would be deemed proper for this new ¢om, 
pany which was going to build a pipeline to bring gas in from Canady 
into the midwestern part of the country. 

The company had urged all through the case that they would hays 
to have a rate of return of 7 percent. All the customer companies jp 
the various areas it was to serve were agreeable to that, and most of 
them represented that they thought it was necessary. 

Our staff thought a lower rate of return would be necessary. The 
Commission discussed the problem and we did not reach final agree. 
ment on that point and we were getting other phases of the matter 
drafted. I, who never did agree with the staff position on the matter, 
did suggest to the staff that, however, to save time, “Let us get a draft 
written up the way our own FPC staff advocates it.” 

That was done, and we do that not infrequently. Maybe sometime 
we will get drafts drawn up in opposite ways to help us in consider. 
ing a case and to save time in issuing the case. 

There was a draft made which was not the same, which was differ. 
ent than the way the Commission finally issued the opinion, but it had 
not been approved or adopted by the Commission. It was just a time. 
saving step in case the Commission did decide to decide the case that 
way. 

The CuairMAN. Regardless of that, during that particular time 
didn’t the representative of the company come and talk to you and 
other members of the Commission ? 

Mr. KvyKenpatu. Yes; he did. 

The Cuarrman. And he talked to you about the particular merits 
of the thing, did he not; that is, the rate which the company should 
receive ? 

Mr. KuyKkenpauu. Yes. I can tell you in substance what he said 


me. 

He said that the president of his company was not present at the 
oral argument, but he had read the oral argument and had read com- 
ments in it from members of the Commission which led him to believe 
that maybe the Commission was going to place the financing ability of 
this new company on the basis of the overall structure of the parent 
company. 

This company was a subsidiary of another big pipeline company. 
He said he wanted to tell me that the old parent company did not 
intend to keep 100-percent control of the new company; in fact, if 
they retained any stock ownership at all, it would be a minor part, les 
than half; and also that the parent company did not intend to be 
the sole gas supplier for the new company and therefore, he wanted 
me to know that—that the financing of the new company in his opin- 
ion, and in the opinion of the president of his company, would have 
to stand on its own. 

The Cuatrman. I am not inquiring or raising any question as to 
the decision that the Commission reached. I was talking about what 
transpired that resulted or may have resulted in the decision. Butit 
is a fact that that is an ex parte contact, is it not? 

Mr. KuyKENDALL. Yes; that was. 

The Cuarrman. Is it not true that the opinion was announced on 
a Saturday, or released on a Saturday? 

Mr. KuyKenpDaAt. I believe it was. The reason it was—it was re 
leased, I think, on the 31st of October. We got it out that day because 
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Midwestern’s contracts for Canadian gas would be subject to can- 
wllation if the Federal Power Commission had not acted prior to 
November 1. So we met that deadline to prevent the possibility of 
cancellation. 

The Cuarrman. And that was the reason for the unusual and al- 
most unprecedented action of announcing or releasing a decision on 
Saturday over the weekend ? 

Mr. KuyKenpaty. Yes. That was the only reason. 

The CuarrmMan. Mr. Glenn? 

Mr. Guenn. I have no questions, Mr. Chairman. 

The CHamrMAN. Mr. Dingell? 

Mr. Dincett. Thank you, Mr. Chairman. 

[would like to go a little further on this. 

On two occasions you were quoted in the press on two different days 
ss saying that this representative of this particular gas transmission 
company had been in to see you during the pendency of this matter, 
but that he had not talked to you about the case then pending. 

This morning you are telling us, Mr. Commissioner, that he did talk 
to you about this matter. 

Mr. Kuyxenba. That is right. You have refreshed my memory. 
What he talked about was what I said, about the parent company 
was not or did not intend to hold 100 percent control of the stock of 
the subsidiary, and did not intend to supply a major part of the gas, 
certainly not all of it, to the subsidiary. 

Mr. Drnceii. What he in fact did do, then, was to talk to you ex 
parte about a matter pending before your Commission during the 
time that the opinion was actually in the process of being drafted. 
Am I correct on that ? 

Mr. KuyKenpauu. Well, you have refreshed 

Mr. Drnceti. All I am doing is repeating your testimony. That is 
already in the record as I understand it. 

Mr. Kuykenpauy. Yes. I lumped two interviews here together. 
What he told me about it 

Mr. Dincetx. I do not want to know what he told you. I want to 
know, is it not a fact that he came in and made an ex parte communica- 
tion to you about a matter which was pending during the time that 
the opinion was actually being written ? 

Is that not the simplest statement of the case ? 

Mr. KuyKenpatu. Let me tell you again—— 

Mr. Dincexy. Just yes or no. 

Mr. Koyxenpatu. I think it is up for you to judge—— 

Mr. Dinceiu. If I am wrong on this, tell me why I am wrong. 

Mr. Kuyxenpat. It is up for you to judge and for anyone to judge 
whether it was pertaining precisely to this case. 

Mr. Dincetxt. Did you not just say so on the record ? 

Mr. Kuyxenpat. Let me tell you what I am trying to say. 

Mr. Dineeti. I want to know, did you not say so on the record al- 
ready in response to a question by the chairman, that he had made an 
ex parte contact with you about a matter which was pending? Maybe 
I misunderstood. 

Mr. Kuykenpatu. The ex parte contact really about the matter 
which was pending was made over the telephone and not at the 
time—— 
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Mr, Dinertu. Then he made two different communications to vo 
during the time that this matter was pending, not one but two? °* . 

Mr. KuyKenpai. Yes, he did; one by phone and one in my offics 

What you saw in the press was about what he said in my offies. 

Mr. Dineeit. What did he say on the telephone ? : 

Mr. KuykenpaL. It was on the telephone that he told me that the 
president of his company had read the record of the argument at the 
hearing and was concerned about the possibility that the Commission 
might rely wholly on the financial ability of the parent company to qo 
the financing, and he said that he really meant it when they said tha 
they would have to have 7 percent as a rate of return in order to make 
this project go forward. 

Mr. Dinceii. Was this previous to his visit to you in your office or 
subsequently ¢ 

Mr. Kuyxkenpati. I don’t remember now whether it was previous 
or subsequently. 

Mr. Dineeii. Can you give us the dates on which these two com. 
munications occurred, by letter? 

Mr. KuyKkenpatu. No, I couldn’t. I think you could discern then 
from the news reports which you read. 

Mr. Dineexx. There is nothing in the news report as I read it which 
mentions this previous telephone call. 

Mr. Kuykenba.u. That is right. I was not asked about that and 
I didn’t tell the reporter about it. 

Mr. Dineeti. This is, then, an ex parte communication about a 
very crucial point in this case; am I correct / 

Mr. Kuykenba.e. The telephone call. 

Mr. Drncetit. The telephone call was. The crucial point in the 
particular case had to do with whether or not this particular firm was 
going to get a 6.25-percent or a 7-percent return; is that right? 

Mr. Kuykenpaui. That is right, or something different. 

Actually, the way we decided it, we didn’t do either. 

Mr. DinGEti. No, but it could be argued that they got a 7-percent 
return, and certainly would be argued for purposes of security finane- 
ing; is that not a fact 

Mr. Kuykenpa.u. I don’t think so. 

In fact, they didn’t ask us after we issued our order to modify 
it. They might claim they are entitled to 7 percent because they said 
the contracts they had made with all of their distributor companies 
only gave them so much revenue and that they couldn’t possibly make 
7 percent under those rates, but that they would serve under those 
rates anyway. 

Mr. Drncet.. It is interesting to note that Oildom, a trade publiea- 
tion, says that for all intents and purposes they got a 7-percent rr 
turn. Oildom is not guilty of making gross errors in their reports, 
are they ¢ 

Mr. KuyKenpaAut. We didn’t allow them a 7-percent return in the 
order, and the company, itself, who wrote a letter to us, later, asking 
us to approve of their financing, and saying they would not ask us 
to approve a 7-percent return because they couldn't make it anyway 
under the contracts they had 





. ‘ e ; 
Mr. Dinceii. One of our own experts is quoted in Oildom as say- 
ing that they got a 7-percent return. Would you say that that state | 
ment is absolutely incorrect 
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Mr. KuyKenpvati. Yes, I would. 

Mr. Drncett. What return did they get ? 

Mr. KuyKenpbai. We did not fix any particular rate of return. 

Mr. Dincett. What return are they going to get? 

Mr. Kuykenpati. Nobody knows yet. The line isn’t built yet. 
They haven’t operated. Nobody knows what they are going to make. 

Mr. Dineety. It would be rather novel if we discover at some fu- 
ture time that they get 7 percent, would it not / 

Mr. KuyKENDALL. I don’t recall now quite what we put in our order, 
but we didn’t give them any rate of return. We said they could start 
out—I believe, didn’t we, Mr. Gatchell—on the rates that they had 

roposed in the case, and we would review those rates at the end of the 
is year of operations. 

Mr. Drneeti. The usual return on contracts of this sort runs about 
6.25 percent or a shade less, does it not ? 

Mr. KuyKeNDaALL. It has in the past. 

Of course, interest rates have gone up a lot, as we all know, in the 
jast year Or SO. 

Mr. Drncett. I am aware of that. But if this hits 7 percent, it will 

robably be the first of the 7-percent contracts, will it not? 

Mr. Kuyxenpat. I think back in the early days of natural-gas 
regulation, some of the companies were allowed 7 percent. 

Were they not, Mr. Gatchell ? 

Mr. Dinceti. Will you give us for the record a copy of the blue 
sheet opinion that your Commission drafted, the original blue sheet, 
and will you indicate on it the changes that were made after these 
two ex parte communications were received by the Commission ? 

Will you do that, Mr. Commissioner ¢ 

Mr. KuyKenpary. If we have copies of the blue sheets, I will be 
glad to give them to you, but your innuendo isn’t correct there, that 
these changes were made because of this ex parte communication. 

Mr. Dinceix. All right; let me change my statement. You re- 
ceived not one but two ex parte communications ? 

Mr. KuyKenpa.u. Yes. 

Mr. Drneriy. Urging 7 percent ? 

Mr. KuyKenpatyu. One of them urged 7 percent; the other didn’t. 

Mr. Drneeiu. In the other one, you were quoted as saying he may 
have wanted to talk to you about that, but he did not get to talk to 
you about that. 

Mr. KuyKenpauy. That is right. He talked about the company not 
going to keep 100 percent control of the stock or sell 100 percent of the 
gas supply. He didn’t get into it, but I wondered after he had left if 
he wasn’t saying that is another reason why they had to have 7 per- 
cent, because the company has to stand on its own feet. 

Mr. Dinerii. Let me ask you this question: The difference between 
6.25 and 7 percent per year on this contract is going to run about how 
much to consumers in my part of the country ? 

Mr. Kuyxenpatyi. I don’t know. I couldn’t tell you offhand 
at all. 

Mr. Dincety. $800,000 a year would not be an unusual figure, would 
tf 

Mr. Kuykenpaun. No; it wouldn’t. I think it might run that much. 


- Dineett. It might run that much and might run a good deal 
more ? 
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Mr. Kvuyxenpatu. Of course 
; Mr. DincELt. Just yes or no. We will get into these other points 
ater. 
Mr. Kuyrkenpat. I don’t know. I told you I thought it migh: 
run that much, and that is a wild guess. 
Mr. Dincetx. And over a 20-year period, it would amount to abou 
$16 million plus. 


Mr. KuyKenpatu. Mr. Dingell, I don’t think you understand the | 


situation. 


Mr. Dincetxt. I am merely asking how much this is going to eos, | 


We will get into other aspects of it, Mr. Commissioner, in a minute 

Mr. Kuyxenpatw. If it is true that these rates would stay in effec 
for 20 years, I would be very happy, no matter what they were, By 
the companies all have the right to file rate changes whenever they 
want to. : 

Mr. Dincett. Then over a 20-year period probably the rate changes 
will raise this to even more than $16 million ? : 

Mr. Kuykenpa... I don’t say that it would raise the rate of return, 
but if history keeps repeating itself, there would be rate increases, 
I hope it doesn’t. 


Mr. Drincetu. But at any rate, these changes in the opinion occurred 


subsequent to two communications ? 

Mr. KuyKkenpaut. There weren’t any changes in the opinion and 
I want to make that clear. It never was decided by the C 
that the opinion would be issued the way this draft was made. [, 
myself, directed that the draft be made, although I had no idea, no 
intention myself of ever voting that way, because I didn’t think we 
should fix a rate of return at allin thiscase. But we got a draft merely 
in the event that a majority of the Commission felt that way. We 
would have language which we could use readily to put into the 
opinion. 

We had very little time, for the reason I just mentioned, that we 
had to meet that November 1 deadline. 

Mr. Drincetu. Incidentally, this November 1 deadline was urged on 
you in an ex parte communication, was it not, by this representative 
of the firm ? 

Mr. KuyKxenpatu. I don’t know whether it was or not. The record 


is full of that. LEXverybody knew that this matter would have to be , 


decided very probably before November 1. 

Mr. Dineewu. Did you not just tell the chairman that you received 
urging to meet this November 1 deadline? 

Mr. KuyKEnDALL. Sure, but that was in the record. The news- 
papers were full of the fact that this contract would be subject to 
termination. 


Mr. Dincetzt. And also, it was in the telephone communication, 


too, was it not ¢ 

Mr. Kuykenpa.u. I don’t remember a telephone communication 
about that. 

Mr. Drncetu. Then it was in the ex parte communication that you 
received from this representative of the industry at the time he 
visited you in your office; is that right ? 


Mr. KuyKenpauu. I don’t think so. I don’t recall that. Every- | 


body knew that there was a November 1 deadline. 
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Mr. Dincetxt. Tell me, did you make any record or notation of 
these two ex parte communications for inclusion in the file? 

Mr. KuYKENDALL. No; I didn’t. 

Mr. Dincett. Did you notify any of the other parties to this pro- 
ceding that you had received these ex parte communications? 

Mr. KuyKenpauy. No, I didn’t. : 

Mr, Dinceti. Did you suggest to this representative that you would 
talk to him if, let us say, representatives of the other parties interested 
were present. i 

Mr. KuyKenpauu. No, I didn’t. People start talking with you and 

ou don’t know what they are going to say, and in a few seconds 
they have said what they intended to say. 

Mr. Drneewy. Let’s get back to this. 

Ordinarily these blue sheet opinions down there stand pretty well 
the way they are drafted, do they not ¢ 

Mr. Kuykenpauu. No, they don’t. We draft and revise and revise, 
discard, change our minds, sometimes. 

Mr. Dincett. There are some things here that interest me. 

Pages 10 and 35 appear to be rewritten and the typing appears to be 
different than on other pages of the mimeographed document. Would 
you want to comment on that ? : 

Mr. KuyKenpatu. Yes. We were—as I said, we were trying to get 
this out on October 31. When we finally had the opinion ready for 
stencils to be cut for it, different typewriters were used, to save time. 

Mr. Dinertt. And the sense of the words do not jibe with the 
sense of the words on page 14. 

Mr. KuyKenpauu. There was a clerical error made, yes. 

We issued an errata notice and corrected that, due to our haste, 

Mr. Drneety. It appears to be rewritten. Speculation is that the 
opinion was first set for release on Friday, but redoing pages 10 and 
35 made that impossible. Is that correct ? 

Mr. Kuykenpauu. No; it wasn’t. 

Mr. Dinceti. Let’s ask a few questions. 

Would you say that this ex parte communication which you had 
received was a proper ex parte communication ? 

Mr. KvyKenpati. No; I wouldn't say it was. 

Mr. Dinceti. Would you say that you were correct and proper in 
receiving this individual during this ex parte communication ? 

Mr. Kuyxenpau. I say I was correct in receiving him because I 
didn’t know what he was going to talk about. 

Mr. Dineeti. How long did he spend with you on the telephone? 

Mr. Kuyxenpatu. A very brief time. 

Mr. Dincett. About how many minutes? 

Mr. Kuyxenpay. I don’t remember. He told me what I have 
narrated. That didn’t take long. 

Mr. Dinceti. Five minutes? Ten minutes? 

Mr. Kuyxenpatw. I don’t think it was that long. 

Mr. Dinceit. Would it not have been more proper for you to have 
shut this individual off on the telephone after you found out what 
he wanted to talk about, rather than to continue to talk about this 
with him ? 

Mr. Kuyxenpaty. Well, by the time I knew what he was talking 
about, he had said it. : 





210 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Mr. Dincett. Would you not have done better to say, “I am « 
I can’t talk about this ex parte”? Would that not have been 
proper way to conduct yourself ? 

Mr, Kuykenpau. I didn’t talk to him about it. He talked to 
me. I didn’t offer any comment or anything else. 

Mr. Dincety. Would you deny the inferences that could be raigeg 
from this would raise very real questions as to the propriety of ¢} 
actions of yourself in this particular matter ? 1 

Mr. Kuyxenpati. Yes. I think my actions would not be improper 

Mr. Drncexx. I did not ask that. Let me repeat my question fop 
you. 

Would it not be fair to say that your actions in this have raised grays 

uestions as to their propriety, merely from a simple recitation of 
dames without any further statement ? 

Mr. Kuyxkenpai. Are you talking about my actions? 

Mr. Drncett. Yes. In receiving these ex parte communications, 

Mr. KuyKkenpaut. How would I prevent it? 

If somebody calls you on the phone, you don’t know what they ar 
going to say to you. 

Mr. Drneext. Let’s not talk about me. I am merely asking: Dog 
this not raise the gravest question as to the propriety of your ae. | 
tions, particularly in view of the subsequent change that was made 
in the opinion ? 

Mr. KuyKenpbatt. I tell you there was no subsequent change made, 

Mr. Dinceiu. Then let me say particularly in view of the subse. 
quent change in the draft of the opinion. 

Mr. Kuykenpaty. That has no significance at all. We get many 
drafts. 

As I say, they are drafted one way or drafted the other way. The 
Commission had never adopted that draft. 

Mr. Dinceti. Would it not be fair to say it is a rather unusual hap- 
penstance ? 

Mr. KvuyKenpati. No, it wouldn’t. It is a rather usual happen- 
stance. 

Mr. Dtncew.. We have devoted ourselves, Mr. Commissioner, to 
some statements with regard to ex parte communications of various 
sorts. . 

I notice in one of the bills, and I am sure you have seen it, the lan 
guage appears “unusual hospitality.” Would you like to define that 
for the committee, please ? 

Mr. Kuykenpaut. I think we mentioned here today that that isa | 
rather vague term. ) 

Mr. Dincett. Would you like to give me some examples of some | 
unusual hospitality ? 
é 


ry; 
& More 


e 


Mr. Kuykenpau. No, I wouldn’t attempt to define the term. | 
have a vague conception of it. 

Mr. Dincett. Mr. Chairman, I am trying to be patient in my) 
questioning, Mr. Chairman, but you will recall that. I have beet | 
patient when other members have asked lengthy questions. 

Would you say it would be proper for the members of your Cont 
mission to accept hospitality from industry groups ? 


. 


Mr. Kuyenpaty. Well, you are talking about hospitality now, and | 
we are also talking about undue hospitality. 





ar 
sp 
in 


th 


tit 


tr 
ec 








ry; 


Ore 
l to 


ised 
the 


per, 
for 


rave 
1 of 


rade 


ade, 
bse- 


any 
The 
hap. 
pen- 


r, to 
‘1013 


lan- 
that 


18 4 
ome 
. I 


my 
bee 


and 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 211 


Mr. Dineeiit. What would be a proper reception of hospitality 
from industry groups or specific industry persons and what would be 
improper hospitality ? , oe 

Mr. KvuyKENDALL. I don’t think I could here, in this time, define 

ose. 
en mentioned in our report that those were difficult of definition, 
and, if possible, they ought to be clarified. 

Mr. Dincety. Would you say that in the interest of maintaining the 
highest degree of integrity and the highest possible reputation for 
your Commission, that you should accept no hospitality from industry 
groups ¢ 

Mr. KuyKENDALL. Well, it is difficult to accept none. For instance, 
a Commissioner might be invited to deliver a talk at some meeting of 
gome group or maybe at a dinner or at a lunch. Invariably they will 

ay for his lunch. I believe a report of this subcommittee has indi- 
cated that things like that are acceptable. 

Mr. Dincett. Let me refer you specifically to the trip which was 
taken by the Federal Power Commission, including yourself, Com- 
missioner Digby, Commissioner Smith, and also Willard Gatchell, the 
General Counsel, in 1953, when you were flown around the Southwest 
by an industry group. Would you regard that as being a proper ac- 
ceptance of hospitality by the Commission ? 

r. Kuykenpauu. That was not entertainment at all. That was 
an inspection tour. 

Mr. Drnertt. Would you tell the committee what you were in- 
specting ? 

Mr. Kuykenpatu. Oil and gas fields, compressor stations, process- 
ing plants, all the activities of gas and oil production. 

fr. Dincett. Who paid the expenses of the Commission in making 
this inspection ? 

Mr. KuyKenpautu. We used airplanes. Mr. Gatchell was trans- 
ported, I think for a time, in an automobile, because of an ear condi- 
tion. I don’t know who paid them. 

Mr. Dincett. Was it done at Government expense ? 

Mr. KuyKenpauu. No; the Government didn’t pay for it. 

Mr. Drncett. Would it not be usual and proper for an inspection 
trip by an official commission of this Government to be paid for and 
conducted by the Government rather than by an industry group? 

Mr. KuyKkenpauu. Well, we didn’t know where to go, where to see 
all these various things, compressor stations and processing plants and 
oil fields. It was arranged to give me and also to give Mr. Gatchell, 
who was newly appointed General Counsel, an opportunity to gain 
an idea. a general idea, of the gas-producing operations. 

Mr. Dinceri. You said the Commission did not know where to go 
to look at these things? 

Mr. Kuykenpauu. We wouldn’t know—we could go, I admit that, 
but a lot of those are not near any railroads or highways, and it was 
much simpler to be taken this way, and it was a great timesaver. 

Mr. Dinerti. And you flew around in industry planes? 

Mr. Kuyxenpat. Yes. 

Mr. Dinorrz. And you were fed and extended hospitality during 
this trip by the industry ? 
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Mr. Kuyxenpatt. I recall eating a box lunch on the plane, yeg. 

Mr. Drinceiu. And you also had other hospitality extended to you 
over and above box lunches that were furnished you by the industry 
did you not? 

r. KuyKenpat. That is quite a while ago. I probably did, 

Mr. Dineewu. The hospitality went a great deal further than just 
box lunches, as a matter of fact ? 

Mr. KuyKkenpba... I do recall this: That I had a very bad cold and 
was miserable all the time. I wasn’t out on any—it wasn’t a matter 
of any big parties or anything like that. It was an inspection tour, 

Mr. Dincetu. I intend to get around to parties later. 

Mr. KuyKenpba.w. It wasn’t a pleasure trip at all. 

Mr. Drncexu. But, as a matter of fact, you did accept during this 
trip substantial hospitality from industry groups, did you not? 

{r. KuyKENDALL. I accepted nothing that wasn’t necessary or ap- 
propriate to my being present. I ate when food was provided or 
when it was mealtime. 

Mr. Dineeii. Have you ever been on any tours conducted by any 
consumer groups? 

Mr. Kuyxenpatt. I don’t recall that I have been invited on any, 

Mr. Drncexu. It is rather significant that you have not gone as 4 
guest of the consumer groups, whereas industry groups have invited 

ou. 

Do you think there is any connection between your official position 
and this position and this hospitality when you receive hospitality 
from the industry ? 

Mr. KuyKkenpatu. You are using the word “hospitality” and I don’t 
think that is the right word. It wasn’t any pleasure trip. 

Mr. Dincetu. Well, let’s use your word. 

Mr. Kuykenpai. It was a tour. 

Mr. Dince.u. A tour? 

Mr. Kuyxenpatu. To gain knowledge, which, incidentally, has 
been very valuable, in fact almost essential, to my work at the Com- 
mission, and particularly since the Phillips decision of June 7, 1954, 
when we had to regulate producers. 

Mr. Dincetx. You could have made the same tour at Government 
expense, and no question would have been raised whatever; is that 
not a fact? 

Mr. Kvykenpat. Well, I don’t know that I could. I don’t know 
where I would get a Government plane. 

Mr. Dincexi. Let me goa step further. 

I was very interested to find in my research that at one point you 
had a case before the Federal Power Commission involving a very 
substantial amount, involving the West Coast Transmission Co, Is 
that correct ? 

Mr. Kuykenpbatt. Yes; that is correct. 

Mr. Drncetz. And during the time that that case was pending, you 
attended a dinner held in your honor by an attorney representing 
that agency; is that not a fact? 

Mr. KuykKenpbatu. No, it is not a fact. 

Mr. Drncetxu. Did you attend—did you not attend the dinner? 

Mr. KuyKenpatu. No, he never gave me any dinner. 

Mr. Dincetu. He never gave you a dinner ? 
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Mr. Kuyxenpauu. He gave a party at his home, I believe, during 
sholiday season, where he invited a number of his friends, including 
sme staff members of the Commission, and including other members 
of the Commission, because he knew them and because he had at one 
time some years before been a Commission member. : 

Mr. Drncett. And that was the first time he was representing this 
particular gas company ; was henot? 

Mr. KuyKeNpDALL. He was representing that particular gas com- 
pany. It so happens they lost that case. ' 

Mr. Dinceti. But the case happened to be pending at that par- 
ticular time 

Mr. KuyKenpauu. Yes; the case was pending at that time, and he 
did not give any party or any dinner—he didn’t give any dinner at 
alland he didn’t give any party in my honor. 

Mr. Dinceti. Would you not say this was the acceptance of a 
rather unusual form of hospitality during the pendency of a litiga- 
tion of a Very expensive sort to a consumer / 

Mr. KuyKenpaui. No; I don’t. You arealawyer, aren’t you? You 
have seen judges attend affairs given by some lawyer, and there might 
be other lawyers opposing him in the matter there, too. 

Mr. Dincett. Commissioner, I happened to have worked for a 
Federal judge for a number of years, and I know that he would not 
talk to people about cases pending before him. 

Mr. Kuyxenpauw. I didn't talk about this case. 

Mr. Drneett. And he would not accept hospitality from persons 
who have cases pending before him. 

Ithink that you would do well to pattern your conduct in the future 
along the lines that he has conducted, and then perhaps you would 
not receive questioning of this sort when you appear before a commit- 
tee of Congress. 

Mr. KuyKenpauu. I have followed this subject very closely, and I 
have studied this Subcommittee on Legislative Oversight, which I 
think gave a rather strict but sensible outline of what would be 
deemed improprieties and what would be not deemed to be an im- 
propriety, and I do not conceive that that was an impropriety. 

Also, I want to tell you that that article you are reading from is 
almost entirely erroneous. There was no dinner, there was no party 
given in my honor. I was one of maybe 50 or 100 guests. 

Mr. Dincett. But at any rate, you and other members of the Fed- 
eral Power Commission attended a dinner or a party during a time 
when you had a proceeding pending before your thet em in which 
the giver happened to have a very significant interest as attorney 
for one of the substantial parties thereto. That happens to be a fact. 

Mr, KuyKenpatu. I think it was also the fact, although I wouldn’t 
swear to this, because I don’t recall it, that he had lawyers opposing 
him in that case as his guests there, too. 

Mr. Dinertit. That may perhaps be, but do you not think it would 
have been better if you had not been present, and other members of 
the Commission and Commission staff had not been present, at that 
particular time ? 

Mr. Kuykenpaw. In view of what got in the press about it, and in 


> of the false statements in the press, it probably would have been 
ter, 
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Mr. Drncetx. The fact of the matter is, though, you did accept hos. 
pitality from a party litigant to a matter pending before your (Coy. 
mission ? 

Mr. KuyKenpatt. I suppose that the truthful answer to that woulg 
be that I did, but I didn’t accept any kind of hospitality like tha 
newspaper article said. I dropped in his home briefly and left quite 
soon. I dropped in as a matter of courtesy to him. 

Mr. Dineetu. As a matter of fact, the date of the party was changed 
to suit your convenience ¢ 

Mr. Kuyxkenbatu. No. That isa lie, too. 

Mr. Drncetu. I am delighted to hear that. 

Mr. KuyKkenpatu. The date of the party was changed, as I reel] 
it, because we had a bad snowstorm and nobody could have gotten to 
his house on the date originally set. 

Mr. Drneett. Do you think you would have received an invitation 
to this party if you hadn’t been Chairman of the Federal Power Com. 
mission ¢ 

Mr. KuyKenpbati. I wouldn’t have known him if I had not beep 
the Chairman of the Federal Power Commission. 

Mr. Dincett. Thank you, Mr. Chairman. 

The Cuatrman. Mr. Rogers. 

Mr. Rocers of Florida. Mr. Chairman, I want to say that I haye 
not been on the Legislative Oversight Committee, however, I have a 
great deal of confidence in the character and integrity of most people 
in Government, in our executive branch of the Government, as well 
as the legislative branch. I think most of our men are trying to doa 
good, conscientious job. 

I think it is unfortunate to always imply improper motives when 
a man oftentimes, as a part of his job, and as a courtesy drops by an 
industry meeting. I think the testimony today has been very helpful. 

Mr. Dineer.. If the gentleman will yield, I did not make a mention 
as to motives; I merely mentioned facts that had occurred. 

Mr. Rocers of Florida. I did not say the gentleman had. I merely 
stated my impression and feeling. 

Mr. KuyKenpatt. Of course, the facts you mentioned are not the 
facts that occurred. Those articles you read, as I explained, are full 
of errors and untruths. 

Mr. Drneetx. I think your testimony today, Mr. Commissioner, will 
stand very nicely on its own feet. 

The CHatrman. Mr. Nelsen. 

Mr. Netsen. I wish to thank the gentleman for his testimony. I 
am sure he finds, as I found when I was the REA Administrator, that 
frequently things happen that are rather irritating. 

If it would be any consolation to you, I would like to remind you of 
the fact that I was honored by a congressional investigation, myself, 
known as the Chudoff committee, and one of the inquiries that was 
made was delving into the serious offense that I was guilty of, and 
that was drinking coffee with some Republicans. I have since rechris- 
tened the committee; I called it the chewed-out committee. 

That is all. 

The Cuatrman. Mr. Hemphill. 

Mr. Hemrnimy. Thank you, Mr. Chairman. 
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[am sorry I missed part of the testimony this morning, but I would 
like to make one observation. I take the premise that everybody is 
honest until they are proven dishonest. _ 

[hope that we are not going to create in the minds of the American 
ublic any idea that just because a man is in Government and goes to 
a dinner with somebody or has a cigar with somebody, or some seem- 
ingly ridiculous sort of thing, that he is being dishonest. I do not 
think so. pets 

[have had judges to my house for dinner, and I have been to dinner 
with people. I am going to a soil conservation dinner tonight, and 
[am for them 1,000 percent, and they could not persuade me to do any 
more for them ifthey tried. 

I think we carry this to the ridiculous. 

Iconclude, sir, that you and other men who accept high Government 

itions are honest until proven otherwise. I expect that you have 
to observe certain courtesies, like going by people’s houses. We have 
to do the same thing. I know there are times when we do not even 
want to go. ; 

I thank you for your testimony. 

Mr. KuyKenba.. I thank you. 

The CHatrMANn. Mr. Keith. 

Mr. Kerrn. I have no questions, Mr. Chairman. 

The CuHarrMan. Mr. Curtin. 

Mr. Curtin. I have no questions. 

The CHarrMAN. Mr. Mack? 

Mr. Mack. I have a couple of questions, Mr. Chairman. 

Mr. Kuykendall, did you submit your statement to the White House 
orthe Bureau of the Budget for clearance ? 

Mr. KuyKenpauy. My own statement I have given this morning? 

There is a Commission statement here in the record and then there 
ismy own statement that I read. 

Mr. Mack. I am sorry that I was not here at the time. I was in 
another committee proceeding. 

I am referring to the testimony that you are responsible for sub- 
mitting to the committee this morning. 

Mr. Kuykenpati. The Commission’s written report on H.R. 4800 
was, I am sure, submitted to the Bureau of the Budget. However, 
what you see here is exactly what we submitted to the Bureau of the 
Budget. 

Mr. Mack. In other words, the comments by Jerome K, Kuykendall 
by the Federal Power Commission—is that the one you are referring 
to? 

Mr. KuyKenpai. No; that is my own statement. The Bureau of 
the Budget has never seen that. 

Mr. Mack. The Federal Power Commission report 

The Cratrman. I might say for the information of the gentleman 
that there are two reports which are in the record, both of them being 
dated March 10, 1960. One of them is the report of the Federal 
Power Commission on H.R. 4800, and the other one is on H.R. 6774. 
The third statement is the statement given today that Mr. Kuyken- 
dall had given previously to the committee. 

Mr. Mack. And you submitted the report on H.R. 6774 and H.R. 
4800 tothe Bureau of the Budget; is that correct ? 
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Mr. Kuykenpatu. Yes. 

Mr. Mack. Did you discuss with the executive department 
thing concerning your personal statement ? ae 

Mr. Koyxenpaty. No. I haven’t discussed with the execyi 
branch of the Government my own statement nor the Commission 
report. We did submit the Commission’s report to the Burean of th 
Budget as routine which we always follow. 

Mr. Mack. And in these cases do they come back and say that th 
have no objection to the filing of the report ? on 

Mr. Gatcuety. In almost all cases they merely advise the Coy 
mission that they offer no objection. 

In this particular case they had no comment with respect to the 
a. reports on either one of these two bills; no comments 
at all, 

Mr. Chairman, may I correct a date ? 

The Commission’s report on H.R. 6774 was submitted on June 1g 
and the one on H.R. 4800 was submitted on July 13. We just trans. 
mitted copies of them up here on March 10 so as to give you the nup. 
ber of copies you wanted. 

Mr. Mack. The March 10 date is the only date that appears on the 
copies I have. 

Did you discuss the contents of your statement with any other Con. 
missioner, with the chairman of any other regulatory commission! 

Mr. KuyKenpauu. No; I did not, Mr. Mack. 

I will say this: that at times I have seen other chairmen and we 
discussed the subject, but I did not consult with them about the 
particular report that we made. 

Mr. Mack. There was no meeting similar to the one which was held 


here several years ago, concerning what testimony you would present | 


to this committee ¢ 

I am referring to the famous University Club meeting. 

Mr. KuyKkenpDAa.t. Yes, sir; I recall that. I do not recall that this 
was exactly the subject of that meeting, but we had no such meeting in 
regard to this bill. In fact, the only other meeting like that since was 
at that very site, at the University Club and it was called by Chairma 
Harris, and he was present, as was Mr. Lishman. 


Mr. Mack. In the most recent meeting you indicated you were going 


to cooperate with the committee, as I understand. 

Mr. KuyKenpat.. I have never indicated otherwise. 

Mr. Mack. Some of us concluded, I guess, that the original meeting 
was held for the purpose of organizing and agreeing on what degre 
of cooperation you would give to the committee. 

Mr. KuyKenDatu. No; I wouldn’t say that. 

Mr. Mack. I may have had the wrong impression. 

Mr. KuyKENDALL. We were rather concerned by some of the activi- 
ties of the then counsel of this committee, and we did discuss there 
what records and so forth, if any, should not be made available. We 
never came to any conclusions or established any policy. 

As a matter of fact, the Federal Power Commission’s policy right 
now is that anything we have is open to this committee. 

Mr. Mack. And c. policy is to cooperate with the committee in the 
objectives of the committee; is that correct ¢ 

Mr. Kuyxenpaty. Absolutely. We have not changed our policy. 


That has been our policy all the time. 
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Mr. Mack. Several of the commissions seem to be a little reluctant 
tocooperate on occasion. 

If I understand the situation correctly, some of the staff members 
have participated in some activity which would indicate to me they 
were obstructionist tactics. Iam glad to hear you say that that is not 
true of the Federal Power Commission. 

Mr. KuyKenpat. I am sure the committee will have no trouble 
ininvestigating the Federal Power Commission. 

Mr. Mack. Thank you very much. 

Ido have one other question. 

The CuarrMaNn. Before the gentleman leaves that point, I would 
like it to be made perfectly clear to everybody that the luncheon meet- 
ing at the University Club which was mentioned, which I attended 
with Mr. Lishman, was called at my suggestion and that of Mr. Lish- 
man, to have all of you together, for the purpose of working out and 
gheduling the program, as the chairman will reeall. 

Incidentally, if anyone is interested in it, Mr. Lishman was gen- 
erous enough to pay for the luncheon of all of us, which I know both 
you and I thanked him for. 

"Mr. Kuyxenpayi. Yes; I do. Up to this time I had given you 
some credit for that. I am glad that I can now give the credit where 
it is deserved. 

Mr. Mack. Mr. Chairman, I realize it is quite a late hour, but I 
would like only to ask a question about the code of ethics. 

I notice you have published a code of ethics. For what purpose 
are you using this code of ethics? 

Mr. Kuykenpauu. As a guide to Commissioners and the staff. 

I think most any Government employee and any Commissioner is 
intelligent enough to govern himself pretty well without a code. But 
it may be helpful and may define some problems that would come 
to him. 

Mr. Mack. I quite agree. 

I was wondering if you have it prominently displayed, as I men- 
tioned the other day, the Code of Ethics passed by the Congress, 
the 86th Congress, the Ist session, is a very beautiful document. I 
do not know how effective it would be, however, on influencing de- 
cisions of the employees and the Commissioners. 

Mr. Kuykenpauu. We have not gone to that expense to reproduce 
itthat way. 

Mr. Mack. You have not gone to that expense ? 

Mr. KuyKenpauu. No. 

The Cuarrman. This was the Congress that did this one. 

Mr. Mack. Yes; we always do things up right. 

Do you by chance have a mimeographed copy of your code of ethics 
posted on the bulletin boards of the office ? 

Mr. Kuyxenpauyi. We don’t have it posted, but we gave a copy 
of it toevery employee. 

Mr. Mack. This applies to the members of the Commission as well ? 

Mr. Kuyxenpau. Yes. 

Mr. Mack. The Commissioners, the officers, and employees. 

Do you think, when your new Commissioners come in, that you have 
al appropriate procedure for them to come through # 

Mr. Kuykenpauu. Yes; we have just that. 
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Mr. Mack. So they would be familiar with this document ? 

Mr. KuyKenpau. Yes. 

Mr. Mack. Then would not this code of ethics raise some QUestiong 
about some of the contacts made at the Federal Power Commissig, 
on or about some of the hospitality extended Commissioners or gy, 
ployees of the Commission ? 

Mr. Kuykenpatu. Possibly on contacts. 

As I have testified this morning, a staff member or a Commissione 
doesn’t know what is going to be said to him or what letter he may 
read, but so far as the hospitality is concerned I am not aware gf 
any that has been accepted that is not within the scope, at least of 
my judgment, of the standards that this subcommittee indicated jp 
its report. 

Mr. Mack. I have a hypothetical case that I would like to ask yoy 
about. 

Say there had been a party interested in a matter before the Com. 
mission, or one which might be going to come before the Commission 
at a later date, and he stopped in and called on all the Commissioners 
personally, just stopped in to chat about general policy, and ag q 
routine he would continuously go around to the Commissioners eyery 
2 or 3 weeks—he was from out of town but he would come in—anq 
see all of you if you were in, and if you were not all in he would gx 
those who were there. Then after some time passed he would become 
quite well acquainted and would be able to sit down in a chair ip 
your office and use your phone to call outside. Then he came along 
at Christmastime and Thanksgiving and he sent all the Commissioners 
a turkey. 

Do you feel it would be appropriate if he had indicated it was 
because of the courtesies extended to him in your offices, for instance 
using the phone and the time you had given him, that he was send. 
ing the turkey at Christmastime and at Thanksgiving to express his 
appreciation ¢ 

Mr. KuyKenpatt. It is hard to draw the line. 

I recall we all read about the testimony some years ago where some- 
body drew it on a ham, that if it was under 12 pounds it was accepta- 
ble and if it was over 12 pounds it would not be acceptable. 

I would feel that a turkey was going a little too far. 

Mr. Mack. Does not a turkey cost less than a 12-pound ham? 

Mr. KuyKkenpati. I don’t know about the prices of them. Of 
course, we have had inflation since the 12-pound-ham days, 

Mr. Mack. Under the circumstances, say that the turkey cost the 
same price as the 12-pound ham. Would vou feel it appropriate to 
accept that, in view of your own code of ethics? 

Mr. Kuyxenpatu. I rather am inclined to think IT would not. That 
has not occurred to me, but in the circumstances that you have given, 
it seems to me that it would be very apparent that what the motive 
of that person was, it was not just friendship, but it was given with 
the idea of trying to be effective to get his way. 

Mr. Mack. Of course, you probably would not recognize at the time, 
but the motive of the individual was to have everything sweetened up | 
for the time his case came before your Commission. 

In my opinion that would be very wrong, to accept the turkey, the | 
ham, or a gift of any kind. The reason I feel it is wrong is because | 
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is in return for a courtesy extended as part of your official duties. 
Therefore, I do not think that 12-pound limitation is a fair test. 

Those are all the questions I had. 

The Cuairman. Mr. Kuykendall, I want to thank you for your 
resentation this morning, and your responses to the questions. I 
ve a number of questions directly on the proposed legislation. 

Under the circumstances, time will not permit my asking the ques- 
tions at this time. Auth 

In the first place, do you feel legislation would be helpful or desir- 
able to meet some of the problems involved in H.R. 4800 and H.R. 
6774, and related bills on various parts of the subject ? 

Mr. KuyKENDALL. Yes, I do. 

The CHaiRMAN. You do feel, then, in this area, in view of what 
has been developed over the past couple of years or more, that there 
should be some legislation in the interest of your own operation as 
well as the public interest, itself ? 

Mr. KuyKenpatt. Yes; I agree absolutely in principle. It is only 
in the difficult details that we have any contrary thoughts, 

The CuarrMAN. I appreciate your frankness, and I think where we 
do admit that there are inadequacies in certain areas, there should 
be proper guidance and the Congress should provide adequate stand- 
ci procedures, and so forth, that we should give our best to it in an 
effort to do what should be done, which would be helpful in strength- 
ming the arm of the commissions in detaling with the tremendous 
problems that you have before you. 

We are going to try our best to do just that, something that 
will be workable and practical, something that will be helpful. 

We want to thank you for your efforts not only this morning but for 
your assurances of assistance in trying to do what should be done. 

In view of the time limitation, 1 wonder if it would be appropriate, 
or at least if it would be agreeable with you, for me to submit to you 
anumber of questions which I have here, and for you to supply the 
answers so we may have it for the record. 

Then, in going over them, if there is anything else that would re- 
quire further discussion, we can arrange a later time for that. 

Mr, KuyKenpauu. Yes; we will be glad to do that, Mr. Chairman. 

The Cuarrman. These questions are based primarily on H.R. 4800, 
and from the reports of your Commission which you submitted to the 
committee. 

If you would do that for the record, I think that would be a way 
toexpedite this. 

(Information referred to follows :) 

FEDERAL POWER COMMISSION, 


Washington, April 15, 1960. 

Re H.R. 4800, 86th Congress, a bill to amend the Communications Act of 1934. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: At the close of my statement before your committee on 
March 23, on H.R. 4800, you asked for comments on certain written questions. 

Q. You ask if in a contested administrative proceeding, whether it be desig- 
nated adjudicatory or rulemaking, I would agree that fairness requires that a 
person whose rights or interests are affected by Commission action should have 
the opportunity of knowing and meeting his opponent’s case? 


544286015 
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A. I would certainly agree as a general proposition that in contesteq ’ 
ceedings all parties should have an opportunity to know and to meet the Dreseie 
tion of those with whom they hold differing views. A necessary corollary jg th 
the agency in a contested proceeding should act only upon evidence and gp : 
ments which all of the parties have had an opportunity to meet. Neverthelos 
there is nothing improper in the receipt of ex parte communications jn rule. 
making proceedings of general applicability, although, of course, as the Federal 
Power Commission suggested in its report, such letters should be place 
public files. 

Q. You ask if I would agree that one of the fundamental reasons for the 
existence of regulatory commissions is that they can administer the law flexjpjy 
and more speedily conform the intent of the statute to developing circumstaneg 
within the regulated industry. , 

A. I agree with your observation and might add that my experience with th 
Federal Power Commission during the past 7 years would support your conely- 
sion. The regulation of the interstate electric power and natural gas industries 
is complicated not only by the intricate interrelationships involved in each in 
dustry but also by the constant technological, financial, and economie Changes 
which occur throughout the years. Congress has wisely left to the Federal 
Power Commission considerable latitude for discretionary action and flexibility 
in the matter of controls. j 

Q. In view of the regulatory activity of the Federal Power Commission oygy 
the past 39 years, has the Commission accumulated sufficient knowledge of the 
regulatory problems involved in section 103 to formulate some fair and Precise 
procedures for implementing and supplementing the provisions in subsections 
(a), (b), and (c) thereof? 

A. There is little difficulty in formulating fair and precise procedures, The 
difficulty arises under section 103, however, in defining terms. The observations 
of the Commission with respect to a number of the criteria in section 103 descrip. 
ing improper conduct and my similar comment on March 23, were intended to 
highlight the difficulty of defining terms in the field of morals. More specifically, 
however, in lieu of subsection (c) of section 103, we suggested consideration 
by your Committee of a provision similar to the conflict-of-interest regulation 
which is carried in section 1.4(c) of our regulations. 

Q. You ask if I am familiar with the fact that the phrase “unusual hospitality” 
(which I said has no precise or generally accepted meaning) has been in- 
corporated in the code of ethics of the Civil Aeronautics Board and the Inter. 
state Commerce Commission and that the code of ethics adopted by the Securities 
and Exchange Commission contains a prohibition against acceptance of “loans, 
presents, or favors of undue value from persons who are regulated or who repre. 
sent those who are regulated?’ You ask if I consider that these words in the 
code of ethics for the SEC are more precise and carry more general meaning than 
do the words “capitalizing on friendships and business connections” in section 
103 (a)? 

A. I am, of course, aware of the regulations which have been adopted by these 
other regulatory agencies and to which you refer. You will recall that in the 
Federal Power Commission regulation prescribing standards of conduct (Ad- 
ministrative Order No. 66), we refer to the impropriety of special favors and 
to the acceptance of favors or benefits which might be construed as suggesting 
the performance of governmental duties in a manner beneficial to particular 
parties. These phrases, likewise, lack precise definition. However, the necessity 
for specificity is much more apparent in a criminal statute than it is in either 
an agency regulation or in the concurrent resolution adopted by the 85th Con 
gress to express the sense of the Congress in the matter of public ethics, House 
Concurrent Resolution 175, 85th Congress, and in connection with which no 
criminal penalties are attached. 

Q. Is there something peculiar to the regulation of the power and natural gas 
industries which requires more precise definitions of ethical standards than are 
necessary for the regulation of transportation and securities? 

A. Certainly not, nor are we attempting to suggest that the types of regulation 
imposed by Congress in the Federal Power Act and the Natural Gas Act are in 
this respect any different from the regulatory controls for which these other 
agencies are given responsibility. Our point is that where criminal penalties 
are imposed, specificity is required. 

Q. You refer to section 103(a) which, after enumerating practices found im- 
proper by the Congress, concludes with the words “rather than by reliance upon 
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fair and open presentation of facts and arguments in accordance with estab- 
$ we rocedures.”” You ask if this last clause does not provide a sufficiently 
aise standard of agency operation against which the enumerated impropri- 
oties cal be set? In other words, you refer to the “established procedures by 
hich the Commission recognizes the necessity for “a fair and open presentation 
vf ts and arguments.” You, therefore, ask if the phrases to which I objected 
: id not provide sufficient guidance as to the categories of conduct which the 
Sommission would recognize as not “upon a fair and open presentation of the 
facts and arguments in accordance with established procedures?” ae 

4. Obviously, some of the language of section 103 is accurately descriptive not 
oily of procedures but of factors which should control our proceedings. As I 
tated on March 23, the adoption by Congress of standards of conduct is highly 
iesirable and will be particularly helpful in bringing to public attention and to 
the attention of those in government service or who appear before these agencies 
the necessity for scrupulous honesty and integrity. Neither the Federal Power 
(ommission nor I personally oppose the adoption of a code of ethics by the 
Congress. Nevertheless, we are of the opinion that in a criminal statute Congress 
must be careful to define conduct which it regards as improper if it is to be 
Oe yon ask if I would want Congress to enumerate with respect to every com- 
mission every possible impropriety which should be prohibited or prevented? ; 

A. The answer to this obviously is in the negative. It is doubtful that even if 
Congress could specify every possible impropriety which it desires prohibited or 
prevented that the whole realm of ethical conduct could be sufficiently described 
with accuracy to prevent questions arising in the future. The problem, there- 
fore, Seems to us to resolve itself into a delineation of those actions of a general 
nature which in the view of Congress are improper, to be followed thereafter by 
an administrative implementation by the respective agencies. 

Q. You refer to the familiarity of the Federal Power Commission with the 
practical operation of the many proceedings required of it and to the need for 
flexibility and the continuing need to tailor the Commission’s proceedings to 
changing industry conditions. You, therefore, ask if the Commission is not ina 
better position than the Congress to adapt its own procedures to the ethical guide- 
lines expressed in H.R. 4800. 

A. We are in agreement with you on this point and recognize the desirability 
of providing in section 103(d) for regulations which will implement and supple- 
nent the provisions of subsections (a), (b), and (c) of that section. 

Q. You refer to the first paragraph of page 3 of the Commission’s report which 
says, in effect, that rate fixing would be excluded from the operation of section 
104, pages 33-34, because it is classified as rulemaking in the Administrative 
Procedure Act. Therefore, you ask what language in section 104 we think will 
exempt rate-fixing from the provisions of the section. Section 104 concerns oral 
and written communications “* * * concerning the issues, merits, or disposition 
of any proceeding.” Section 102(1)(b) defines “proceeding” as “a proceeding 
involving rulemaking.” 

A. We do not so construe section 102(1)(b). The definition of “proceeding” 
carried in section 102(1)(b), by virtue of the “but only if” clauses (i) and (ii) 
on pages 29 and 30, eliminates from rulemaking those proceedings which are not 
of general applicability but which under section 2(c) of the Administrative Pro- 
cedure Act include the approval or prescription for the future of rates. We con- 
sequently interpret section 104(a) as not covering a proceeding involving rate 
fixing under the Federal Power Act or the Natural Gas Act and recommend 
that it be included within the class of proceedings to which the prohibitions are 
toapply. In those rate or other cases where no objecttion is raised by another 
party after due notice there would be no point, of course in making section 
IM(a) applicable. In other words, the applicability of the ethies standards 
carried in the bill has no apparent relationship to the definition of adjudicatory 
and rulemaking carried in the Administrative Procedure Act and it is confusing 
to bring those definitions into the bill in secton 102. If ex parte communcations 
are to be proscribed in contested cases, it would be not only more direct to say 
80, but a clear statement to this effect could then be understood by the man in 
the street and be properly enforced. However, we would exempt rulemaking 
of general applicability from the ex parte ban even in those general rulemaking 
proceedings in which there is controversy. We would include within the ban 
those proceedings involving rate-fixing which apparently do not now come within 
the definition in section 102(1) (b). 
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Q. In the second paragraph on page 3 of the Commission’s report, we critics 
the failure of section 104 to distinguish between “adversary proceedings” » 
“those which are unopposed.” You suggest that section 104 would clearjy Coy, 


all adversary proceedings and many rulemaking proceedings but that ig jt doe 
not do so adequately, we should suggest general language for inclusion jp the 


bill so as to bar improper communications designed to prejudice the interests of 
one or more parties, at the same time allowing the Commission access to goy 
of information necessary to the informed performance of its duties in the Public 
interest. 

A. On page 8 of the Commission’s report, one simple remedy is suggested, 
Commission suggests that the legislation could allow ex parte communications in 
writing in all proceedings, whether adversary or not, and require that they be 
placed in a public file, although not in the file which constitutes the record wit), 
out the consent of the parties. 

Q. Do not the exemption provisions of section 104 furnish sufficient scope ty 
the Commission's discretion so that it can distinguish between those Proceedings 
to which section 104 should apply and those to which it should not? 

A. Subsection 104(a) authorizes the Commission to exempt from the Subsection 
communications between the Commissioners and employees and COMMUniIcations 
with other agencies or departments, provided the exemption is not inconsistent 
with the policy declared in section 101(a). These are desirable exemptions, gg 
the Commission stated in its report, if the limitation to the policy declared jy 
section 101(a) is not intended or construed to prevent workable exemptions, 

Q. In the second paragraph on page 4 of the Commission’s report, the nse of 
the term “disposition of any proceeding” is mentioned as too restrictive, mor 
so than the Administrative Procedure Act. You, therefore, ask if we hay 
specific language to recommend to correct this supposed deficiency. 

A. As the Commission points out in the paragraph of its report to which you 
refer, communications on the disposition of any proceeding would include cop. 
munications on procedural matters. It is recognized that ex parte discussig 
of the merits of a pending case would be improper and this, of course, is the tenor 
of the bill. Nevertheless, the Administrative Procedure Act in the separation. 
functions provision in section 5(c) recognizes the necessity to allow ex parte 
communications in procedural matters and these may very directly affect the 
disposition of a case. It would seem obvious that in proceedings before ay 
administrative agency as before a court there may be occasions when a pro 
cedural matter may properly be discussed by one party to a proceeding without 
notice to the other parties. Using the language of section 5(c) of the Administr. 
tive Procedure Act, we suggest the following amendment: On page 33, line 17, 
strike the word “No” and insert in lieu thereof: “Save to the extent require 
for the disposition of procedural matters as authorized by law, no.” 

Q. You ask if we will explain the third paragraph on page 4 of the Commis 
sion’s report. 

A. Section 104(a) forbids ex parte communications “with the intention that 
any participant or participants in such proceeding will not receive knowledge 
of such communication.” The quoted phrase would seem to indicate that «- 
parte communications would be allowed if they were eventually brought to the 


notice of other participants in a proceeding. The section does not say, however, 


that the participants shall be afforded an opportunity of meeting the ex parte 
communication or otherwise stating their views and apparently the require 
ments of the section would be satisfied if an ex parte communication was brought 
to the attention of other participants after action by a hearing examiner or 
by the Commission. This uncertainty as to meaning would not seem to le 
helpful. As a matter of fact, section 105 requires that ex parte communications 
be placed in the public files. If ex parte communications are to be banned, thi 
is one thing. But if, as appears from the quoted phrase in section 104, they 
are to be allowed under certain circumstances, the purpose of enacting the bill 
may be defeated. The Commission’s suggestion that written ex parte com 
munications be allowed but be placed in a public file would seem to be a clear-cut 
solution of the problem. 

Q. On page 5, the first full paragraph in the Commission’s report notes that 
Commission employees are prohibited from receiving and considering ex parle 
communications and from communicating with members of the Commissi0l 
You ask if the first exemption in section 104 does not authorize the Commission 
to exempt contacts between members and employees from the operation of this 
section and if section 104(a) does not require that communications to employees 
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of the Commission must be made “with the intention that any participant or 
participants in such proceeding will not receive knowledge of such communi- 
cations.” You, therefore, ask how the bill will “hamper the regulatory process 
in Vital ways.” , 

A. As we stated, we have found it not only desirable but essential to have 
contact with our staff in many types of CaSeS, including those which are adver- 
sary. We appreciate the authority carried in section 104(a) to exempt com- 
munications between members of the Commission and employees. However, 
the exempted regulations, according to the clause in lines 22 ~24 of page 33 of 
the bill, cannot be inconsistent with the policy declared in section 101(a). We 
do not know the intention of Congress with respect to the degree to which 
exemption may be made for employee contacts. If the exemption of employees 
is intended to be unlimited, the consistency clause on page 33 of the bill is sur- 
plusage. If, as may be the case, it is intended that employee contacts may be 
exempted only in a very limited type of agency proceeding, the exemption loses 
any real meaning. Consequently, we urge the committee to clarify the situation. 

Q. If section 104 in its present form might be unduly restrictive of staff in- 
vestigations, as we suggest in the third paragraph on page 5 of the Commis- 
sion’s report, you ask if our objections would be removed by the addition of a 
third exception whereby the Commission might be allowed to exempt staff con- 
tacts with the industry relating to trade secrets, confidential financial informa- 
tion, and similar information which a regulated company might for competitive 
reasons Object to making public. You ask if we can suggest specific language 
which might assimilate such exception to the provisions of section 301(b) of 
the Federal Power Act and section 8(b) of the Natural Gas Act quoted on page 
6of our report. 

A. This covers another phase of the problem of ex parte communications, for 
it deals not with contacts with the decisional officers but with the agency staff. 
There are frequent occasions where the Commission has found it necessary to 
secure information relating to the operations of a company which the company 
does not desire to have released to the public for various reasons. We give 
some illustrations on pages 5 and 6 of our report, namely, the company data 
on their gas reserves which are essential in certificate proceedings. May we 
suggest the following language for incorporation in the bill: 

On page 34, delete ‘and’ in line 6, change the period in line 11 toa comma and 
add the following: “and (3) communications containing trade secrets, finan- 
dal or other information which a person might for competitive reasons object 
to making public in those cases in which, in the judgment of the Commission, 
such exemptions are necessary to enable the Commission to obtain information 
esential to its proper administration of the Act.” 

Q. Beginning at the bottom of page 6, the Commission’s report, on the basis of 
the definition of “proceeding” in section 102 of the bill, notes that the bill is not 
dear at what point in a proceeding the prohibition against ex parte communi- 
cations would begin. You ask if we can suggest specific language to remedy this 
supposed defect. 

A. If ex parte communications are to be prohibited, it is desirable to know 
what proceedings are covered and at what stage in those proceedings the ban 
against ex parte communications is to be applicable. We suggest that a ban 
against ex parte communications might be imposed most effectively after a 
notice setting a date for hearing has been given in the type of proceeding to 
be covered. When a notice of a hearing is given, the Commission could in that 
notice specify that the rule against ex parte communications would thereafter 
be applicable. 

In conclusion, may I again emphasize that the Federal Power Commission is 
not objecting to the enactment by Congress of a statutory standards of conduct. 
Rather, we have suggested those matters of a rather practical nature which in 
our opinion should be considered in the drafting of a bill of this nature. 

Sincerely yours, 


JEROME K. KUYKENDALL, Chairman. 


The Cuamrman. At this time I wonder if either of the other Com- 
missioners have any comments on what has been mentioned ? 

‘Mr. Kuyxenpary. And particularly if there is anything I have said 
which they disagree with. 

The Cuarrman. Commissioner Stueck ? 
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Mr. Srurckx. Mr. Chairman, I have only a few things to gq 

First, I would like to clarify this blue order. I was not in town 
I was not contacted by the gentleman referred to, but I want to say 
for the benefit of the committee and the record that I personally i 
not feel bound by any blue order ever issued. I feel bound only by 
“he final result. aie 

The gentleman who wrote the article was obviously ignorant of 
the proceedings and procedures before the Commission. He though; 
he had a scoop and he thought he would publish something, He dis. 
played his own lack of information. : 

Anybody who has been on the Commission, on the staff, or who 
has practiced before the Commission for any length of time knows 
that any blue order is merely a tentative draft, because the Com. 
mission must act on something in writing. We frequently have two 
or three blue orders on a single case, so that the Commission ig fre 
to adopt any course which it sees fit. 

As to the matter of a code or a bill such as proposed here, I per. 
sonally would welcome a clear definition of what the Congress of the 
United States thinks is appropriate. 

May L illustrate ? 

I am scheduled to make a speech to the Texas Independent Pro. 
ducers & Royalty Owners on the 2d of May, I believe it is. The meet. 
ing isat Tyler, Tex. Ithink I am to speak on a Monday. That means 
that I shall have to lose my Sunday traveling, taking whatever risks 
are involved in plane flight, down and back again. It is being held at 
the Carlton Hotel. 

What is it appropriate for me to accept? Do I pay for the dinner at 
which I speak? Do I stay in a room provided for the speaker of the 
occasion? Twelve dollars obviously does not cover anywhere near the 
expense involved. 

Personally, I have had many occasions to be chairman of the Ar. 
rangements Committee for the Missouri Bar Association and similar 
organizations of high reputability. We have always provided ou 
speaker with a room, certainly we have not expected him to pay for 
his meal at which he spoke, and we have also provided a breakfast or 
a lunch, if it were on the same day. 

If he were a drinking man we provided setups and something by 


yay of refreshments. If he brought his wife we provided flowers in | 


the room for the wife. We expected nothing of him except a good 
effort toward the speech. 

Personally, I would like to know if that is the standard of conduet 
which Congress considers proper or improper. If so, I would like to 
know so I may govern my actions accordingly. 

The Cuarrman. I think, in the first place, we have to be practical 
about these matters. As has been indicated here today in a discussion 
of this, discretion is, of course, the point in matters of this kind. 

Personally, I can speak for myself. I think the Government, under 
the commission programs, should pay for the transportation, in the 
example you mentioned, and I see nothing wrong whatsoever in the 
hosts, whoever they are, providing for you while you are there. _ 

That is just my humble judgment, as to the use of discretion in 
accepting an invitation where we all know we could go to the ridict- 


lous in a lot of these things, but if we are going to be practical, we. 


have to come up with something that is practical. 
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Mr. Srueck. Some of these speaking engagements are not partic- 
ularly pleasant. The Texas Independent Producers & Royalt 
Qwners do not like us, because they do not want to be regulated at all. 

The CHarrMAN. Yes; I know. 

Well, Commissioner Kline, did you have a comment you would like 
tomake ? 

Mr. Kune. I have nothing to say. I adopt Mr. Kuykendall’s state- 
ment this morning. I had not read it, but it is in accordance with my 


views. ee 
The CuatrRMAN. Thank you. 


] would like to include in the record also a letter which I addressed 
tothe Chairman, Mr. Kuykendall, on July 15, and the reply on July 
31, dealing with the questions we have been discussing this morning. 

The committee will adjourn until 10 o’clock Friday morning, at 
which time Mr. Baker and Professor Jaffe of Harvard Law School 
will be with us. 

Thank you very much, Mr. Kuykendall, Commissioner Stueck, 
Commissioner Kline, and Mr. Gatchell, for your appearance this 
morning. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene at 
10a.m., Friday, March 25, 1960.) 

(The documents referred to follow :) 


JULY 15, 1959. 
Hon. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D.C. 

Deak Mr. KUYKENDALL: As you know, the subcommittee is currently engaged 
in aiding the House Committee on Interstate and Foreign Commerce to reexam- 
ine proposed legislation dealing with improper influences on agency decision and 
ex parte communications generally. Many of the comments and criticisms of 
this legislation made by agency members at our recent panel discussions have 
proved extremely helpful. We would like to continue calling on the agencies for 
aid in drafting legislation which will be effective and yet, at the same time, 
not unduly hamper agency action. In order to draw upon your firsthand knowl- 
edge of agency procedures we have prepared a brief series of questions. Al- 
though we realize that some of the information we are requesting is available 
in scattered form elsewhere, we feel it would be helpful to us to bring together 
in one place Some of the basic material for our reexamination of the legisla- 
tion. 

In answering these questions please be specific in listing the procedures which 
the questions call for. We are interested, at the present time, in the particu- 
larized functions of the agency and not in general categories or classifications. 
The term “proceeding” as used in the questions is not based on the definitions 
of that term contained in any proposed legislation. It is merely a generalized 
reference to the functions of the agency, and, as such, includes adjudiaction, 
rulemaking, investigation, as well as other agency processes which do not fall 
within a recognized classification. 

If you find that our questions are incomplete, or think that any other in- 
formation might be helpful, please feel free to set forth additional material 
separately from the answers to the specific questions. 

The following are the questions we have prepared. We would greatly appre- 
ciate having this information by July 27, 1959. 

1. Please list and briefly characterize as to subject matter all of the procedures 
of your agency which result in a final determination of any kind. This includes 
determinations as to the desirability of agency action; e.g., the proceeding lead- 
ing to a determination whether enforcement procedures should be invoked. 

2. Which of these final determinations are required by law or by current 
agency regulation (please cite the applicable regulation) to be made on the 
basis of a record of a hearing at which interested parties are entitled to present 
their views? 
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3. In which of the instances listed in question 2 do you make determing 
preliminary to the formal hearing in proceedings which are not made 
the ultimate record on which decision is based? 

4. In what cases is it optional with the agency whether the final determination 
is made on the basis of the record of a hearing at which interested parties are 
entitled to present their views? What are the agency standards used to dete. 
mine whether a hearing will be held? 

5. Which final determinations are by law or by agency regulation (please cite 
the applicable regulation) not made on the basis of the record of a hearing at 
which interested parties are entitled to present their views? This list should 
include all determinations which may be based in part on a hearing but for 
which the record is not the sole basis of decision. 

6. In which of your proceedings do you consider it improper for ex parte 
communications to be made to the agency ? 

7. In which proceedings do you consider it desirable for effective administra. 
tive action that ex parte communications be allowed, but that such communica. 
tions are proper only if made a matter of public record? 

8. In which proceedings do you consider it desirable for effective administys. 
tive action that ex parte communications be allowed and that such communicg. 
tions not be made a matter of public record? 

9. In answering questions 6, 7, and 8, to what extent would you differentiate 
between communications of the agency staff to those in the agency having the 
responsibility for decision, whether initiated by the decision maker or by other 
agency members, and similar communications from those outside of the agency? 
If you do so differentiate please indicate specifically in what proceedings cop. 
munications from the agency staff to the decision makers (and those of their 
immediate staff who participate in the process of decision) are highly desirable 
but should be made a matter of public record, and in which proceedings unre. 
corded communications should be allowed. 

Thank you very much for making this information available to us. With your 
cooperation we should be able to present effective and workable legislation, 

Sincerely yours, 


tions 
& Dart of 


OREN Harris, M.C., Chairman. 


FEDERAL POWER COMMISSION, 
Washington, July $1, 1959. 
Hon. OREN HArris, 
Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washing- 
ton, D.C. 


DrAaR CHAIRMAN Harris: In response to your letter of July 15, there follows, 
in order, our answers to the questions posed therein. 

Question 1. Please list and briefly characterize as to subject matter all of the 
procedures of your agency which result in a final determination of any kind. 
This includes determinations as to the desirability of agency action; e.g., the 
proceeding leading to a determination whether enforcement procedures should 
be invoked. 

FEDERAL POWER ACT—PART I 


1, Issue licenses for hydroelectric projects. 
2. Amend licenses for hydroelectric projects. 
8. Issue preliminary permits. 
4. Amend preliminary permits. 
5. Determine cost of and net investment in licensed projects. 
6. Approve transfer of licenses. 
7. Accept surrender of licenses. 
&. Prescribe rules for protection of life, health, and property with respect to l- 
censed projects. 
9. Fix annual charges for licensed projects. 
10. Fix charges for headwater benefits. 
11. Request Attorney General to enforce or revoke license. 
12. Determine net investment for use in event of recapture. 
13. On expiration of license, issue new license. 
14. Fix compensation for use of project by United States in emergencies. 
15. Regulate, in certain cases, rates, charges, service, and security issues of 
licensees. 
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16. Approve, in certain cases execution of contracts of licensees extending be- 
ond term of license. ; a ae aaa 

if, Investigate proposed construction of projects to determine jurisdictional 

status. ae 

18, Investigate unlicensed projects to determine jurisdictional status. 

19. Control and supervise entry, etc., of public lands included in powersite 


reserves. p 5 . z 
9, Approve the exercise of eminent domain by licensees. 


FEDERAL POWER ACT—-PART II 


Direct interconnection of electric facilities and exchange of energy. 
Require emergency connections of facilities and generation and transmission 
of energy. . 
_ Authorize exportation of electric energy. a 
Authorize sale, lease, merger, etc., of facilities of a public utility. 
- Authorize security issues and control disposition of proceeds. 
; Prescribe regulations for the filing of electric rate schedules. ; 
Set hearings on proposed rate changes and suspend change pending such 
hearing. : 
98, Pending final determination of lawfulness of rate changes, to authorize col- 
lection of increases subject to refund. 
99, Determine whether existing rates are just and reasonable. oe Gea 
90, Determine cost of production or transmission of energy by jurisdictional 
facilities. , 
31, Require furnishing of adequate service. 
99 Ascertain cost of property of public utilities. 
93. Refer appropriate matters for hearing to joint boards composed of State 
commission members. 


BE 


ASRS 


FEDERAL POWER ACT——PART III 


34. Prescribe systems of accounts. 

%. Determine accounts to which charges and credits shall be made. 

36. Require proper depreciation practices and fix rate thereof. 

37. Approve officials holding interlocking directorates. 

38. Prescribe the filing of reports. 

39. Enforce act in the courts. 

40. Impose forfeitures on licensees and public utilities for noncompliance with 
the Federal Power Act, ete. 


NATURAL GAS ACT 


41, Authorize importation and exportation of natural gas. 

42. Prescribe regulations for the filing of gas rate schedules. 

43. Set hearings on proposed rate changes and suspend change pending such 
hearing. 

44, Pending final determination of lawfulness of rate changes, to authorize col- 
lection of increases subject to refund. 

45. Determine whether existing rates are just and reasonable, 

46. Determine cost and depreciation of property. 

47. Direct extension or improvement of transportation facilities. 

4. Direct connection with and sale of gas to local distribution companies. 

49. Approve abandonment of facilities or service. 

0. Certificate the sale of natural gas or the acquisition, extension, or construc- 
tion and operation of facilities. 

dl, Issue temporary certificates to sell, acquire, ete. 

52. Determine service areas. 

58, Prescribe systems of accounts. 

54. Determine accounts to which charges and credits shall be made. 

55. Require proper depreciation practices and fix rate thereof. 

56. Prescribe the filing of reports. 

57. Refer appropriate matters for hearing to joint boards composed of State 
commission members. 

58. Investigate violations of the act. 

59. Determine the adequacy of gas reserves. 
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EXECUTIVE ORDER 10485 


60. Authorize construction and maintenance at the borders of the United States 
of facilities for the importation and exportation of natural gas and electric 
energy. 

OTHER STATUTES 


61. Approve the rates for the sale by the Secretary of the Interior of gy lus 
energy from the Bonneville, Fort Peck, and certain other Federal] projects 
Question 2. Which of these final determinations are required by law or by 
current agency regulation (please cite the applicable regulation) to be made on 
the basis of a record of a hearing at which interested parties are entitled to 
present their views? 

Hearings are required: 

Item 15." In administration of the Federal Power Act, section 20, parties shall 
have same rights of hearing, etc., as provided by Interstate Commerce Act for 
regulation of rates of railroads. 

Item 27. Commission under the Federal Power Act, section 205(e), may order 
a hearing to determine the lawfulness of a change in rates and after ful] hear- 
ings, make such order as would be proper in a proceeding instituted after the 
rate had become effective. 

Item 29. Commission under the Federal Power Act, section 206(a) may, after 
hearing, determine and fix the just and reasonable rate to be thereafter ob. 
served and in force. 

Item 36. Commission may, after hearing pursuant to section 302(a), the 
Federal Power Act, require licensees and public utilities to carry a proper de. 
preciation account and may fix the rate of depreciation. 

Item 43. Commission under the Natural Gas Act, section 4(e), may order g 
hearing to determine the lawfulness of a change in rates and after full hearings, 
make such order as would be proper in a proceeding instituted after the rate 
had become effective. 

Item 45. Commission under the Natural Gas Act, section 5(a), may, after 
hearing, determine and fix the just and reasonable rate to be thereafter observed 
and in force. 

Item 49. A hearing is required by section 7(b) of the Natural Gas Act on ap 
plications to abandon facilities or service. 

Item 50. Section 7(c) of the Natural Gas Act requires that hearings be held 
on applications for permanent certificates authorizing the sale of natural gas or 
the construction and operation of facilities. 

Item 52. Section 7(f) of the Natural Gas Act authorizes the Commission, after 
hearing, to determine the service area of a certificated company. 

Item 56. Commission may, after hearing pursuant to the Natural Gas Act, see- 
tion 9(a), require licensees and public utilities to carry a proper depreciation 
account and may fix the rates of depreciation. 

Item 58. Section 14(b) of the Natural Gas Act authorizes the Commission 
after hearing, to determine the adequacy of gas reserves and the propriety and 
reasonableness of the inclusion in operating expenses of delay rentals for w- 
operated lands or leases. 

Opportunity for hearing is required before the Commission can: 

Item 3. Cancel a preliminary permit—Federal Power Act, section 5. 

Item 5. Determine fair value of constructed projects licensed pursuant to 
Federal Power Act, section 23(a). 

Item 9. Fix annual charges for certain purposes—Federal Power Act, see- 
tion 10(e). 

Item 12. Determine net investment in project in event of recapture—Federal 
Power Act, section 14. 

Item 21. Direct interconnections pursuant to Federal Power Act, section 
202(b). 

Item 23. Deny authority to export electric energy—Federal Power Act, sec- 
tion 202(e). 

Item 24. Approve sales, leases, or mergers or facilities—Federal Power Act, 
section 203. 

Item 25. Authorize security issues—Federal Power Act, section 204. 

Item 31. Determine and require the furnishing of adequate service—Federal 
Power Act, section 207. 


1 These items refer to answers listed in response to question 1. 
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Item 35. Determine accounts in which particular payments and receipts shall 
be entered—Federal Power Act, section 801(a). 

Item 40. Impose forfeiture—Federal Power Act, section 315(a). 

Item 41. Deny importation or exportation of natural gas—the Natural Gas 
Act,section 3. ; 

Item 48. Direct interconnection and sale to local distributing company—the 
Natural Gas Act, section 7(a). ; 

Item 55. Determine accounts in which particular payments and receipts shall 
be entered—the Natural Gas Act, section 8(a). 

Question 3. In which of the instances listed in question 2 do you make 
determinations preliminary to the formal hearing in proceedings which are not 
made a part of the ultimate record on which decision is based? 

The form of this question is too narrow for Commission practice in this regard 
applies as equally to proceedings in which no hearing is required by statute or 
by Commission regulation as to those in which a hearing is required. In- 
cidentally, the Commission has no regulations requiring a hearing where one is 
not required by statute. (Cf. response to question 4.) 

Furthermore, the question is based upon a premise not applicable to this 
agency ; i.e., that some preliminary proceedings are made a part of the ultimate 
record on which a decision is based. True it is that some record of the pre- 
liminary proceedings may find its way into the ultimate record, but this would 
be only through normal hearing procedures involving the presentation of testi- 
mony or exhibits. 

So, in view of the foregoing, any of the functions listed in the response to 
question 5, below, with respect to which the Commission might decide to hold 
a hearing, should be included in an answer to this question. With respect to 
the functions listed in question 2, the following might be included as examples 
of functions in which preliminary determinations are made: 

Items 27 and 48. Determine to hold a hearing with respect to a proposed 
change in rates and suspend operation of the new rate. 

Items 29 and 45. Decide to initiate an investigation into a company’s existing 
rates. 

Items 36 and 55. Decide to issue an order directing a company to show cause 
why it should not conform its depreciation practices to Commission precedent. 

Items 49 and 50. Decide to initiate a proceeding to determine the juris- 
dictional status of persons or companies who, from preliminary investigation, 
may be subject to the Natural Gas Act. 

Item 59. Determine from records in its possession that the gas reserves of a 
particular company may not be adequate and decide to initiate an investigation. 

None of the foregoing preliminary determinations would have any effect, 
pro or con, upon whatever final decision the Commission might make. 

Question 4. In what cases is it optional with the agency whether the final 
determination is made on the basis of the record of a hearing at which interested 
parties are entitled to present their views? What are the agency standards used 
to determine whether a hearing will be held? 

Hearing optional : 

Though no hearing is required by statute the Commission has held hearings 
in connection with many of the proceedings listed in our answer to question 5. 
In addition, it has, by the rules cited below, provided that a hearing may be 
held, in its discretion, (1) on applications for hydroelectric project licenses, 18 
CFR 4.32; (2) on applications for preliminary permits, 18 CFR 4.83; (3) on 
applications for vacation or withdrawal of power site reservations or for deter- 
minations permitting entry, etc., upon such reservations, 18 CFR 25.2. 

The Commission would hold a hearing (1) whenever, after notice of an appli- 
cation has been given, protests or interventions are filed; (2) whenever the 
subject matter involves great public interest or important questions of law, 
or where the Commission is of the opinion that a hearing is necessary to enable 
itto make a decision consonant with the public interest. 

Question 5. Which final determinations are by law or by agency regulation 
(please cite the applicable regulation) not made on the basis of the record of 
a hearing at which interested parties are entitled to present their views? This 
list should include all determinations which may be based in part on a hearing 
but for which the record is not the sole basis of decision. 

No hearing or opportunity for hearing is required to be held in connection with 
the following determinations listed in the response to question 1. 
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Items 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 13, 14, 16, 17, 18, 19, 20, 22, 26, 28, 30, 39 93 
34, 37, 38, 39, 42, 46, 47, 51, 58, 56, 57, 58, 60, 61. ial 

Questions 6, 7, 8, and 9. In order to furnish information meaningful to the 
subcommittee, these questions, we feel, should be rephrased so that they are di. 
rected to ihe stages of proceedings rather than proceedings as such. While it 
may be that there are proceedings which might be categorized under one of these 
questions, the really important question revolves around the circumstances Under 
which an ex parte communication is made. Also involved is the subject matter 
of the communication itself. Thus, in an adversary adjudicative proceeding, re. 
quired by law to be based upon a hearing record, ex parte communications mage 
prior to the commencement of hearing might be permissible if made public (but 
not included in the hearing record) or, for example, staff communications to the 
Commission even if not made public. 

Contrariwise, in a proceeding of a purely legislative character, such as One 
leading to the promulgation of a rule or regulation of general applicability, secret 
ex parte communications to the Commission by one of the class of persons to be 
affected by the proposed rule might be improper while a similar secret cop. 
munication made by the staff to the Commission could be not only legally per. 
missible but ethically proper. 

It is for these reasons that we feel compelled to the conclusion that the pro- 
priety or impropriety of an ex parte communication—and, by the same tokep 
legality or illegality—depends not on the type of proceeding in which it occurs 
but on the circumstances under which it is made, the matter to which it refers 
(i.e., procedural or otherwise) and the party by whom it is made (staff member 
or outsider). 

These considerations make it impossible to answer questions 6, 7, and 8 in the 
form posed. But these considerations also point up the dilemma facing the sub. 
committee and the agencies and the practical impossibility of categorizing ex 
parte communications as proper or improper in particular types of proceedings 
or even to classify them according to their content, the stage in a proceeding at 
which they are made or the person by whom made. 

In considering the problems raised by the subcommittee’s hearings on ethics 
in Government and the practical operational necessities of the administrative 
process, this Commission has, at least, three firm convictions. First, that ex 
parte communications from its staff cannot be treated wholly in the same man- 
ner as those from outsiders. Secondly, that a sharp distinction must be kept 
between an agency’s public record and the hearing record upon which a decision 
is made. And, thirdly, that the receipt and consideration of ex parte communi- 
cations is at times not only proper but necessary. 

A partial solution to the dilemma may be found in the suggestion we made in 
our report on H.R. 6774. We there suggested that one remedy would be to 
allow ex parte communications in writing in all proceedings and to require 
that they be placed in the agency’s public file but that they not be permitted in 
the hearing record or considered by the hearing examiner or agency members 
in reaching a decision. Ex parte communications should be prohibited if they 
are made orally in the class of proceedings where secrecy is improper. 

If Congress should require that in specified types of proceedings ex pare 
communications must be made in writing and must be placed in the public file, 
with failure to make public disclosures made punishable, two desirable objec. 
tives would be achieved: (a) There could no longer be any secrecy; (b) the 
formal hearing record upon which the decision in each case must be predicated 
would be fully protected. This would, among other things, permit the Com- 
mission and its staff freedom to obtain information from applicants and others 
in connection with its determination as to whether a matter should be set for 
hearing or a rate suspended. 

We wish to reiterate our desire to be completely cooperative with the com- 
mittee in its endeavor to evolve effective and workable legislation, and hope 
our responses herein will be helpful to that end. 

Sincerely yours, 


— _ ——, Chairman. 
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FRIDAY, MARCH 25, 1960 


Tlouse or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHarrMAN. The committee will come to order. 

The first witness today, as we resume the hearing, will be Mr. War- 
ren Baker. 


STATEMENT OF WARREN E. BAKER, CHAIRMAN OF THE LEGISLA- 
TIVE COMMITTEE, FEDERAL COMMUNICATIONS BAR ASSOCIA- 


TION 


The Cuarrman. Mr. Baker, we are very glad to welcome you back 
to this committee. 

Mr. Baxer. Thank you. 

The CuarrMaNn. I might say this will be a different role that you 
appear in today. 

fr. Baker. Thank you, sir. 

Mr, Chairman and members of the committee, my name is War- 
ren E, Baker, and I am chairman of the legislative committee of the 
Federal Communications Bar Association. 

The Cuairman. Mr. Baker, before you proceed with your state- 
ment, would you give, for the record, a background statement of your 
experience ¢ 

Mr. Baxer. I have been a practicing lawyer since 1940. I have 
worked since 1945 in a variety of capacities in the administrative pro- 
cedure field. I have been in the General Counsel’s Office of the War 
Shipping and Maritime Administration. I have been a hearing ex- 
aminer at the Civil Aeronautics Board for 5 years. I was legal as- 
sistant to a member and Chairman of the Civil Aeronautics Board 
for 2 years. I was General Counsel of the Federal Communications 
Commission for 5 years. 

I have been practicing for the last 18 months in the general field 
of administrative procedure before some six different agencies. 

The Cuarrman. And you are presently here representing the Fed- 
eral Communications Bar Association ? , 

Mr. Baker. That is correct, as chairman of the legislative com- 
mittee of that bar association. 

The CHatrman. Thank you very much. 

Mr, Baxer. The Federal Communications Bar Association appre- 
ame this opportunity to present its views on H.R. 4800 and H.R. 

4. 
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The bar association is heartily in accord with the basi 
and objectives of these two bills; namely, the strengthening of 
independence and effectiveness of administrative agencies and 
creasing public confidence in their integrity through a more careful 
enunciation of ethical policies applied to the agencies. Our a 
ments, however, are directly concerned with those provisions re] 5 
ing to the Federal Communications Commission. By necessary im i. 
cation, however, some of our views would be equally applicable ta 
those provisions of the bills relating to other agencies. R 

While each of these bills has substantial merit, the Federa] Com- 
munications Bar Association believes that H.R. 6774 contains the pref. 
erable method ‘for effectuating these worthwhile purposes, at least in 
their present form. 

_The principal purpose of each of these bills is to assure that de- 
cisions which are required or purport to be decided on the record 
both in appearance and fact, are so decided. Thus, the prevention 
of ex parte or off-the-record representations or communications jg 
basic in each of these bills. é: 

Furthermore, each seeks by various procedures to minimize the im. 
pact of an ex parte communication which may have inadvertent] 
occurred through notice and publicity. H.R. 4800, in greater detail 
than H.R. 6774, would summarize in legislation ethical standards of 
conduct. Part of our difficulty with H.R. 4800 as it presently stands 
arises from the intermixture of these two matters. 

Should strict adjudicatory procedures be applied to all rulemaking! 

Presently, the Administrative Procedures Act and the Communica- 
tions Act require adjudicatory matters to be decided solely on the basis 
of the record. Both H.R. 4800 and H.R. 6774 would expand this so 
as to impose restrictions against ex parte communications or off-the- 
record presentation of material in some rulemaking proceedings, 
However, there is a substantial difference in the scope of the two bills 

H.R. 4800 for all practical purposes would encompass all rulemak- 
ing. H.R. 6774 would expand present law to include only those rule- 
makings which the agency in its discretion had ordered to be decided 
on the record. 

The all-encompassing scope of H.R. 4800 is attained by utilizing a 
newly defined term “proceedings” in section 103 to 106 and abandon- 
ing the dichotomy utilized by the Administrative Procedures Act of 
different procedural regulations for adjudicatory and rulemaking pro- 
ceedings. Although the definition of “proceedings” set forth in sec- 
tion 102 might appear to include only a portion of the rulemaking 
proceedings, in reality the only exceptions are those kinds of rule- 
making proceedings which, under the Administrative Procedures Act, 
may be adopted without notice or opportunity to comment. 

It is the view of the Federal Communications Bar Association that 
many rulemaking procedures should not be required to be decided 
strictly on a record. It is recognized that some rulemaking proceed- 
ings take on the nature of adjudicatory controversies, and the judical 
type processes could well be required in those instances. However, 


a great portion of rulemakings are truly legislative in nature rather | 


than strictly adversary. 

In our view the procedures with respect to them should be mor 
comparable to those before a committee of Congress rather than 
before a court. 
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ELR. 6774 leaves to the discretion of the Commission the determina- 
tion of whether a particular rulemaking proceeding should be subject 
to the more judicial-type procedures and decided solely on a record 
with a consequent prohibition of ex parte comments or communica- 
tions. Absent specific legislative standards, the Commission would 
obviously be governed by those principles laid down in court proceed- 
ings, such as the Sangamon case, by the subject matter of the partic- 
ular rulemaking proceeding, that is, whether general or particular 
in scope, et cetera, the necessity of being fair to the interest of the 
parties involved, and by the exercise of reason rather than by arbitrary 
action. _— 

The Federal Communications Bar Association therefore believes 
the scope as set forth in H.R. 6774 is the more appropriate one. 

Furthermore, H.R. 4800 creates a new problem for parties and the 
agencies in determining when the specific procedures laid down be- 
come applicable. mR: Ce 

Licensing proceedings, even though within the definition of adjudi- 
catory proceedings under the Administrative Procedure Act, are 
presently not subject to the more stringent provisions presently con- 
tained in section 409 of the Communications Act prior to the time 
when it is determined that they require hearings. Thus, communica- 
tions between the Commission and all portions of its staff and between 
the Commission and its staff and applicants normally do occur with- 
out the necessity of formalized pleadings on a record. The strict 
separation of functions under the Administrative Procedure Act do 
not become applicable until the application is designated for hearing. 

Under H.R. 6774, this would still continue. 

However, H.R. 4800 omits the important limiting language pres- 
ently contained in the Administrative Procedure Act. 

It would thus appear that all of the strict procedures would be- 
come applicable the minute an application for a license was filed. 
Since less than 10 percent of the Commission’s license applications 

uire a hearing, the imposition of these procedures would substan- 
tially impede expeditious action. Since nonhearing grants are, gen- 
erally speaking, not adversary in nature, there would seem to be 
no justification for this imposition. Instead, the starting point for 
strict procedures should be at the time when it is clear that a hearing 
is required and a notice is sent out. 

Thus, although the Federal Communications Bar Association 
clearly supports the requirement that an adversary proceeding be 
determined solely on the basis of a record and free from ex parte 
communications, it believes that H.R. 6774, rather than H.R. 4800, 
isthe bill which should be enacted to accomplish this. 

Should improper conduct and ethical standards be spelled out in 
detail in legislation ? 

H.R. 4800 describes in detail the manner by which persons may 
attempt improperly to influence the Commission, as well as the man- 
ner by which employees or members of the Commission may act. un- 
lawfully—section 103 (a) and (b). 

Thus, it states that persons may not attempt to influence any vote 
or decision of the Commission by the use of secret and devious methods 
calculated to achieve results by the exertion of pressures, by the 
spreading of false information, by capitalizing on friendships or 
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business connections, by the offering of pecuniary or other Induce. 
ments, by extending unusual hospitality, or by other unfair op wu. 
ethical means. 


The bill is also just as explicit in characterizing improper condug | 


of any member or employee of the Commission. 

On the other hand, H.R. 6774 describes the prohibited conduct in 
more general terms. It makes it unlawful for any agency member oy 
hearing officer who presides over or participates in the decision or egp,. 
duct of a hearing proceeding to permit, receive, entertain, or cop. 
sider any ex parte private interview, argument, or communicatioy 
pertaining to his consideration or decision of such proceeding, gy. 
cept in circumstances authorized by law or upon reasonable notice 
to all parties of record. 

With respect to other persons, the bill prohibits anyone with inten 
to influence the consideration or decision of a proceeding, to commynj. 
cate ex parte, directly or indirectly, with any agency member oy 
hearing officer concerning a proceeding which is pending before the 
agency, except in circumstances authorized by law or upon reason- 
able notice to all parties. 

Two dangers are involved in legislation which attempts to so 
forth in great detail those actions which would appear to contravene 
reasonable ethical standards. 

First, if a substantial number of the detailed actions are set forth, 
there is the basic danger that other conduct equally reprehensible wil] 
later be found to have been omitted. Thus, setting forth detailed 
actions in this legislation is objectionable under the maxim of “Inelugio 
unis est exclusio alterius.” 

On the other hand, in an effort to be certain that all reprehensible 
conduct is included, many activities which would appear to be unob- 
jectionable may well be included. 

This danger can be seen from sections 103(b) (2) of H.R. 4800, 
Here is declared to be improper the acceptance or solicitation of; 

* * * any money, gift, favor, unusual hospitality, loan, service, employment, 
or thing of value from any person or representative of any person who has a 
pecuniary interest in any proceeding or matter before the Commission. * * * 

The only limitation on any of this series of things relates to hos- 
pitality. Unusual hospitality, therefore, is improper, but usual hos 
pitality is not. Since other things in the series are not qualified, it 
would appear unimportant how small any gift, favor or service might 
be. Thus, to reduce it to absurdity, the acceptance of the favor ofa 
ride downtown in a snow storm, the loan of a match, the gift ofa 
souvenir, or any other insignificant favor would be improper. 

Ethical standards and impropriety are clearly matters to be gov- 
erned by a rule of reason, and in our view they should not be set forth 
in the kind of detail as contained in section 103 of H.R. 4800. If de 
tailed language is to be adopted, then reasonable limitations should 
also be applied to other terms. 

However, the Federal Communications Bar Association prefers, and 
therefore recommends, the more generalized provisions of H.R. 6774 
to the overdetailed prescriptions of H.R. 4800. 

Is the wording of H.R. 4800 too broad in its references to matter! 

H.R. 4800 refers not only to proceedings pending before the Com- 
mission but also refers to any matter before the Commission. “Pro- 
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gedings” before the administrative agency are defined by the bill. 
The word “matter” is not defined. Nevertheless, in several sections 
HR. 4800 uses the phrase “proceeding or matter before the Commis- 
ion.” This phrase or similar language appears in section 103(a), 
103(b), 103(c), and 106(a). 

Thus, the act makes it improper for any person to attempt to in- 
fluence any vote, decision, or other action by the Commission in any 

roceeding or matter before the Commission. 

It makes it improper for any member or employee of the Commis- 
sion to engage in certain transactions with persons who have any 
pecuniary interest In any proceeding or matter before the Commis- 
sion. a ; 

No member of the Commission, for a period of 2 years after the 
termination of his membership, could appear before the Commission 
inconnection with any matter. — 

No employee of the Commission, for a period of 2 years after ter- 
mination of his employment, could appear before the Commission 
ina representative capacity in connection with any matter involving a 
subject matter with which he was connected when he was employed by 
the Commission. 

It is our view that the use of the word “matter” in H.R. 4800 is 
much too broad and too indefinite where conduct is being proscribed. 
Should the prohibitions in sections 103 and 104 apply to communicat- 
ing with any FCC employee? 

The prohibitions in H.R. 4800 are too broad in another respect. 
They would prohibit any person from communicating with any FCC 
employee regardless of whether the employee had any relation to the 
decisional process. 

The bill makes it improper for any person to communicate with, 
for example, the Broadcast Bureau’s counsel in any proceeding with- 
out taking steps to insure that all other parties know of the contact. 
The bill might very well prohibit a witness for the Broadcast Bureau 
from communicating with counsel for the Broadcast Bureau unless 
the substance of the communication were placed in the public file. 
The bill was obviously not intended to cover either of these con- 
tingencies. 

No restrictions should be imposed on ex parte communications to 
persons or employees who by statute or rule may not participate in 
the decisional process except on the record. Language to one of the 
proposed amendments to section 5 of the Administrative Procedure 
Act contained the following: 

This subsection shall not apply to any communication between or among 
members, officers, or employees of any agency made in the performance of their 
official duties with respect to any matter pending before the agency; nor shall 
it be applicable with respect to any matter which any agency is authorized by 
law to determine upon ex parte application of any part; nor shall it apply to 
communications between any party, or any other person, and officers, employees, 
or agents engaged in investigative or prosecuting functions for the agency who 
are forbidden by statute to participate or advise in any decision, recommended 
decision, or agency review pursuant to section 8 except as witness or counsel in 
public proceedings. 

Does section 105, regarding the placing of communications in a pub- 
lic file, need clarification ? 


54428—60—_16 
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The Federal Communications Bar Association is of the Opinion 
that section 105 of H.R. 4800 regarding the placing of written com, 
munications or a memorandum containing the substance of oral com. 
munications in a public file is inadequate because notice is not required 
to be given to interested parties. 


Proposed section 409(p)(1) of H.R. 6774 requires notice to qj | 


parties. 


Known parties to a antennene should not be required regularly to | 
les in order to know that a commy. | 


search the Commission’s public 
nication concerning them has been placed in such file. 
Moreover, mistakes may occur by Commission personnel, and jp 


view of the consequences for attempting to make an ex parte commy. | 


nication, any memorandums placed in the public file as to any ex parte 
contact should be made known by the service of written notice to al] 
interested parties, including the person who allegedly made such con. 
tact. H.R. 4800 is defective in this respect, whereas H.R. 6774 ade. 
quately covers the problem. 

Are the prohibitions in section 104 of H.R. 4800 against certain off. 
the-record communications adequate ? 

The Federal Communications Bar Association is of the opinion that 
section 104 of H.R. 4800 does not adequately deal with the matter of 
ex parte communications, but that the provisions of H.R. 6774 appear 
to be adequate in this respect. 

Section 104 of H.R. 4800 makes it unlawful to communicate orally 
or in writing with respect to a proceeding “with the intention that an 
participant or participants in such proceeding will not receive knovwl- 
edge of such communication.” This is unsatisfactory because parties 
should not be permitted deliberately to make ex parte contacts with 
the Commission or its staff in proceedings covered by the bill except 
on prior notice to other parties. 

As section 104 is now written, a party could obtain a private inter. 
view with a Commissioner and leave with the Commissioner a brief 
or memorandum which the Commissioner would be required to place 
in the file, and also insert in the file the substance of the conversation, 
Obviously, no one should be permitted to argue his case to a Commis- 
sioner without notice to the other party in order to enable such other 
party to have an opportunity to be present. 

H.R. 6774 prohibits such contacts “except in circumstances author. 
ized by law or upon reasonable notice to all parties of record” and 
sngone to be adequate. 

hould the Communications Act be amended to provide that failure 
of the Commission to act upon any motion filed in a proceeding for 
a period of 60 days affords the moving party the same rights as 
though the Commission had denied the motion ? 

H.R. 4800 would amend section 409 so as to provide that the failure 
of the Commission to act on any motion in a proceeding for a period 
of 60 days after it has been filed would be tantamount to a denial 
of the motion. It also provides that, upon good cause shown, the 
Commission may extend the 60-day period for a second 60-day period, 
or a total of 120 days. 

The Federal Communications Bar Association does not approve of 
the foregoing amendment of section 409 for the following reasons: | 

1. Upon failure fo the Commission to act within the time limit 
on any petition or motion, there is considerable question whether 








inion 


com- 


uired 
0 all 


ly to 
imu- 


d in 
imu- 
arte 
D all 
Con- 
ade- 


that 
r of 


ear | 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 237 


the appellate court would have power to rule on the merits of 
the interlocutory petition or merely mandamus the Commission 
to act on it; 

2. The addition of a special statutory procedure with time lim- 
its for action is more likely to create additional problems of 
delay than to expedite the proceeding ; 

3. To the extent delays on rulings result from an overload on 
the staff, the priority placed on interlocutories is likely to delay 
action on other more basic and important matters. 

Should the Commission designate one of its members to be re- 
sponsible for the preparation of the Commission’s decision in various 

ses? 

With respect to those provisions of H.R. 4800 relating to the re- 
yirement for Commissioners to prepare decisions in various cases 
and the elimination of the Office of Opinion and Review, the Federal 
Communications Bar Association takes no position. 

I might say parenthetically the bar association felt it did not have 
enough information on whether this would actually expedite, change, 
or make more sound ultimate decisions to make a recommendation. 

In summation, it is our view that of these two bills introduced by 
Chairman Harris of this committee and being considered now by the 
committee, H.R. 6774 is more likely to achieve the basic objectives 
of improving public confidence in the integrity of the agency and 
setting forth workable standards for parties, the agency, and em- 
ployees, and, therefore, is the legislation which this committee should 
report to Congress for adoption. 

The Cuarrman. Mr, Baker, I want to thank you for your very 
clear and precise discussion of this most important problem. It is 
the kind of discussion that I have been looking for, that is, getting 
down to precise and specific points, pointing up objections and making 
positive suggestions. 

For that reason, you have contributed a great deal to these hear- 
ings, and I want to thank you for it. 

Mr. Baxer. Thank you. 

The CuatrMan. Perhaps if this could develop to the point where 
we could bring about a fusion between the two bills to accomplish 
the desired objective, that might be the way to do it. Whether that 
is possible or not, I do not know. 

fr, Mack, have you any questions ? 

Mr. Mack. Yes, Mr. Chairman. 

I am particularly interested in the ex parte contacts. I notice that 
you fully recognize the purpose of the bill on page 2 of your statement 
concerning this matter. 

Do you think it is possible to achieve the objectives stated in your 
statement by the enactment of these bills or any other bills? 

Mr. Baker. Yes, Congressman Mack. I think much can be done 
to improve this problem. I think there has to be a rather clear de- 
lineation in the field of ex parte contacts which we are talking about. 
What I mean by that is that by the very language, ex parte means 
contacts with respect to something which should be decided on a 
record. Therefore, the problem is not simply prohibiting contacts, 
but insuring that contacts which relate to matters which should be 
decided on a record are not ex parte. 
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Mr. Mack. We have considerable evidence which indicates ¢} 
the ex parte contacts were more important than the record, jn the 
course of our hearings, and I think people generally agree that th , 
is the fact. I am wondering, or at least at times it raises 9 questios 
to my mind, as to whether it is possible to attain this end, that js to 
eliminate ex parte contacts. : 

I wonder if it would not be better to throw the record out th 
window and decide everything by ex parte and then everyone i 
the same chance. 

Mr. Baxer. I happen to feel that on matters which should be de. 
cided on the basis of a record, which basically are those things which 
are truly quasi-judicial, adversary proceedings which should be de. 
termined on the basis of resolving factual and policy questions, you 
should 

Mr. Mack. That would include rulemaking? 

Mr. Baker. It would include some rulemaking, Congressman Mack 
It would not include all rulemaking. 

Mr. Mack. But it is important to include those areas of rulemaking 
as it is the other adjudicatory matters. 

Mr. Baker. Congressman, this was recognized, in my view, when 
the Administrative Procedure Act was passed. The Administrative 
Procedure Act itself provided that certain of the strictly adjudicatory 
type procedures would be aplicable where Congress saw fit to say that 
a rulemaking had to be Kactled on a record. 

Unfortunately, I think, in this regard, in the period of time since 
1946, when the Administrative Procedure Act came into effect, Con- 
gress has not expanded, as it obtained knowledge of particular kinds 
of rulemaking which really involve the conflict of private interests, 
which should be decided on the record. 

I think that if we had expanded this area to have included those 
really controversial matters, we would have a lot simpler problem 
today. 

Mr. Mack. That is one thing that has particularly bothered me. It 
has all bothered me, but I am very much concerned about the rule- 
making phase of it. 

I know that in the St. Louis case there was a grave question raised 
with regard to the ultimate decision. Our record indicates that a rep- 
resentative of the applicant freely visited all of the Commissioners. 
Rumor has it that he received his telephone calls in one of the Com- 
missioner’s offices and sent gifts to all the Commissioners, at Thanks- 
giving, Christmas, and other times. 

I think if one applicant should be extended this advantage or this 
privilege, all other applicants should be extended the same privilege. 
Regardless of how sincere your Commissioners are when they try to 
decide the case, it has been testified before this committee that it is not 
easy to wipe everything out of their minds. 

I think there has been testimony to that effect in regard to certain 
amendments which were suggested. It seems to me that this area isan 
area that we must clear up. In this regard, one of the Federal Com- 
munications Commissioners seemed to agree with me in a statement 
which was made before this committee, and the statements were in- 
cluded in the final report of this committee, in the last Congress. 

I believe it was made by Mrs. Hennock. She stated: 
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I am amazed, really amazed, at what I saw happen in legislative matters. 
The administrative procedure law says you send a written notice of proposed 
rulemaking and then you ask for written comments. And yet orally the im- 

rtant segments of the industry can come in and see this Commission day and 
night, honeycomb our offices and our staff legally, and yet they were not in 
writing. They were not in the notice and not in the written comments. To me 
this is the dirtiest work. To me, the dirtiest work was done in the rulemaking 


legislative proceedings. 
That is her statement. She finishes the statement with: 


What appears in the written comments is nothing. 


That comes from a former Commissioner of the Federal Communi- 
cations Commission. 

Mr. Keiru. Will the gentleman yield for a question? 

Mr. Mack. If you would like to ask the witness a question at this 
point, I will yield. Otherwise, I have a line of questioning of my own. 

Mr. Kerrn. My question pertains to the statement that you just 
quoted from. ; 

Mr. Mack. This is available in our committee report, the 85th Con- 
gress, the 2d session. Ee 

Mr. Kerru. You referred to legislative matters. She was talking 
about legislative proceedings. But I thought the intent of her testi- 
mony pertained to Commission proceedings rather than legislative 
matters or legislative proceedings. 

Mr. Mack. I think that was referred to as meaning Commission 
proceedings. 

Mr. Kerru. Thank you. 

Mr. Mack. Mr. Baker, passing the rulemaking area, it seems to 
me—and here again I think most people agree—that the applicants 
always seem to think that it is necessary to make the “proper” contacts. 

In other words, they file their written comments, but that never 
seems to be enough, and all the advice that they get seems to be that 
they should have additional personal contact, ex parte contact, to, 
shall we say, get “fair” consideration. This investigation has revealed 
that we have had sufficient ex parte contacts. Personally, I have about 
concluded that most of the applicants feel it is essential in order to 
win the battle for a grant. 

Have you ever heard any comment like that in your experience ? 

Mr. Baxer. I am afraid that from my personal experience I can- 
not state with respect to that because most of the time I was on the 
other side of the problem, and applicants did not talk to me about 
what was necessary. 

Since I have been outside, I think you must recognize that the at- 
mosphere has been substantially different in the last 18 months, and 
that many people who might have had different viewpoints at other 
times should, I say, have been much more circumspect in their views. 

Mr. Mack. I think you are substantially correct, but it seems that 
some individuals have not changed their conduct particularly in the 
last 18 months; in fact, in the last 3 months. It seems that we still 
have irregularities, notwithstanding the fact that the investigations 
have been in the limelight and people should expect the proceedings to 
be inspected and investigated, their conduct and otherwise. 

I think that was called to our attention recently by the action of 
one of the Commissioners. san? 
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In the Channel 4 case in Pittsburgh, it seems that Mr. Reed of 
Television City at the time, had received advice that he ought to 
contact the Chairman of the Federal Communications Commission 
Mr. Reed was the witness before this committee. 

I asked him certain questions which appear on page 5086 of oy 
hearings. I said: 

Mr. Reed, did I understand you correctly this afternoon when you stated that 
Mr. Storer suggested that you have lunch with Mr. McConnaughey? 

Mr. Storer, it seems, is the man who feels it is important to have g 
social friendship with any Chairman of the Federal Communications 
Commission, and he evidently makes his acquaintance after the in- 
dividual becomes Chairman of the Commission. 

In conversation with Mr. Reed, Mr. Storer suggested that he 
ought to sit down and have lunch with Mr. McConnaughey. Evident. 
ly Mr. Storer—and he, I understand, is quite an operator in this area— 
must have known what he was talking about. He suggested that 
Mr. Reed contact Mr. McConnaughey when he had a case pending 
before the Commission. 7 

It was testified to at that time that they were very close friends, 
Do you think that that was bad advice that Mr. Storer was giving! 

Mr. Baxer. Congressman, you, in effect, are asking me to be a 
judge of conduct without having participated in the building of a 
record. In the 5 years that I was a hearing examiner, I learned one 
thing, and that was that it never pays, as an individual, to express a 
judgment of something where you do not happen to know all the facts, 
I do not know the facts. I am not contradicting anything you said 
Congressman. I do not know the facts, and, as a result, I would not 
care to express any judgment on the conduct of anybody. 

Mr. Mack. If I understood you correctly, you say you have no 
comment ¢ 

Mr. Baker. That is correct. 

Mr. Mack. One of the troubles we have is we have so many wit- 
nesses before the committee who have no comment on matters of this 
kind, and they all refer to these things as social contacts. 

In other words, they indicate that it would have been a good idea 
for Mr. Reed to become acquainted with Mr. McConnaughey socially, 
not for business purposes. It is pretty difficult for many of us to be- 
lieve that that was the reason. 

You do appear here as a witness this morning in behalf of the 
Federal Bar Association. 

Mr. Baxer. That is correct, the Federal Communications Bar 
Association. 

Mr. Mack. Then I noticed on another occasion following the orig- 
inal meeting that Mr. Reed must have gotten acquainted with some 
of the other Commissioners besides Mr. McConnaughey. In the course 
of our testimony in the hearings, we have included a telegram from 
Mr. Earl F. Reed to Commissioner Robert E. Lee, and he was advis- 
ing of the death of one of the interested parties. It goes on to explain 
what happened. 


Mr. Weir, chairman of the board of the National Steel Corp., died today. I 
have been his personal counsel for 30 years and a member of the executive com- 
mittee of the board of National Steel, and have arranged to have Secretaries 
Humphrey and Weeks here for the funeral Friday morning, so cannot begin dis- 
cussions with you until Friday evening. 
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It seems to me he was particularly interested in letting Commis- 
sioner Lee know that he was acquainted with two of the Secretaries 
in Government, and took this opportunity to so advise him. — 

Many of these things, I think, would have effect in entering into 
thisarea. I think there is case after case, with more being developed 
each day, When a decision is made they are made more on ex parte 
contacts than they are on the records themselves. 

The CHARMAN. Would the gentleman yield at that point ? 

Mr. Mack. Yes. ' 

The CuarrMaN. I think one of the most glaring examples was in 
connection with the matter which the gentleman brought up, which 
revealed that the Commission had the matter under consideration and 
there was a vote on it, but how it got out we were never able to de- 
termine, and it was reported to have been a tie vote. 

When the gentleman you spoke of from Pittsburgh got a call and 
learned of this, through implications or otherwise, at that early hour 
of the morning he called his associate in the practice of law and said, 
“Get down to Washington right now and put the fire out.” 

The gentleman will recall that. It seemed to me one of the most 
glaring attempts at ex parte contacts, which we are trying to reach in 
a very practical way, that I can think of that was revealed during the 
hearings. 

Mr. Baker. Mr. Chairman, frankly I have never quite been able to 
figure how complete the leaks were with respect to actions in almost 
every administrative agency I have ever had any contact with. I 
would not confine it to that. I would say how often you hear a rumor, 
whether it is serious or not, of the actual vote, of matters not only 
before Commissions but matters before congressional committees and 
actions inside the White House. 

I have never been able to keep track of enough of them to know 
how many of them were purely rumor and how many of them were 
for information. But the fact that a number of them have been ac- 


‘ curate indicates that there have been a substantial number of leaks. 


The Cuarrman. In the first place, having had a good deal of asso- 
ciation with executive sessions of this committee, I can understand 
that that does exist. 

But in the second place, as happened in this instance, whether it 
was purely a coincidence or a guess, it turned out that the report was 
correct, that it was a tie vote, and then in the third place the man 
who seemed to have obtained the information, unfortunately, died 
inthe meantime. 

Finally, the man that had come down here to put out the fire did 
have these personal contacts, at breakfast that same morning and 
again later on during the day. 

Mr. Mack. Mr. Baker, on the day of this tie vote that the chairman 
referred to, on June 3, as I recall it, is it not true that you accepted 
an invitation to ride on an airplane with Mr. Reed and other interested 
parties, and with another gentleman who is a very close social friend 
of yours here in Washington ? 

Mr. Baker. This is correct, Congressman Mack. If you will also 
recall the circumstances, the ride on the private plane was of no 
financial benefit to myself. The reason I say that is that I think the 
record should always be kept straight. 
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Mr. Mack. I am not debating that issue at all. I just wanted to 
know if it is not true that you rode on a plane with Mr. Reed anq 
Mr. + btn and their lawyers who were interested in the proceed. 
ings 

Mr. Baxer. That is correct. 

Mr. Mack. Mr. Desvernine was not an attorney of record, but he 
seemed to be the quarterback of this operation for channel 4, 

Mr. Baxer. I am afraid I never had that impression, but this is 
something that you can make your own conclusion on. 

Mr. Mack. There is quite a series of letters in our hearings, I qo 
not want to go through all of the file, but I did understand from the 
letters, or I concluded from the letters, that Mr, Desvernine was 
really the operator in this operation, and that he was the coach that 
contacted Mr. Reed on his application, or the quarterback that called 
the signals, as to what ought to be done next. 

Mr. Desvernine, as I understand, was not even an attorney of record, 
Is that correct ? 

Mr. Baxer. That is my understanding; yes. 

Mr. Mack. He stated in the testimony that he did have meetings 
with you which pertained to the application. Mr. Lishman asked, 
“Did you have meetings with Mr. Baker which pertained to the 
application, itself, of Television City, Inc.?” and Mr, Desvernine said, 
“T did.” 

There is a whole series of letters in here which indicates that he 
was very active, and he was not an attorney of record. This is similar 
to the case of channel 2 in St. Louis, to point up that this is not an 
isolated case, where another attorney in Washington charged a fee 
of some $55,000 when he was not an attorney of record, 

It seems that there is a pattern in many of these cases, where per- 
haps your attorney of record is not the keyman at all, but the quar- 
terback, in some instances, at least, gets a substantial fee for handling 
things that are not of record. 

Did you need one attorney of record and another man to be the ex 
parte attorney? Would you have two separate operations when these 
things came up? It certainly raises a serious question when this pat- 
tern begins to be established between channels 2 and 4. 

Mr. Baxer. I think, Congressman Mack, you are talking about two 
different things in this sense, and this is one of the things we have 
pointed out in our comments. 

There is a substantially different problem with respect to talking 
to someone who does not participate in a decisional process and talk- 
ing to someone that does. I have no hesitancy in going down to the 
court of appeals and talking to the clerk about whether I shall file 
something under one rule or the other, since the clerk does not decide 
the case. I would be very hesitant to go down and talk to the judge 
about the same problem. 

Mr. Mack. I do not want to interrupt you, but you are referring 
to your part in this proceeding ? 

Mr. Baxer. Yes. 


Mr. Macx. I am quite certain that Mr. Desvernine talked to others _ 


besides you in the Commission, and that he also was in constant touch 
with Mr. Reed, which indicates that he, actually, had a very important 
part in the proceedings. 
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Mr. Baxer. I am trying to relate facts which this committee has 
brought out in the record to the facts of the type of legislation which 
this committee should adopt. This is why I say there are certain 

ings which are improper with respect to the parties who participate 
ina decisional process which are not improper with respect to people 

o do not. 
"Nor example, I have no hesitancy in the world in going down and 
talking to men in the Department of Justice with respect to a proceed- 
ing in which the three of us are involved, simply because the De- 

rtment of Justice lawyer is going to try the case, and I am not con- 
cerned, and I do not feel it is improper, that I do not call counsel on 
the other side of the case in. 

I think it would be highly improper for me to talk about the same 
things with the judge in the case. I think this distinction must be 
made, whenever by law or rule of an agency or court a particular 
part of its staff is separated and not participating in a decisional 


rocess. 

' The rules of contact when you talk about ex parte do not apply, be- 
cause ex parte means not on the record with respect to the decisional 
rocess, not with respect to other processes. 

Mr. Mack. This is a legislative investigation. 

Mr. Baker. Yes. 

Mr. Mack. I think probably I have expanded upon it a little more 
than you have from this very close line, but I assure you my ques- 
tions are pertinent and do relate to the legislative inquiry. 

If I understand your statement correctly, then you would think 
that there are two operations that an attorney of record might present 
a case and then without his knowledge other people might contact 
certain individuals in an ex parte matter / 

Mr. Baker. I do not think this isa matter of my thinking. I think 
this is a matter which the committee has developed in the record. 
Sometimes. these people have been attorneys, sometimes these people 
have not been attorneys, the point being that we are talking about the 
propriety of ex parte contact with people in the decisional process 
which, as I read the law as it was before, even though it has a cer- 
tain amount of vagueness in it, certainly was improper at that time. 

But we are talking about drafting legislation to make it clear be- 
yond any doubt that this is improper, and I am talking about the 
language should be clear as to which it is talking about. 

This is why we have pointed out language which is in other bills, 
which says that ex parte contact with people except those individuals 
who are, by law, not part of the decisional process, is improper and 
would be, in effect, justification for setting a grant aside, which is 
what I consider the law today. 

Mr. Mack. After you amend the law to where it is improper be- 
yond any doubt, then the person who has been accused of ex parte con- 
tacts will still argue that it was not improper. 

Mr. Baxer. I am not quite sure I follow you, Congressman. You 
say he will allege that. what happened before was not improper? 

Mr. Mack. I think the record indicates that everyone who has come 
before this committee has stated that what they have done in their 
opinion was not improper. I am wondering if my reservation would 
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be whether we could tie it tight enough so there would be no questiy y 
about the propriety in any individual’s mind. ’ 
Mr. Baker. Frankly, the most difficult thing about this is the say, 
as the most difficult thing about most law enforcement—obtaining Ith 
facts of what actually occurred. "8 
Mr. Mack. Is it not a fact that Mr. Desvernine was very much jp. | if { 
volved in this proceeding ? I 
Mr. Baxer. I have to answer that from personal knowledge, whi, |} 
simply is that I know that he was acquainted with the facts and in. | : 
terested in matters affecting a friend of his; that personally there were | 
times when he discussed the matter with me. 
I also have to state that there were many times on which I hay | gh 
° : ° ° ° Ww 
seen Mr. Desvernine on which he did not discuss it. I can only} } 
talk about the perhaps half dozen times when he said something, Hoy | thi 
interested he was, you have said he contacted other people. I do not | 
know those facts, and these are things which, again, I would not wan | 
to make a judgment on. I think I would have to leave that with you 
Mr. Mack. He did ask you to go on the plane with him? . . 
Mr. Baxer. He offered me an opportunity to ride along with hin r 
in a plane; that is correct. P 
Mr. Mack. That was the day of the 3-to-3 tie of the Commission! 
Mr. Baxer. My recollection is that that is what it turned out to be. 
I just want to keep the record straight. He saved someone other than | gi 
myself money from my riding along on the plane with him. The rea. | F 


son I say that is quite frankly if someone offered me a ride in a plane | ti 
someplace like this which saved me money, I would face up to an | ec 
ethical problem which I do not think I could go along with. | 

We are talking about ethical standards which each individual has | 4 
to apply to himself. 

Mr. Mack. That is very true, and I think that the actions of officers, |, 
Commissioners, or employees of the Commissions have indicated that |, 
something needs to be done. I think it would be very unfortunateif | __, 
the statement were true, or if there was an inference in Mr. Kuyken- |, 


dall’s statement before the committee that he did not see anything 
wrong with accepting gifts if they weighed less than 12 pounds, that 
is, if they were hams. And I presume there is a dollar division. ia 

Then if he makes that statement, he is indicating that everyone, all 
the people, all the applicants, before the Commission, ought to drop 


off some little kind of gift to the Commissioners that costs less than 
a 12-pound ham at Thanskgiving, Christmas, and Valentine’s Day! , 


That is the question, I think, and we have a similar question here. 
Mr. Baxer. This is why we believe that the language which is in 
H.R. 4800 is not the kind of language which will accomplish what you | 

mean, because the minute you include so many things which every 
reasonable person would say are not wrong, you lose the opportunity 
to lay down a guideline which is useful. 

To me this is an area which is a matter of reasonable men. As you 
stated, you did not see anything wrong with accepting a Coca-Cola. 

Mr. Mack. I do not know that I did. I think Mr. Ford raised 4 
question about a Coca-Cola, that that could be wrong, and I agree with | 
him in the circumstance. 

Mr. Baxer. I am sorry. I thought I understood you to say per 
haps we should limit it to a Coca-Cola. 
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Mr. Mack. To refresh your memory, I said that I thought we should 
draw a line after the cigarette and Coca-Cola, that it should not be a 
rigid line, but that that might be the appropriate area. My colleague, 
[think, hit the nail on the head—Mr. Moss, of California—and he said 
that the question would be whether the individual would give the gift 
if the Government official were not holding his present position. 

I think that is a good yardstick to use. 

Mr. Baker. I think when we are dealing with things as insignificant 
as Coca-Cola, it is almost impossible to determine. I have given per- 
fect strangers Coca-Cola. On the other hand, when you begin to name 
gmething of far more significance in value, I think you reach the point 
where you can determine whether someone would or not. 

Mr. Mack. On the question of the Coca-Cola and the cigarette, I 
think everyone is in agreement that there could be times, as Mr. Ford 
suggested, that it would be inappropriate, but it is not improper be- 
cause he is receiving a Coca-Cola. 

As Mr. Ford pointed out, it is improper because they made an ex 
parte contact during the proceeding at a particular time when other 
parties were denied to have the opportunity to make the rebuttal 
statement. 

I would hate to think that all of the applicants for television and 
radio channels had to take care of the Commissioners with a very small 

ift, even a box of candy that cost just a few dollars. In other words, 
it is the idea of it. I think it has been carried too far at the present 
time, and I think also that the commissioners and the employees of the 
commissions have carried it too far in such things not only as in dis- 
cussing the matter with interested parties, but in accepting airplane 
rides in company-owned airplanes and things of that nature. 

I realize you were not in an official position, but I would want you 
to ride in my airplane, too, if you were going to ride in someone else’s, 
and have dinner with me. I am not sure I can buy you as nice a din- 
ner, but I think that all parties should be entitled to the same treat- 
ment. 

Mr. Baker. Congressman Mack, this is where I believe that, as ex- 
pressed by the American Bar Association Canons of Judicial Ethics, 
you must take into account the facts of the case. 

In other words, I cannot make a decision on anybody taking an air- 
plane ride, accepting a dinner or anything else without taking into 
account the previous relationships between parties. I have accepted 
an airplane ride, for example, from a Senator in the U.S. Senate. 

I think that it would be difficult for anyone to say this is improper 
when it is considered I have known this man since before he was a 
Senator, and have had social relationships with him. And the fact 
that although he has entertained me in his home, I have also enter- 
tained him in mine. 

In other words, the canons of judicial ethics try to reach what you 
are talking about, about whether this would have occurred if the man 
were not a particular official, a judge or something, and to judge that 
you have to know all the facts of the previous relationship. 

_Is this a normal, social relationship, independent of official posi- 
tion, or is it something which occurs solely because of the position ? 

Mr. Mack. Mr. Doerfer indicated that his was a social relationship 
when he accepted an airplane ride to Miami, as transportation down 
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to Miami, and 6 days aboard a yacht. He maintained that that y 
a social relationship. . 

I think there would be grave questions raised if all the Commission. 
ers would accept what I term unusual hospitality. You have state 
there is a difference. 

Would you have an opinion, or would you care to volunteer gy 
opinion, as to what the situation would have been if one of the Com. 
missioners had accepted the invitation of Mr. Desvernine to ride tp 
Pittsburgh ? 

Mr. Baker. Again, this is asking me to make a judgment on some. 
one else. I would prefer to do it this way: I think if a judge had, 
social acquaintance with someone, a very close social acquaintance, and 
a case came up involving that person, he would face up to the question 
of whether or not, because of the fact that he was a friend of ap 
individual, he was in a position that he had to disqualify himself 

I say that, initially, on my personal opinion, at least, the bigges 
danger of an individual in an industry becoming a close friend of 
someone is simply that in many instances in order to be fair he cannot 
participate. This is what a judge would do, 

If we are talking about the question of a judicial matter in front 
of an agency, I think we have a right to expect members to be guided 
by the standards which we would expect judges to follow. This js 
the best I could do. I do not know all the circumstances, but this is 
what I would consider in relation to this kind of a problem, 

I have to say this is not something which has been cleared with any 
bar association, but it is a personal opinion. 

Mr. Mack. We will return to your case. In your case the invitation 
was extended by your friend whom I referred to as the quarterback 
on this application ; is that right ? 

Mr. Baker. This invitation was extended by an individual that I 
had a social friendship with for a substantial period of time, ante- 
dating even the time that I went on the staff of the Commission. 

Mr. Mack. And you accepted a ride on a plane that was owned by 
a party who had a matter proceeding before the court. 

Mr. Baxer. No; it was not owned by anyone having a matter pro 
ceeding before a court that I know of. 

Mr. Mack. Iam using a hypothetical case. 

Mr. Baxer. If we are going to confine it to my actions, of course, 
I am not going to avoid stating my views on them. But the facts 
of this case are that it was owned by someone who had no application 
in front of an agency. 

Mr. Mack. I thought it was owned by the National Steel Corp.! 

Mr. Baxer. That is correct. The National Steel Corp., to the best 
of my knowledge, never had an application before the FCC. 

Mr. Mack. It is my understanding that Mr. Reed was one of the 
principals in the Television City. 

Mr. Baxer. My understanding is that Mr. Reed is an employee 
of the National Steel Corp., just as Mr, Desvernine is. 

Mr. Mack. He was not an applicant ? 

Mr. Baxer. Mr. Reed ? 

Mr. Mack. Yes. 

Mr. Baker. Mr. Reed, to my understanding, had stock and a por- 
tion of an interest in an applicant; yes. 
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Mr. Mack. Was that Television City, Inc. ? 

Mr. Baker. Yes. 

Mr. Mack. That was my understanding. 

Mr. Baxer. What I said was that the plane was not owned by some- 
one who had an application. 

Mr. Mack. Mr. Desvernine was the attorney for National Steel 
Gorp.; was he not? — 

ir Baker. That is correct. 

Mr. Mack. Isn’t the relationship there pretty close? 

Mr, Baker. The relationship 1s as it is stated; that is, that you 
have two people who represent in different capacities a corporation. 
The corporation had no interest in anything before the Commission. 

Mr. Mack. Mr. Reed certainly did. He had use of the National 
Steel Corp. plane at the time. 

Mr. Baxer. Were you asking a question ? 

Mr. Mack. It was not in the form of a question, but is that not 
correct ? 

Mr. Baxer. That is correct; that he was permitted to ride in the 
National Steel plane at the time, I have no idea of the arrangements. 

Mr. Mack. Mr. Desvernine, as you said, was a social acquaintance, 
was he, of yours? 

Mr. Baxer. Yes. 

Mr. Mack. And you met him at the time when he was doing busi- 
ness before the Civil Aeronautics Board ? 

Mr. Baxer. I do not think we ever discussed this matter. Actually, 
what he was doing was a rather peripheral matter which at that mo- 
ment did come before the Civil Aeronautics Board, and that is the 
only ocassion that I know of that he had anything there. 

Mr. Mack. Did he not try to have you appointed as a Commissioner 
of the FCC or the CAB? 

Mr. Baxer. I would say that Mr. Desvernine, as did a number of 
other friends of mine when my name was suggested for various 
vacancies in the Federal Government, did do what he could to insure 
that people knew of my qualifications. 

Mr. Mack. Was he the messenger boy that carried the information 
to you that Len Hall had arranged for your appointment as General 
Counsel of the FCC ? 

Mr. Baxer. I thought I explained that, but I do not believe that 
can be properly characterized as to how I became with the FCC. 

Mr. Mack. I was trying to state the case as it was related in the 
hearing. I may have stated it incorrectly. Certainly I am interested 
in clarifying it. 

Mr. Baker. I think I once said that before, but if we are dealing 
with my history, I will do it again. 

Mr. Mack. I think it is very pertinent, as a matter of fact. 

Mr. Baker. All right. 

Mr. Mack. Witnesses before our committee expressed disapproval 
of these ex parte contracts, but if you review the hearings, our in- 
vestigation and the testimony, it indicates that there is great question 
as to whether there is considerable emphasis being placed on ex parte 
contacts rather than the record. 

I do not know that I was being terribly facetious when I suggested 
that some consideration ought to be given to throwing the record out 
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the window and dealing with these things as many of them are degi 
with, on an ex parte basis. 

Mr. Baxer. I happen to believe that a substantial number of ¢. 
cisions are reached on the basis of a record. I think that they al] 
should be. 

Mr. Mack. I agree that there presently are undoubtedly a majority 
of the cases, but there are some cases, important cases, worth millions 
of dollars, which raise great question in my mind. 

In the two cases that I mentioned, it seems that there is a patter 
established and a procedure. There is one procedure set down jy 
the law, in the rules of the Commission, and there seems to be anothe 
procedure that everyone knows about but which does not seem to get 
all the way to the top of the table. 

I am certainly not trying to review your history at all. The record 
speaks for itself. You had an opportunity to testify before the com. 
mittee before, as Mr. Desvernine has, and I think the committee wants 
to be completely fair. I also think we ought to consider the record 
and recognize the situation as it is. 

Mr. Baker. What I am trying to point out basically is that, ag q 
judge does not hold himself aloof from society, neither should jp. 
dividuals. But this does not mean that when, if because of friend. 
ship or other matters, they have a relationship which either does jp. 
fluence their decision or might appear to, that they do not have an 
obligation under what we would normally as lawyers call conflict-of. 
interest problems, to avoid making some decisions. 

I am quite frank with you, Congressman Mack, that there was q 
time when I was assigned a hearing case when I was with the Ciyi] 
Aeronautics Board that I asked to be relieved of it, simply because 
one of the parties in the case was a personal friend. This does not 
mean that there is anything wrong with my being a friend of some. 
body, but it merely means that when someone takes on a judicial-type 
function, and it happens to relate to someone that you are under 
obligations of friendship to or otherwise, you have obligations, asa 
judge would, to prevent yourself from being in a situation. 

Mr. Mack. It might be that Commissioners ought to disqualify 
themselves after they have had ex parte contact which might havea 
tendency to prejudice them; that is, what we refer to as an ex parte 
contact meaning improper. Perhaps after that happens, even though 
the Commissioner does not want it and did not encourage it, maybe 
he should disqualify himself. 

If we base it on that, we would find that in some cases the majority 
of the Commissioners would have to disqualify themselves and then 
we would not have anyone to hear the case. 

Mr. Baxer. If your friendship and social obligations were confined 
solely to an industry, a Commissioner might ultimately find himself 
in that situation. 

Mr. Mack. Now, I do not want to take all the time of the con- 
mittee with my questioning. I still want to maintain a good rela- 
tionship with my colleagues. But I did want to state quite frankly 
that the thing which raised questions in my mind concerning your 
social relationship with Desvernine are the letters included in our 
record. 
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We have one letter which I have before me of June 24, 1954, which 
sa long time ago, but it says: 

Warren views the matter seriously. I hope I am not acting too mysteriously. 
Jou understand. 

To me, that is mysterious, and I do not understand. But it raises 

save questions as to what he is expecting of you. 
"| believe that first one was 1956. It was blurred and I cannot tell 
aactly. But another one states, “Mr. Reed file his new facts as soon 
as possible.” The letter says of you, “He is watching it as he wants 
iomove in as soon as the matter is before the Commission.” 

This was covered in a proceeding before, and it raises a grave ques- 
tion. 

Another letter states, “If you have time,” concerning you or to you, 
“If you have time to check on the situation,” and it tells of other 
letters and your trip to Pittsburgh, et cetera. 

It is difficult under the circumstances to reconcile these letters with 
the statement that you are social friends. We have had similar cases 
come in where Commissioners have maintained, and other employees, 
that it is just a purely social relationship, with no business of any 
kind. 

I think without reflecting on you, I think those are the things that 
cause the public to become concerned, that cause many applicants not 
to file because of the tremendous expense and the undesirability of 
becoming involved in ex parte contacts. 

What Mrs. Hennock stated concerning the rulemaking procedure 
was that it is an ugly mess, and we should take constructive action 
toclear it up. 

Mr. Baker. Congressman, as I said previously, I have no explana- 
tion for letters which someone else has written. I have explained the 
particular things which were involved in some of these matters to 
the best of my knowledge. 

As I pointed out, when as a matter of courtesy I told someone what 
was going on in a legislative hearing before the Senate, I find in a 
letter that I view something as serious. I have no explanation be- 
cause I cannot visualize what would happen. But I cannot think 
of anything more proper than my telling anyone that the work we 
were having before legislative committee in the Senate with respect 
to how to solve the UHF—-VHF problem was serious, it was so serious 
it has not been solved yet. These, I consider, were courtesies I would 
do for a stranger, a friend, a Congressman, or anyone else. Those 
are the things I have done. 

I would certainly defy anyone to show that I have ever done any- 
thing else. I also think these are perfectly proper. Members of this 
committee have called me and said, “Will you check and make sure 
that when a notice of something comes out I get a copy of it?” In 
that sense, I was keeping close contact. With what? I was keeping 
close contact with the public information so that the minute there 
was ready for release something, I could make sure that the Congress- 
man got it. 

I know that there are Congressmen sitting on this committee who 
have asked such things, and I know that there is not one of them 
who would consider it improper. I do not, and I would be happy 





250 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


to do it today when I went over to pick up my own public noti 
merely out of courtesy to them. > 
Mr. Mack. If other contestants or applicants wanted similar ; 
formation, they would have to locate you and inquire, make th 
same inquiry ¢ . 





Mr. Baker. Congressman, I have had people call me up long dis. 
tance from the Midwest and say, “I just picked your name becanse | 


you are general counsel” of something. “I am interested jn thi | 
Can you tell me about it? If so, send me something” And J te 
done it. It is true they have asked many other people these thin 5 
but I think this is a courtesy which anybody has a right to ex BS | 
out of the Federal Government. ] Peet | 

Mr. Mack. I thank you for your testimony. 

Mr. Youncer. Mr. Baker, I want to thank you very much for the | 
contribution you have made in regard to this legislative field, ] am 
only sorry that a question has been injected which should be mor 
properly handled by the Oversight Committee. 

Tam not concerned with your background, but I am concerned with 
the contribution you have made to the legislative field, and I wantt) 
thank you. 

T have only one question which has somewhat bothered me, not being | 
a lawyer. These bills are amendments to the Federal Power Com. | 
mission Act, the Federal Trade, the Civil Aeronautics Board and » | 
forth, and yet practically all of the activities of these various cop. | 
missions are under the Administrative Procedure Act. 

It seems to me that an amendment to the Administrative Procedup 
Act would get at the problem as directly or possibly more directly 
than through these various other acts. What is your reaction to that! 

Mr. Baxer. Frankly, I think this is a matter which is purely one | 
of the choice of Congress, because I think it could be handled by 
amending the Administrative Procedure Act or it could be handled 
by amending the basic statute. 

To be said in favor of amending the legislation affecting each in- 
dustry is that there are some perculiarities in the industry whic 
might better be handled. I will give an illustration. 

Under the Federal Communications Act, a hearing is only required ; 
with respect to a license application if you are considering denying 
it. Itcan be granted without a hearing. 

In certain other agencies a license may not be granted or denied 
without a hearing. If you are trying to set limitations on such thing 
as when a communication must be a matter of record, there is a slight 
difference, because if you merely said when something is adjudication 
under the Administrative Procedure Act, you cover a different scope 
than if you amend the Communications Act to cover others, | 

This is the only thing and it is a matter of choice. My feelings 
that in this field where the problem is the same, in the long runt 
probably would be more desirable to have the same standards appli- 
cable to all the agencies that are subject to the Administrative Pro- 
cedure Act. 

I am not certain as to whether this would cause drafting problems, 
because I have not tried to draft one which would cover every 
situation. : 

Mr. Younaer. This Administrative Procedure Act all the time 
comes into the discussion, every witness having brought that 1n, ye 
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neither of these bills make any reference or any amendment, as I un- 
derstand it, to the Administrative Procedure Act. 7 Ho 

Mr. Baxer. They refer to it, Congressman Younger. They utilize 
me of the interpretations under it. 

Mr. Youncer. Well, yes. That is all I had. 

The CHAIRMAN. In view of the statement made by our esteemed col- 
jeague from California, I would like the record to show that on page 
11 of the bill, section 108, it does refer to any changes of the Adminis- 
rative Procedure Act. 

Mr. Youncer. Does it amend the act? 

The CuarrMAN. It provides that any provision in this proposed bill 
that would in any way conflict with the Administrative Procedure Act 
would supersede the provisions of that act. 

Mr. Avery ? 

Mr. Avery. Thank you, Mr. Chairman. 

The gentleman from Illinois made some reference to a statement 
made by Mr. Kuykendall about a 12-pound ham, I believe it was. 

I wanted the record to plainly show that that was not Mr. Kuyken- 
dall’s criterion at all; it was not his definition. He was merely calling 
to the attention of the committee that that was a criterion that had 
been more or less unofficially established around Washington in the 
previous administration. He merely made reference to it. It was not 
his own definition. 

He went on to say that he thought it was a little difficult to try and 
establish any mathematical definition of what was a substantive gift 
and which was one that should not be considered inappropriate. 

Mr. Mack. Will the gentleman yield ? 

Mr. Avery. I will be glad to yield to him. 

Mr. Mack. If I recall the testimony correctly, Mr. Kuykendall did 
indicate that that was a good criterion; a good rule to go by. 

Mr. Avery. I did not draw that conclusion from what he said, but, 
of course, we can check the record. 

Mr. Mack. The record is available, and I wonder if the gentleman 
will look at the record and see what the facts are. | 

Mr. Avery. I would be very happy to. 

Now, back to the matter before the hearing this morning. Mr. 
Baker, how long were you a hearing examiner at CAB? 

Mr. Baker. For 5 years. 

Mr. Avery. How long ago was that? 

Mr. Baker. 1947 through 1951. I beg your pardon. It was slightly 
before 1947. It was September of 1946 through September of 1951, 
something like that; 5 years. Actually my last date as a hearing ex- 
aminer was September 1951. 

Mr. Avery. Did I hear you state in your testimony the Administra- 
tive Procedure Act was passed in 1946? 

Mr. Baxer. 1946. 

Mr. Avery. Was that the first attempt of Congress to try and de- 
scribe what would be considered an acceptable judicial procedure for 
administrative agencies? 

Mr. Baxer. My recollection is that Congress was involved in that 
for 4 or 5 years before they eventually passed the Administrative 
Procedure Act. 
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Mr. Avery. Has Congress in your recollection ever concerne 
about these improprieties, so to speak, except when the Cong 
of one political faith and the administration was of another? 


d itself 
TSS Wag 


Mr. Baker. I am afraid I cannot swear that. In the 15 years that | 


I have been in Washington, this is a matter which has come UP a num 
ber of times, and I have not : 

Mr. Avery. Of course, I have not been in Washington very long, but 
that question went through my mind as I was listening to this search. 
ing of the history this morning. It seems to me, based on my know). 
edge as a person in private life and not in public life, I could only yp. 
member this subject being thrust into the headlines when you had 
division between, or political control between, the Congress and thg 
administration. When they are both of the same political faith ye 
accept most of these things as being perfectly proper and as no jp. 
proprieties. 

Then when we have a division, and I think it works both ways, be. 
cause I think my party was in control in 1946, which may have had 
something to do with the passing of the Administrative Proceduy 
Act, but it is rather a strange set of circumstances, it seems to me, why 
we could go on for quite a number of years and these same procedures 
apparently carried on one after another and without question. When 
we get a division between the Congress and the administration, sud. 
denly there is great concern about it, and particularly in an election 
year. 

I want to compliment you on your statement, as I think it is a very 
scholarly one, and one, for me, a nonlawyer, that I would want to 
spend some time studying. 

I believe I agree with our chairman that it has probably been about 
the most specific observation and recommendation that has come be- 
fore us in our consideration of H.R. 4800 and H.R. 6774. 

The area that wanted to restrict my question to was the application 
of H.R. 4800 over rulemaking procedure. If I understood you cor. 
rectly, your observation was that as H.R. 4800 was written, it prac- 
tically included all rulemaking procedure. 

Mr. Baker. When we are talking about ex parte contacts, it does 
bring within those provisions practically all rulemaking other than 
those which you do not have to give notice of. 

Mr. Avery. Let us confine our reference at this time to those 
proceedings. 

What type of a proceeding would that be, the ones where no notice 
is necessary? Are those strictly housekeeping rules, so to speak! 

Mr. Baker. Housekeeping rules and a few which relate only to 
national defense. The exception as set forth in section 4 of the Ad- 
ministrative Procedure Act is as follows: 





Except to the extent that there is involved any military, naval, or foreign 
affairs function of the United States, or any matter relating to agency manage 
ment or personnel, or to public property, loans, grants, benefits or contracts, 


you must have notice of the rulemaking and opportunity to comment. 
" The definition of proceedings under section 101 of H.R. 4800 covers 
all rulemakings where there must be notice and comment. So this 
would exclude only those few, military, foreign affairs functions, 
and basically internal, housekeeping, and a few things such as grant 
and loans. 
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Mr. AVERY. ape was yeur recommendation that H.R. 6774 was 
strictive in the proceedings ? 
mirr, BAKER. Yes. li covers three things: (1) adjudications, (2) 
rulemakings which must be decided on the record, and (3) rule- 
making which the Commission ordered to be decided on the record, 
even though by law they were not required to. ; 

It is in this area which it clearly would have to, under court in- 
terpretations, include such matters as the Sangamon case, which the 
court has indicated must be decided without ex parte contacts. 

The Cuamrman. It would cover that case ? 

Mr. Baxer. I would say this: I would be perfectly happy as a 
lawyer if the Commission set up a proceeding and did not put it under 
this proceeding to go to the courts and get it put there, because as 
[interpret the decision of the court, it has said this must be done as 
a matter of fairness, and therefore the agency would have to put it 
under that kind of a rulemaking, irrespective of statute. 

The CuairMan. But the gentleman knows that since we are dealing 
with this subject and if this bill were to pass and it did not include 
it, the court could very well make a different ruling should a similar 
point be presented to it on the basis that the Congress had consid- 
ered it and had said what should be of record and what rulemaking 
procedures should be of record in the Commissions and what should 
not. 

I would like to suggest to the gentleman that he consider that very 
carefully and see whether, in his judgment, a question such as that in 
the Sangamon case would be included in H.R. 6774. 

Mr. Baxer. If you will note in my testimony we said that in the 
absence of Congress setting specific standards for the exercise of the 
Commission discretion, it would be our view that they would have to 
apply at least those that have been set up by the courts. 

I think you are correct that you could destroy that in your legisla- 
tive history. On the other hand, I am quite certain that if you re- 
ported H.R. 6774 out and said, “We have authorized the Commission 
discretion and we feel that the kind of cases which would come within 
this are the kind where there are close, private, economic interests, 
such as,” and give some history, this being the kind of thing which we 
did in 8309(b) when it was first passed, I am certain it would be there. 

The Cuarrman. I do not know about other members, but from my 
own personal view I am going to make every attempt that I can to see 
that whatever legislation, if any, is reported out here will cover cases 
of that kind. I do not think we should take any chances in the future. 

Mr. Baker. The bar is not in disagreement with you there. The 
bar association takes the position that these are the kind of rulemak- 
ings which should be covered. The question merely is what kind of 
legislative history or standards you set out in the law to accomplish it, 
without bringing in every rulemaking, which is so broad it would be 
a handicap. 

The CHairman. But the gentlemen, I will say in all deference, must 
fully realize that you are not going to have a legislative committee, an 
investigative committee, or some other group that is going to be sitting 
and pinpointing what happens in such cases in every instance. 
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There may very well be some proceedings where you would not 
a record required, which the court would take judicial knowled 


: . _ £e of 
when it made its decision. 


Mr. Baker. Congressman, I think the question should be raised jy 


the courts long before that. 

The CHarrMan. But it was not. 

Mr. Baker. I am saying that if you had adopted a statute whic, 
provided that in certain kinds of rulemaking a decision must be mag 
on the record, then at the outset when rulemaking of this nature wer 
started, the failure for the Commission to include such a ruling in the 
notice could be immediately taken to the courts and directed. 

In other words, I do not think you have to wait until after the hors 
is out of the barn to put a lock on the door. I think it can be done in 
either one of these pieces of legislation, if vou are careful of the 
language and of the legislative history which you put in there, 

_ The Cnatrmay, I thank the gentleman. I apologize for interrupt- 
ing. 

Mr. Avery. That is quite all right, Mr. Chairman. I think the 
chairman has amplified better than I could the same point I was try- 
ing to establish. , 

Do you have a copy of H.R. 4800? 

Mr. Baker. Yes, sir; I do. 

Mr. Avery. Would you turn to page 3, concerning definitions? 

Mr. Baker. Yes, sir. 

Mr. Avery. It defines “proceedings” as a matter involving adjudi- 
cation and a proceeding involving rulemaking, if, and then (1), and 
and then on the top of page 4 it has (11). Just before the second par- 
enthesis is “and.” 

Asa lawyer, do you interpret that “and” as meaning specifically that 
both of those requirements must be met under rulemaking to become 
classified as a proceeding, or could that mean either one of the two 
requirements? Could that be construed as “or?” 

Mr. Baxer. I believe that it means either of those, but I think itis 
unimportant because under the Administrative Procedure Act, in 
every instance in which there is required an opportunity to comment, 
the law requires an issuance of a notice, and in every instance in which 
there is an issuance of a notice, there is required an opportunity to 
comment, so under the Administrative Procedure Act you cover it. 

Mr. Avery. So it becomes moot 4 

Mr. Baker. Yes; it becomes a moot point. 

Mr. Avery. That had given me some concern. I frankly am not 
familiar with the Administrative Procedure Act, but if that is covered 
that way, it no longer becomes important. But that same language's 
included in about every title of the bill, and I though probably there 
should be some clarification of it. 

Those are all the questions I have, Mr. Chairman. 

I want to thank you again, Mr. Baker, for your fine assistance to 
this committee. I have a lot of reservations about writing this kind 
of legislation, and certainly as a nonlawyer I sincerely appreciate the 
help and advice you have given us. 

The Cuarrman. Mr. Hemphill? 

Mr. Hempniw. Thank you, Mr. Chairman. 
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Iam sorry I missed part of your testimony, Mr. Baker, but in the 
discussion which I have heard concerning how broad the coverage of 
HR. 4800 should be, I believe you stated in your written testimony 
that the word “matter” was too broad, but you did not suggest, as I 
read it, any alternate. Have you? oe sie 

Mr. Baxer. I think in most of the places that it is used it is some- 
thing which should be stricken because practically everything in front 
of these agencies which becomes important and possibly controversial 
between parties must, of necessity, become a proceeding. Then in my 
yiew the standards applicable to that kind of a proceeding should 
apply. a 

The use of the word “matter” is sort of a catchall, and my concern as 
a lawyer is simply that later on something will be held by the court 
to be included in that which no one understood was important. 

I will give you an illustration: An individual out in the Midwest 
called me one day and asked for an opportunity to come in with 
two of his partners to discuss something. He wanted to talk about a 
matter in the broadcasting field. What he wanted was to discuss 
which of three or four kinds of organizations which he was setting 
up with respect to three different stations would be most useful to the 
Commission in passing upon the complicated problems of control. 

This ostensibly, clearly is a “matter,” but obviously I do not think 
this is the kind of a thing which ought to be reduced to a memorandum 
and put in the public file, because it involves basically alternative plans 
of someone. 

Ultimately that person had to reduce what he wanted to do to an 
application and file it. At such time, if it affected someone else, they 
could then have their action on a proceeding. 

This is the kind of a thing which you have involved in agencies 
which I believe are not the kind which you should be concerned about 
ex parte representations in. 

Mr. Hemenin. I might say I agree with you. But the thing that 
bothers me so much is that if the coverage is too broad it becomes as 
ridiculous as a cigarette and a Coca-Cola to me, and that, to me, is 
profaning my intelligence. 

I say that any man big enough to be a Commissioner would never 
be swayed by a cigarette, a Coca-Cola, a dinner, a drink of whiskey, or 
anything of that kind. I cannot fathom that kind of conduct among 
people in high Government position, 

But to show you why I think it would be the extreme, I believe on 
the 16th of March the Federal Communications Commission issued an 
order, a rule or something, concerning radio stations and television 
that if they received anything of any commercial value—and I got a 
copy of it yesterday with the word “any” underscored in their com- 
munication to the industry and to the public—that they had to 
acknowledge that on the various stations, a record, a book or any- 
thing. 

They carried that in my opinion to the ridiculous extreme. I have 
had people communicate with me from my district who point out that 
one station which had not been set up long, when it was set up, various 
people evidently sent them records just as good will. Today they 
have to give that person a plug, which never was intended, by saying, 
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“This record was sent to us as an opening-day gift by the x 
Record Co.” 

That is how ridiculous this has gotten. I do not want H.R. 4800 » 

the other bill to invade that field. I think we have an obligation of 
more dignity in our legislative approach than that. 
_ I would be happy to have the suggestions of the gentleman since hy 
is experienced in the field as to any amendments that he may thin} 
might help to accomplish the objective which I know the gentlemay 
shares. 

I assume it would be a great protection to you and to the people 
with whom you work to get this sort of legislation. We would appr. 
ciate any suggestions you might have. 

Mr. Baxer. With respect to the overall scope, as I said I think } 
should be related to proceedings in adjudications, and as we haye 4}. 
ways had before in standards, it is contacts ex parte and attempts to 
influence the merits and various issues in a proceeding. 

Mr. Hempeuiiy. If I may interrupt you, do you think there should 
be some wording in the legislation that says “until the matter ig cop. 
tested” in some manner, the limitations should not apply ? 

Mr. Baxer. I think this stems from the nature of, if you confine jt 
to a proceeding and you set forth the procedures which must be fol. 
lowed, and the statute then reads as this does in part, on the merits or 
issues of any fact or law in the proceeding, you have covered it from 
that standpoint. 

As I said before, I thought it should be in an adjudicatory matter 
when the proceeding starts and not prior thereto, simply because of 
the long period of time which an application may be pending before 
it is ever decided whether it is controverted. If it has been noticed 
for hearing, it clearly has controverted issues in it. The controversy 
is either between the Commission and the applicant or it is between 
the applicant and someone else. 

In either case, the problems of ex parte contact, of course, come in, 

When you were dealing with the other matter—that is, the scope of 
the ethical standards relating to gifts, favors, and service—this cuts 
across far broader lines. I think it is not confined to adjudications 
but I think it must be a reasonable one. 

I agree with you that if the legislation is going to have any value, 
it is going to have to be one in which most people can accept it as 
reasonable. This, of course, becomes my real test, to put this in la 
guage that is, whether the gift, favor, service, is of such significance, 
size, or unusualness that it appears it was designed to influence the 
decision of an individual, and it is not related to normal social relation: 
ships that the party has had independent of being a Government ofi- 
cial or employee, when you get into this kind of language I think you 
are then able to apply this. This, to me, is the ethical standard which 
the canons of ethics of the bar associations already provide. 

Mr. Hempriti. It was my custom for years, when I was practicing 
law, to have the judge to lunch the first day he came to my hometown 
It was obvious to all concerned that the judge and I were friends, be 
cause we had been in school together or roomed together or something 
like that. 

Well, for anyone to say that because we were friends he would favor 
me would be ridiculous. In fact in trials he would lean over back 
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ward against me. I never found anybody who questioned that, be- 
cause fortunately the ethics in my State are so high on the bench that 
we never had any question about it. Nobody suspected somebody who 
took the judge to lunch or who went fishing; he knew that he was 
sitting a. in a goldfish bowl, and nobody would ever make a 
decision because of friendship. 

Mr: Baxer. That has been my experience. 

In fact, in my hometown, there were three courts and one of the 
judges was a close friendofmine. I always filed my cases in the other 
courts because I wanted to give my clients a real break on the close 
questions, because I knew if it was a close one his integrity would make 
him lean over backward. I wanted a little more of a chance to win. 
Itook it to the other courts. 

Mr. Hempni.. Your friends would rule against you then, by say- 
ing, “Well, you can take care of yourself.” __ 

T just do not want us to get into any field in which we ridicule rela- 
tionships which are normal and perfectly proper. As I see it, it 
makes the public suspicious of government. 

One of the experiences that I have had is that a lot of people tell 
me that the Internal Revenue makes criminals of Americans. They 
say it comes down and knocks on a fellow’s door and makes the as- 
sumption that the fellow is crooked. I have not found that to be 
true, but a lot of people feel that way. 

I do not want people to get suspicious of the regulatory agencies 
of this Government. ‘The field is very technical and it is misunder- 
stood by many citizens. When we say a man is crooked, that spills 
over and then they would say a Congressman is crooked, or some- 
thing. I would resent that. 

Since I have been here nobody has approached me. And another 
colleague of mine said that nobody had approached him, and he had 
been here for 45 years. There must be certainly a lot of honest 
people, do you not agree ? 

Mr. Baker. I certainly do. 

Mr. Hementin. Thank you. 

The CuatrMan. Mr. Nelsen. 

Mr. Netsen. I wish to thank the gentleman for his testimony. I 
have the feeling as the Congressman just expressed it, that part of 
our responsibility is to conduct ourselves in such a manner that we do 
not leave with the public the impression that people in public office 
are always to be questioned. 

In your testimony you mentioned something about rumor. I would 
like to call your attention to an incident that happened to me when 
I was Administrator of Rural Electrification. I was down in Colum- 
bia, Miss., and I was kidding the folks down there about some razor- 
back hogs that I saw by the roadside. I was home on the Fourth of 
July, and as ‘a joke my Mississippi friends sent a little bit of a razor- 
back runt, with a tail that dragged on the ground, and his head was 
80 big that his back feet would hardly stay on the ground. But that 
little razorback hog that was a joke became a valuable spotted, Poland 
China hog by rumor route. I was then disturbed by another rumor— 
that I was to be investigated. 

Sometimes I wonder why people would accept Government jobs 
because of the attacks they are subjected to. 
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I thank you for your test. I think it was very well put together 
and has made a fine contribution. 7 

The Cuatrman. Mr, Keith? 

Mr. Krirn. I have no questions, Mr. Chairman. 

The CHatrman. I have two or three questions. In view of your 
testimony on page 2, concerning the bill H.R. 6774, the language in 
lines 2 to 8 of the bill states some things which agency hearing pro. 
ceedings shall include. 

Do you think the bill is clear as to the other things that are jp. 
cluded ? 

Mr. Baxer. I am not quite sure I understand your question, (op. 
gressman, 

The Cuatrman. You say agency hearing proceedings shall include 
A, adjudications; B, hearings of record and so forth, and C, and so on, 

Mr. Baker. Yes. 

The CuarrmMan. Those are the proceedings that are stated to which 
the provisions shall apply. 

Mr. Baker. That is correct. 

The CuatrMan. Are there other proceedings that are included which 
are not specifically stated ? 

Mr. Baker. We are talking about the definition under section 102! 

The Cuarrman. Yes. 

Mr. Baxer. This includes, for practical purposes, all rulemaking 
and all adjudications under the provisions which relate to ex parte 
communications. 

By the nature of the term “ex parte,” I do not believe that it could 
apply to anything other than these. In other words, matters which 
occur which are not involved in any proceeding I think do not requir 
a public record to demonstrate the fairness. 

The CuatrMan. On the same page, in subsection (0), beginning at 
line 17, you will notice certain things are prohibited in connection 
with hearing proceedings and as of what time the subsection will begin 
to be effective. 

Mr. Baker. Are you reading from H.R. 4800? 

The CuatrmMan. No; I am reading from H.R. 6774. 

Mr. Baker. I beg your pardon. No wonder I did not follow the 
subsection. 

Page 2, subsection (0) 

The Cuarrman. The first question was page 2. You state what 
proceedings shall be included and then you state some three specific 
categories. 

Mr. Baker. That is correct. 

The Cuarrman. The question there: Do you think it is clear as to 
other agency hearing proceedings that may be affected / 

Mr. Baxer. I don't know of any other things which the agency pro- 
ceedings would include that should be subject to the question of ex 
parte contact. 

The Cuarrman. The next question: In subsection (0) on the same 
page it prohibits certain things in connection with hearing proceed- 
ings. 

As of what time will the subsection begin to be effective ? 

In this respect it differs from subsection (p) (1). 
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Mr. Baker. The proceeding begins, as I understand H.R. 6774, in 
adjudications when there is a notice of hearing, in rulemaking when 
is a notice sent out with respect to a proposed rule. 


there 1 ; a . 
The CHamrMAN. So you do notice the difference there in the two 


sections ! : ;, ’ 

Mr. Baker. Because in one instance there are some things which 
may or may not come under the kind of proceeding subject to the 
stricter proceedings. That 1s, the agency has to state whether a cer- 
tain kind of a proceeding is a rulemaking subject to this proceeding. 
It isslightly different. ae : , 

All adjudicatory matters are under it without any discretion, once 
the notice isout. 

The CHarrMAN. I know it states that it shall be unlawful for any 
agency member, hearing officer, and so forth and so on. But in (p) (1) 
it says after a proceeding subject to paragraph 1 of subsection (n) 
has been noticed for hearing, and so forth. 

Mr. Baker. That is correct. 

The difference, basically, would be that you have to tie your com- 
munication with respect to a proceeding to the issues and factual 
matters involved. I think they both come out approximately the 
same. 

The Cuamrman. On H.R. 4800, on page 2, do you have any ques- 
tion a8 to the declaration of policy in 110(a) ? 

Mr. Baker. No, sir; I think it is a good declaration of policy. 

The Cuarrman. In other words, you would support this particular 
section 4 

Mr. Baker. I certainly would. 

I cannot comment for the bar association on a few of the matters 
which are really contained in part 2, that is, whether there should 
be the assumption of a personal responsibility for writing opinions. 
But we are talking about, as I see it, the three things that are listed. 

The Cuarrman. Yes. But that would have to be subject to what- 
ever modification finally might be approved in the rest of the bill. 
But what I am talking about is the advisability of such a declaration 
of policy, or whatever else might be contained in the bill. 

Mr. Baker. Under section 110(a), including the initial policy and 
including the first three, which, as I consider them, are really policies, 
the next ones are somewhat more in the nature of specific changes in 
procedural, internal managements of the Commission; through the 
first three of these subparagraphs the bar association is in agreement 
with the basic policy and purpose of the committee. 

The Cuarrman. In section 102 it defines the term “proceedings.” 
In H.R. 6774 you would rely on the present definition in the Admin- 
istrative Procedure Act. 

Mr. Baker. H.R. 6774, as does H.R. 4800, relies on definitions al- 
ready set up. 

The Cuairman. Whether it is in the basic act or in the APA? 

Mr. Baker. Yes. 

_ H.R. 6774, however, does not include all rulemaking proceedings 
in the restrictions. It only includes certain categories of them. That 
isthe only difference. 
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The Cuatrrman. Would you agree with the Chairman of the Federa) 
Communications Commission in his statement that the definition t 
“proceedings” is not clear enough in H.R. 4800 ? a 

Mr, Baxer. I am not certain what the Chairman of the Feder) 
Communications Commission testified. I think to me it is reasongbj 
clear because its scope is so broad, which is broader than we think 
is desirable. 

The Cxairman, I believe he objected to it on the same basis ang 
suggested that it be redefined if this approach were to be made, jf | 
remember correctly. 

I have just one other thing. I have a lot of questions in my ming 
and I could go on, but time does not permit them. 


You as well as other witnesses have raised the question of unusy] | 
hospitality. Some members of this committee have raised the ques. | 


tion of unusual hospitality. If we are not going to be realistic anq 
practical about this matter, as has been indicated by Mr. Hemphijj 
and probably others, then we will not have accomplished a great dea] 

As I said before, we have to try to approach this thing realizing that 
discretion is the better part of judgment. In attempting to define 


unusual hospitality, what would be your reaction of this kind of g | 


suggested definition: that it would be a pattern of hospitality which 
places the person who accepts such hospitality, or which appears to 
place a person who accepts such hospitality, under any obligation to 
the person extending such hospitality ? 


Mr. Baker. I think, Mr. Chairman, you have come to the real erux | 


of what you are concerned with. 


What you are concerned with is the actual or the appearance of 


someone being under obligation when they must make a decision. 

I think now you are approaching the kind of language which be. 
comes useful. I think it has to have the kind of terms you have put 
there, plus, perhaps, the one relating to whether it is or is not out of 
context in the basic social relationship which the party has had inde- 
pendent of his official position. But I think you are now approaching 
the kind of language which will make this not an absurdity, but 
useful. 


The Cuatrman. I hope during the course of these hearings we can | 


clarify many of these questions. 

Mr. Baxer. As you will recall, Congressman, we said that we 
thought language similar to these limiting things should relate to 
others besides hospitality, relating to favors, service, and so forth, 
which should also be brought within some kind of rule or reason. 

The Cuatrman. Again let me thank you for your appearance here 
and your testimony this morning. 

Mr. Baker. Thank you. 

The Cuarrman. Our next witness is Prof. Louis L. Jaffe, of the 
Harvard Law School, Cambridge, Mass. 

You will recall that Professor Jaffe was one of those who par- 
ticipated in what I thought was a very valuable panel discussion on 
this entire problem. 


Again I would suggest to my colleagues, if you have not done 90 | 


you can get valuable information from reading the record of the panel 
discussion which we had last June. 
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STATEMENT OF LOUIS JAFFE, OF HARVARD LAW SCHOOL, 
CAMBRIDGE, MASS. 


The CHAIRMAN. Professor, we are glad to welcome you back to the 
committee. j 

Mr. Jarre. Thank you very much, Mr. Chairman. 

It is late and I will not read a statement. 

| take it, first, that everyone seems to be agreed that a bill of this 
grt should be enacted, and I thoroughly agree with that. I think it 
is necessary for Congress to give authoritative guidance both to the 
public and to the agencies, _ At 

As far as I can see, there is almost no difference of opinion about 
that. cass oh f ; 

Secondly, my attitude about the legislation is that its absolutely pro- 
hibitory provisions, those which absolutely prohibit ex parte com- 
munications, should be relatively narrow rather than broad. This 
gems to be the point about which the committee has been most con- 
cerned, and the previous witness was most concerned. 

I think you have to take account of the fact that these agencies do 
more than one thing. They do adjudications and they do rulemaking. 
And I think that one should also take account of the fact that the 
agencies recently have been under a great deal of criticism for the in- 
eficiency and the slowness and cumbersomeness with which they have 
been making policy. 

The famous Hector memorandum suggests, indeed, that the applica- 
tion of these elaborate procedures to rulemaking is a mistake from 
the beginning. I should not like to see this legislation compound that 
mistake and load up the rulemaking processes with still further ex- 
tensions of the adjudicatory idea. I think this would only mean that 
the already somewhat inefficient policymaking procedures of the 
agencies would be encouraged and abetted. 

For that reason, I generally agree—and I am not sure that the 
chairman does from his questions—I generally agree with the defini- 
tional approach of H.R. 6774, that is, the American Bar Association 
bill, as I understand it, rather than with H.R. 4800. 

As has been pointed out, H.R. 4800 makes the ex parte prohibition 
applicable to practically all of the rulemaking that is subject to the 

emaking procedures of section 4 of the Administrative Procedure 
Act. 

I think that in that respect it goes very, very far, much too far. I 
would prefer, generally speaking, the approach of the American Bar 
Association, which is to put it within the discretion of the Commis- 
sion to decide which adjudicatory proceedings should come under the 
prohibitions, the prohibitions against ex parte communications. 

I don’t think I quite approve of the phasing of H.R. 6774 in this 
respect. It seems to me that what the bar association bill does is to 
say that all cases that are to be tried on a record shall be subject to 
the ex parte communication, and then such of those rulemaking pro- 
ceedings as they indicate shall be on a record shall then be subject to 
the ex parte prohibition. 

I would not go at it quite that way. 

I think that the rulemaking could proceed under section 4, and not 
be subject to a record, that is, such rulemaking as the FCC would 
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choose, but would, on the other hand, prohibit ex parte communigy. 
tions. That is, the Commission would continue to take its UAVIeg 
where it could, to use the generally more relaxed procedure of ge 
4, but at the same time indicate that it is a situation in which e 
communications were inappropriate. 

As I understand the Sangamon case, the ruling is not that they have 
to do everything on the record, necessarily, as a matter of fairnes 
They could use the section 4 procedure unless the rule of the F¢¢ 
compels it otherwise. But they are forbidden to accept ex parte com. 
munications in that situation. 

The Cuairman. Professor, if I might interrupt, is it not true that 
except for the fact that H.R. 4800 is broader in its coverage of rule. 
making, that otherwise the prohibitions in sections 104, 105, and Jo¢ 
are in general terms practically the same thing as those in subpam. 
graphs (0), (p), and (q) ? 

Mr. Jarre. Do you mean the definition of what communications arp 
prohibited ¢ 

The CHAIRMAN. Yes. 

Mr. Jarre. Perhaps I did not make myself clear. 

In the American Bar Association bill, it provides that where a mat- 
ter is to be.heard on the record, required by law, or where the Con. 
munications Commission decides that it is to be based exclusively on 
the record, then there shall be no ex parte communication. 

That seems to mean that they have to tie up the notion. You don't 
have ex parte communication in cases where you limit yourself to the 
record. : 

I suggest that there is an intermediate position. That is, you may 
have rulemaking, which is only subject to section 4. It is not tobe 
exclusively on a record. In a sense, the Commission has freedom in 
soliciting views, it has freedom in consulting its staff in a certain way. 
It is not restricted in the formal sense to a record the way an adjudica- 
tion is. But it might decide that in that situation there should no be 
ex parte communication. 

In other words, I simply say that there should be no ex parte con- 
munication in all cases where the matter is to be heard on a record and 
in such other cases as the Commission decides it is appropriate. 

You might put in some governing criteria. 

Mr. Avery. If I may interrupt, why do you object to making this 
intermediate ground on the record ¢ 

Mr. Jarre. Why do I object to all cases being on the record? 

Mr. Avery. Do you think it is cumbersome or serves no purpose! 

Mr. Jarre. Do you mean making them all on the record ¢ 

Mr. Avery. You said there was an intermediate zone, where you 
thought that in the Commission it might not have to be a matter of 
record, that they could determine it without it being a matter of 
record. 

Mr. Jarre. Generally speaking, Mr. Congressman, as I understand 
it, under section 4 of the Administrative Procedure Act, rulemaking 
is not subject to a record requirement. That is, you are not limited to 
the record. A notice is given and people are entitled to submit views 
and answer the views of other people. 

It seems to me that the basic procedure should be kept for all rule- 
making, that is, except when Congress makes a very special decision 
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tohave it on the record. For such cases, that is, beginning with the 

roposition that, it is not going to be restricted to the record, for such 
eases the Commission should, from time to time, in the exercise of its 
discretion, make a judgment that though the whole proceeding is not 
to be on the record or limited to the record, there should not be any 
ex parte communications of this type. It is really probably a draft- 
ing question. cr, i 

Mr. Mack. Mr. Chairman, the gentleman mentioned the Sangamon 
case. ‘ : ‘ - ‘ 

As you have explained it, I do not think that the legislation would 
ever the Sangamon case under the provisions you support, and it cer- 
tainly would not have affected the ex parte contacts which were made 
when Mr. Tannenbaum was getting the wheels greased so that they 
would be able to turn immediately at the proper time. ' 

In this particular case, and it was rather unusual, he was in, sup- 
posedly, for the purpose of supporting deintermixture. T herefore, I 
do not think the recommendation you are making would prohibit a 
recurrence of the Sangamon case. 

Mr. Jarre. You are quite right, and I don’t think it should. 

It seems to me that it should be within the discretion of the Com- 
mission to decide whether the rulemaking is of the character to war- 
rant the exclusion of ex parte communications. 

Mr. Mack. If I could interrupt you further, do you think that the 
other parties, the applicants for channel 2, including the community, 
itself, should have the same opportunity to pave the way and get the 
wheels oiled ¢ 

Mr. Jarre. Congressman, it all turns around what we mean by 
“should.” 

I think that were the Commission to be given discretion to decide 
which rulemaking cases would be covered and which should not; 
Sangamon is a case in which the Commission should use its discretion 
to exclude such ex parte statements. But I don’t think that Congress 
should say that in all rulemaking cases the ex parte communication 
should be forbidden. 

Mr. Mack. In these unusual cases, such as channel 2, do you think 
that the person who makes the ex parte contact should continue to 
have that same advantage in the future ? 

Mr, Jarre. I don’t look on it as an advantage of parties. These 
rulemakings are done in the general public interest. They are very 
elaborate policymaking things, just the way a Congressman does. 
It is not the question of a right of any individual. 

Mr. Mack. Could I ask you if you are familiar with the Sangamon 
case ¢ 

Mr. Jarre. Yes; Iam; very. 

Mr. Mack. There is no question in my mind but that a tremendous 
advantage was given to one of the parties. 

Mr. Jarre. I agree. 

Mr. Mack. Thank you. 

Mr. Jarre. The question is whether, in order to take care of Sanga- 
mon, you should say that all rulemaking has to be conducted on this 
record basis without ex parte communications, where, in the great 
generality of cases, ex parte communications are very valuable, not 
valuable for the people who make them, but valuable for the Commis- 
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sion which has to decide, which has to get the information, 7 
hog-tie our policymaking commissions with an elaborate prohibition 
against the ex parte communications and with elaborate adjudicatg 
procedures is going to mean that they are going to be even more ineff. 
cient than they are now, in making policy, and there is a good ¢eq) 
of opinion that they are inefficient. 

Therefore, it seems to me that the proper way of taking care of 
Sangamon is to put discretion in the Commission and to trust them, 

I think this business of working out ethical standards should be, 
partnership between Congress and the Commission. In think each 
of them—I think Congress should alert the commissions to the fae 
that they have a real responsibility for building up ethical standapdg 
and proper standards, and then say to the Commission, “You exercise 
that responsibility.” 

If you just treat these Commissioners as if they were sort of dum. 
mies, I do not think you build up any sense in them that they, too, 
have a contribution to make to being ethical. Ft 5 

Mr. Mack. For you information, I was one of the members of the 
committee who felt we should leave the entire matter to the commis. 
sions, and be more careful about appointments to the commissions, ¢ 
cetera. However, in view of our experience, I feel more encouraged 
to get into the legislative area. 

You have pointed up great inefficiency in the Sangamon case which 
would not be covered even after we passed this legislation. 

It seems to me if we are going to deal in this area, we ought to be 
able to cover the rulemaking proceedings as well as other proceedings 
before the Commission, and correct a very undesirable situation 
existing. 

There is no way under the sun that you can have a fair proceeding 
when one of the applicants has the ear of the Commissioners in a secret, 
ex parte contact, and the other participants have no opportunity for 
rebuttal, for reply, unless they participate in the same type of activity. 

I hope the gentleman will understand the reason for my making the 
statement I made this morning. 

Mr. Jarre. I understand the reason for the statement and I agree 
that in the Sangamon case there should be no ex parte communica 
tions. I think it can be dealt with and should be dealt with by making 
it the responsibility of the Commission to decide in the appropriate 
cases that there should be no ex parte communication. I don’t think 
it can be practically or properly dealt with 

Mr. Macx. I did not want to take all of your time. I know youar 
limited on time. 

Mr. Jarre. No, I think that is the most important point. 

Mr. Mack. But I mentioned it because you mentioned the Sangamon 
case. 

Mr. Jarre. That is right. 

That is the principal point that I would like to make as to the 
general scope. Other points are more or less subsidiary. 

I think section 104(a) of H.R. 4800 in terms only applies to com- 
munications concerning the merits. 

I think also communications with intention that any participant ot 
participants will not receive knowledge of such communication—l 
have some questions about that definition from two points of view. 
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In the first place, I don’t think the kinds of communication that are 
jarred should be limited to communications on the merits. I think 
the general formula should be any kind of communication intended to 
effect the result, that is, exact drafting being another matter. How- 
ever, my point may not be well taken if you look at the whole act. 

I take it that it may be that other kinds of pressures or other kinds 
of communications are covered in the previous section, section 103(a) 
as to conduct intended to influence employees. Nevertheless, I do 
think that the ex part communication provision should simply be in 
eeneral terms, any communications intended to influence the result, 
and that leads me also, as is implied from that statement, to question 
that the test of whether the statements are to be excluded should be 
whether the intention is of the communicant that other people should 
no receive the communication. 

In Judge Stern’s decision in Sangamon, which he just handed 
down, he made a finding that Tannenbaum proceeded in all good faith 
and had no intention of concealing his statements, but that neverthe- 
less the statements were such, the communications were such, that the 
rule should be declared void because they were intended to influence 
the Commission. 

It seems to me it is only one consideration as to what the intention 
of the communicant is, namely, whether he intends to influence the 
Commission, only one part of that intention or evidence about it as 
to whether he intended to keep the communications from other people. 
The statements will be just as harmful regardless of whether that is 
his intention. 

Furthermore, as we all know, it is very tricky to determine whether, 
in an issue of that sort, a person intended to have the statements con- 
cealed. Therefore, I would like to see the formula be any communica- 
tion intended to influence the decision of the Commission. 

As to the point of when the prohibition should go into effect, which 
the members of the committee were discussing a little while back, that 
is, of course, a terribly troublesome one, which has bothered everyone. 
I think insofar as this applies to rulemaking, there really is no other 
feasible time except the time when notice of rulemaking is given, be- 
cause the discussion about these matters, the previous discussion, usual- 
ly goes on for years, and you never know when a rule is in the works. 

I think, as to adjudications, the bar association bill—I don’t know 
whether there is a time for going into effect, I cannot remember, in 
H.R. 4800—I think the bar association bill is probably too narrow in 
making the prohibition go into effect only when the proposition is 
noticed for hearing. 

You take applications for licenses before the FCC, and it appears 
quite a long time before that there are opposing parties or people 
who are protesting the grant, and as soon as there are any adverse 
Interests involved it is then unfair for there to be any ex parte com- 
munications. 

I suppose it is rather difficult to find a way of phrasing just what 
that moment shall be. If it is not being adequately definite, I think 
it should be something like from such time as it would appear to the 
communicant that there may be a hearing on his application. I think 
from that time on all ex parte communications should be cut off. 
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I prefer H.R. 4800 to the Bar Association bill on the point of pro. 
hibiting communications not only with the Commissioners, but alg 
with the staff, with employees, who are likely to take part in one wa 
or another in the decision, or influence the decision. I think it shoyj 
be that broad, and I think there should be, from the point at whic 
it appears there may be a hearing, no ex parte communication yith 
the members or with the staff. 

There is one thing in section 104(a) that I wonder about. It ig th 
extension of this prohibition in the staff, among the staff, of the 
agency, among the employees, and between the employees and th 
members. I think this is an entirely different problem. I don’t think 
this is the problem of ex parte communication by interested people 
This is the other kind of problem of separation of function, which 184 
problem all in itself. 

As I understand it, the committee is already bothered by those seo. 
tions. I think the chairman, himself, has expressed doubt about thog 
sections which prohibit intercourse between the members of the Co. 
mission and its staff. This seems to me to be part of that problem, 
and it should be connected with the solution of that problem. 

It seems to me that this would make that situation even worse, and 
that it is out of place. It may be that I don’t understand the think. 
ing, the background, of this section, but it does not seem to me that 
it ought to be there. 

The Cuarrman. Professor, I might say that the provision that you 
refer to, recognizing what you have just described, has bothered me 
somewhat, but this gives the Commission the authority to exempt from 
the provisions such communications between members and employees 
of the Commission. 

Mr. Jarre. I know it does. But I don’t feel that really answers the 
difficulty. It seems to me that it starts off from the wrong point of 
view. It puts the—— 

The CuarrmMan. Do you think that should be permitted or not 
permitted ? 

Mr. Jarre. I think it should be permitted. And I don’t think the 
Commission should be in the position of having to frame regulations 
as to who can talk to whom. I think that puts the burden on them to 
justify why they are doing it. If they do it, if they make sucha 
regulation, it seems to suggest that, prima facie, without it, there is 
something rather bad about this, and that Congress is putting them 
on the spot to make the regulation. 

The Cuatrman. Of course, you know the provision of the Federal 
Regulatory Act—TI believe it is the McFarland amendment which 
prohibits such communication between the Commissioners and the 
staff members. 

Mr. Jarre. I think this may be a technical lawyer’s concern, but I 
think it should be handled in terms of what you are going to do 
with that. 

Do you mean this would be treated as an amendment of the provi- 
sions in the McFarland Act? 

The CHatrMan. Yes, with reference to the staff and communica 
tions and with the Commission. 

As an example, I am advised that the Commission had a very im 
portant matter before them on which they required the consultation of 
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the staff. with reference to proceedings that might be instituted, to get 
itcleared up. But under the provisions of the law, ridiculous as it is, 
they could not, get the advice of their General Counsel on how to pro- 
ceed With it. That matter is getting into the courts on that particular 
uestion. 

That seems to me to be a rather ridiculous situation. 

Mr. JAFFE. Apropos of my feeling that the ex parte, as such, should 
not cover rulemaking as a general proposition, except insofar as the 
Commission decides pursuant to certain standards, and also pursuant, 
let us say, to the standards established for them by the Sangamon 
case, I think that section 103(a) should be very broad and should ap- 

ly to everything. It deals with conduct which has no relevancy to 
the determination, to the proper determination, of policy. 

The CHarrMAN. I would like to ask you a very brief question and 
you can answer it very briefly. 

Do you think that some such provision as is contained in section 
103(a) should be included in any bill that is reported ? 

Mr. Jarre. Yes;Ido. It is part of my feeling that Congress should 
establish—well, I think of that as kind of establishing a proper 
policy, the proper general attitudes. It is in no way embarrassing, 
it seems to me. It does not in any way impede proper procedure or 
the proper determination of policy questions, and it does give a guide 
to the administrative agencies and a standard for judgment to the 
public as to the kind of conduet that should not be permitted. The 
objection I have is to the particular ex parte communication, 

I think, by the way, along the same line; I don’t think the last sen- 
tence in page 4 should be in, rather than by reliance upon fair and 
open presentation of facts. I think that should be stricken out. 

That, once more, suggests that all kinds of proceedings should be 
done in the formal, record way. I think simply the bad practices 
should be prohibited. 

The CuarrMan. Where was that? 

Mr. Jarre. I think I like all of 10(a) except at line 24, page 4, after 
the comma : 
rather than by reliance upon a fair and open presentation of facts and argu- 
ments in accordance with established procedures. 

That comes back, again, to my objection, that you are really estab- 
lishing a record requirement for all rulemaking. 

My own disposition would be to keep the prohibition against the 
proper things, but not indicate as to what the correct procedure is. 
That I think should be governed, and is appropriately governed, by 
section 4 of the Administrative Procedure Act. 

I think that is all I have to say. 

The Cuatrman. Thank you very much for your very valuable pres- 
entation, Professor, concerning these two proposals we have before us. 

Have you further questioning, Mr. Mack ? 

Mr. Mack. I have one question, Mr. Chairman. ‘This does not 
relate to the particular problem, but it is something that you referred 
to. You relied on Judge Stern’s decision in the Sangamon case. 

Mr, Jarre. Yes. 

Mr. Mack. The general counsel of the FCC in his brief had a dif- 
ferent opinion. 

Is there no right of appeal in the case of Judge Stern’s decision ? 

544286018 
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Does that become final even though the majority of the members 
of the Federal Communications Commission disagreed ? 

Mr. Jarre. No; my impression is that since it was on a remand by 
the court, with instructions to make findings on these issues, it is open 
to the court to take some action. 

I gather that there is a good deal of difference of opinion amo 
lawyers as to how thoroughly the court will feel that it should ye. 
view his findings, that is, whether they should accept them as bein 
findings of the Commission, and, therefore, given the usual presump. 
tion of correctness, or whether they should treat them as a master’s 
findings and review them directly. 

I don’t know what the answer is to that. But I feel sure this jg 
not the last word. 

The Cuairman. If the gentleman will yield for a moment, Judge 
Stern’s recommendation is merely an initial recommendation for the 
Commission’s consideration; is it not? 

Mr. Jarre. Judge Stern phrases his thinking as “It is hereby op. 
dered that” such and such be the case and unless something of the 
sort—in a sense he writes, as I remember it, as if he were giving an 
initial recommendation, but his ruling is at least phrased, as I gather 
it, he calls it an initial decision. He says: 

Accordingly, it is ordered this 10th day-of March that unless an appeal to 
the Commission from this initial decision is taken by either of the parties or 
the Commission reviews the initial decision on its own motion, the rule is get 
aside. 

The CuatrMan. But appeal to the Commission has been made on 
it, tomy understanding. 

Mr. Jarre. I did not know that. 

This is my last document. This is released March 11. I don’t know | 
what has happened since then. 

The CHatrmMan. I would not know why the Counsel would be 
filing a brief or a petition with the Commission if it were not an ap- 
peal being taken. 

Mr. Jarre. Counsel for whom / 

The Cuarrman. The Federal Communications Commission. 

Mr. Jarre. Of course, Counsel filed a brief with Judge Stern. I 
wouldn’t have thought he could by now have gotten out another brief 
as quickly as that, before the Commission. 

Mr. Mack. This does not relate directly to the subject matter be- 
fore us, but since you were familiar with it I wanted to have your 
opinion. 

It is my understanding that Judge Stern was appointed by the 
Federal Communications Commission as a hearing examiner. 

Mr. Jarre. Yes, sir. 

Mr. Mack. Does that put him in any special category, any more 30 
than any other hearing examiner ? 

Mr. Jarre. I wouldn’t have thought so; no. 

Mr. Mack. Then why should his decision be final ? 

Evidently there is a difference of opinion when the General Coun- 
sel of the Federal Communications Commission presented his brief , 
and from a different, viewpoint than Judge Stern had ultimately. I 
just wonder about the procedure. 

' Mr. Jarre. Of course, the Associate Counsel may also make an 
argument before a hearing examiner, I suppose. 
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Mr. Mack. Thank you for correcting me. It was the Associate 
Counsel. toes , ; 

Mr. Jarre. That, I take it, is what he did. I don’t think I under- 
stand your question. ae - somrerire 

Mr. Mack. My point is that this is an opinion of one individual 
who is a hearing examiner. Like most other hearing examiners, he 
could be wrong. I am not saying he is, but he could be wrong. 

Mr. Jarre. Yes, surely. 

Mr. Macx. The Commission is the one who should actually decide 
this. a : 

Are they obligated to all support his opinion to it in this degree? 
Must they adopt this as if it were a decision of the Supreme Court ? 

Mr. Jarre. I understand they have unlimited power and responsi- 
bility to make up their own wind from their own judgment of the 
matter. 

Mr. Mack. That is my understanding. But because they have ap- 
pointed a special hearing examiner for this puropse, do you think 
they are now free to express their own independent judgment? 

Mr. Jarre. Yes; I do. 

Mr. Mack. That is, when it returns to the Commission. 

Mr. Jarre. I do. 

Mr. Mack. That is all, Mr. Chairman. 

The Cuatrrman. Mr. Avery, have you any questions? 

Mr. Avery. I have no questions, Mr. Chairman. 

I would like to thank the professor for his helpfulness in working 
with this extremely difficult problem. 

By the very fact that you found yourself listening to other witnesses 
of different viewpoints than your own this morning, you can probably 
understand our problem of trying to correlate not only the viewpoints 
of all witnesses, or a reasonable portion of them, but also our own. 
It becomes an extremely difficult assignment. 

I wonder, Mr. Chairman, whether the witness had a statement 
that he would like to file for the record. 

Did you have a prepared statement ? 

Mr. Jarre. I have a statement that is partly in longhand. I would 
like to send it along if there will be time. 

Mr. Avery. Can we keep the record open ? 

The CuairMan. Yes. 

You may supplement your presentation with such statement as you 
may have. 

Mr. Jarre. Thank you. 

The Cuatrman. Mr. Rostenkowski ? 

Mr. Rostenkowskt. I have no questions. 

The Cuarrman. Again, Professor, let me thank you. 

Mr. Mack. Could I clarify that one last point, Mr. Chairman? I 
understood it myself, but there was a question raised about it. 

_ That is about the order of Judge Stern. That will not stand unless 
it is approved by the full Commission ? 

In other words, that is not an order of the Commission with no 
further action taken ? 

Mr. Jarre. Mr. Congressman, I can’t answer that question because 
I don’t know what the rules of the FCC are on that point. _I don’t 
know whether they have a rule that a hearing examiner’s order stands 
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unless they take it up or reverse it. I just don’t know what their py 
a I think they could have such a rule, but I don’t know what theis 
rule is. 

Mr. Mack. I do not think they have such a rule, but I do thank yo 
very much for your statement. , 

The Cuarrman. Again let me thank you for the committee for 
helpfulness in this problem. 

Mr. Jarre. Thank you. 

(Professor Jaffe’s prepared statement follows :) 


your 


PREPARED ‘STATEMENT OF LouIS L. JAFFE, HARVARD LAW SCHOOL, ON H.R 4806 
AND H.R. 6774 


In my approach to H.R. 4800, H.R. 6774, and similar bills, I would emphasize 
two general positions. 

First, a statute covering ex parte approaches to the Commission is neceggary 
It is important that Congress make a considered expression of the kind repre. 
sented by these bills (a) in order to quiet public concern and (0b) to give guidance 
to the agencies. There are those who argue that ethics cannot be legislated 
It is true that an ethical conscience cannot be created by law. But questions of 
proper conduct are not easy to determine and even the best intentioned individug) 
needs the assistance of his fellows and of the public authorities in working oy 
proper standards of conduct. The canons of the bar are legislated ethics, |p. 
deed a great part of our law is legislated ethics. Of course, even after Congress 
has legislated, we shall need honest men to interpret and abide by the statute, 
My first position then is that we need a statute. 

My second is this: The scope of absolute statutory prohibition should be nar- 
row. There should be absolute prohibition only where it is clearly consistent 
with the function to which it applies. The rest should lie within the area of 
agency discretion. Most of the agencies in question perform multiple functions, 
In the context of ex parte prohibitions, the function of adjudication and rule 
making are in question. It is absolutely clear that where, as in adjudication, 
decision is to be made on the record and on the record alone, ex parte cow. 
munications are a violation of that fundamental premise. But Congress for ex- 
celelnt and elementary reasons does not in the usual case limit rulemaking to 
a written record made by the parties. Most rulemaking involves policy making; 
it cannot be limited to formal issues; a wide variety of material of both fact 
and opinion is relevant. Formal procedures tend to cut off the Commission from 
relevant information, to lengthen and complicate proceedings which are already 
overlong, to increase the burden on our overburdened commissions, and to dis- 
courage administrative initiative and flexibility. The agencies are presently 
under attack for the slowness, the cumbersomeness and the ineffectiveness of 
their policymaking. We should be careful not to make this situation worse. 
Ex parte prohibitions applied to rulemaking would be a step backward rather 
than forward. Nor is it an answer to these objections to permit communications 
but impose on the agency an obligation to reduce the communications to writings 
and put them in the record. This is a time-consuming, cumbersome device. 
Commissioners would have to search their memories to make correct summaries, 
Controversies would arise which would create great embarrassments and harass 
ments for rulemaking. Agencies rather than be faced with this onerous burden 
would cut themselves off from useful sources of information. 

Now it is true that as in the Sangamon case, some rulemakings approach ai- 
judications. There is the so-called “gray areas.” And in such cases and in 
other cases, too, some ex parte approaches are selfish and distorting. But it is 
nearly impossible to define these areas by statute and equally impossible to de 
fine what communications are “selfish,” “interested,” and so forth. 

On the basis of these considerations, I come to two conclusions : 

1. The statute should contain, as H.R. 4800 does, a comprehensive statement 
of policy: This will be an authoritative guide to the public and to the agenry. 

2. The absolute prohibition of ex parte statements should be limited to Pre 
ceedings required by law to be on the record and such other proceedings as the 
agency in its discretion determines. 

For these reasons, I think that section 102(1)(b) of H.R. 4800 would he a 
mistake, at least if I read it correctly. It appears to extend the ex parte pro 
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pibition to all cases where the Commission is required to afford interested parties 
an opportunity to participate in the rulemaking orally or in writing. As I under- 
° d it, section 4 of the Administrative Procedure Act requires such procedure 
a all so-called legislative rulemaking unless the agency uses one of the escape 
causes. Thus, section 102(1) (b) as drafted would exclude ex parte communica- 
tions in all legislative rulemaking. a , 

In this respect, I prefer H.R. 6774, though I have one question about its 
drafting. H.R. 6774 makes the ex parte prohibition applicable to rulemaking 
when and if the Commission orders that the rulemaking is to be exclusively on 
the record. But it should be proper to exclude ex parte communications even 
though the rulemaking is not otherwise restricted to the record in this strict 
sense, In short, it may be proper and appropriate for the Commission to collect 
information with the freedom that it otherwise exercises in rulemaking but 
to exclude ex parte communications, —— , . ; 

I do, however, believe that the prohibitions contained in section 103 (2) of 
ILR. 4800 should apply to all rulemaking covered by section 4 of the Administra- 
tive Procedure Act. But the phrase beginning “rather than,” page 4, line 24, 
should be omitted since it implies the exclusion of all ex parte communications in 
rulemaking. And, as I have said, this goes farther than section 4 of the Admin- 
istrative Procedure Act and is, in my opinion, unsound. 

‘Tam not troubled that in this respect, reliance is placed on the agency's dis- 
cretion. Though I believe that we should have a statute, once the general statu- 
tory policy is declared, we should look to the agency to exercise responsibility in 
this area. In building up ethical standards and practice, both Congress and the 
agency should play an active role and if the solution is to be more than formal, 
we need the engaged conscience of both. 

There is a problem as to what point in a proceeding communication should be 
forbidden. Inevitably there will and must be considered informal communi- 
eation and negotiation. During much of this period, communication is neces- 
sarily ex parte. When, then, should the prohibition being? This point is not 
specifically covered in H.R. 4800, though it may be by implication. Section 
104(a) forbids communications intended to be kept secret from other partici- 
pants. This may suggest that the prohibition applies only from the point when it 
somehow appears that here are other participants ; for example, persons protest- 
ing the grant of a license or rival applicants for a license. The prohibitions in 
I.R. 6774 go into effect only after notice of a hearing. This may be too late. 
By this time, a person may have secured an advantage over his rivals. I sug- 
gest that the point of prohibition be the notice of hearing or as soon as the com- 
municant has reason to believe that there might be a hearing. When the ex 
parte prohibition is to be applied to rulemaking, it is not, I would think, feasible 
to make the prohibition apply until notice of rulemaking has issued. The agency 
ean, of course, circumvent the statutory purpose by postponing notice unduly. 
But as I have already suggested, the application of the prohibition to rulemaking 
should be within the agency’s discretion and we must hope for and insist upon 
the agency’s good faith. 

Some question arises as to the type of communication forbidden. H.R. 4800 
defines it in terms of the communicant’s intention to conceal his communication 
from others. I wonder if it is wise to make the prohibition turn on this difficult 
and obscure question of intention. Furthermore even in the absence of such in- 
tention, the harm may be done. Judge Stern in his recent Sangamon decision 
found that the communicant had no intention to conceal and yet the judge be- 
lieved that the persistent course of ex parte communication was prejudicial to 
opposing interests and that the action should be set aside. I prefer the test in 
H.R. 6774, i.e., the test of intention to influence the outcome. TI think, further- 
more, that it should not (as appears to be provided by section 104(a) of H.R. 
4800) be required that the communication be on the merits; any communication 
intended to influence the outcome should be barred. Perhaps this is taken care 
of by section 108 (a). 

H.R. 4800 is, I think preferable to H.R. 6774 in prohibiting communications 
with employees as well as members. On the other hand, I question the pro- 
visions in section 104(a) prohibiting communications between the staff and the 
members of the agency. This is an entirely different problem from the one 
which the statute is dealing with. The separation of functions provisions of the 
present act have, as we know, created difficulty and have hindered the agency 
lM proper performance of its functions. These new prohibitions would, I am 
afraid, cause the same difficulties. 
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There is one more problem that I would like to put before the COMMittes 
though I do not have the answer to it. In a multiple-function agency—par,. 
larly one which is dealing continuously with the same group—there will be m 
contacts which although suspect in one connection are proper in another. 
applicant for renewal of license—one of the chains, for example—will haye Oe. 
casion to comment in a rulemaking proceeding. And this comment may be 
relevant to the license proceeding. Should the chain for that reason be forbid. 
den to comment on the rulemaking? Certainly there should not be a complete 
bar. And on a few occasions the courts have said that if it is relevant to, 
function in which ex parte is not forbidden, the communication will be allowed 
In drafting the statute, you may want to take account of this. Surely jf the 
agency itself solicits the communication for a proper purpose, it should not be 
a violation. Perhaps this is a situation where the device of reducing the cop. 
munication to a writing would be used, though that may not be the correct gojp. 
tion since the communication presumably is not made for the purposes of the 
adjudicatory proceeding. Perhaps the communication should simply be alloweg 
if it is sufficiently important for the rulemaking and is information which wouq 
not otherwise be available. 


any 


The CuatrrmMan. The committee will adjourn until Tuesday nex 
at 10 o’clock. ‘ 

(Thereupon, at 12:45 p.m., the committee recessed, to reconvene at 
10 a.m., Tuesday, March 29, 1960.) 
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TUESDAY, MARCH 29, 1960 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m. in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHairMAN. The committee will come to order. 

This morning as we continue hearings on H.R. 4800, H.R. 6774, 
and various other proposed bills in connection with a code of ethics 
and procedure of the independent regulatory agencies, we reach 
the title referring to the Civil Aeronautics Board. 

We have the Vice Chairman of the Board, the Honorable Chan 
Gurney, here to present the statement and position of the Civil 
Aeronuatics Board. 

Mr. Gurney, we are glad to welcome you back to the committee. We 
will be glad to have you present the Board’s statement in connection 
with these various proposals, I observe that you have some of your 
staff with you, Mr. Gideiby. 

Would you introduce them ? 


STATEMENT OF HON. CHAN GURNEY, VICE CHAIRMAN, CIVIL 
AERONAUTICS BOARD; ACCOMPANIED BY FRANKLIN M. STONE, 
GENERAL COUNSEL; ROSS I. NEWMANN, ASSOCIATE GENERAL 
COUNSEL, RULES AND LEGISLATION; AND 0. D. OZMENT, ASSOCI- 
ATE GENERAL COUNSEL, LITIGATION AND RESEARCH 


Mr. Gurney. I will be glad to introduce them, Mr. Chairman. 

The Cuamman. I think for the record you should make a note of 
those who are with you. 

Mr. Gurney. Mr. Chairman, I am pinch-hitting this morning. I 
am sorry that our Chairman, Mr. James R. Durfee, is ill. The first 
notice I had of this assignment was a telephone call from Mr. Durfee 
yesterday morning a little after 9 o’clock. He is under the doctor’s 
care. He told me he is taking antibiotics and would probably be down 
for 3 or 4 days. 

Therefore, I spent last evening at home studying the problem and 
the Bmpr testimony which had, prior to last evening, been ap- 
proved by all members of the Board. This is a Board statement. 

The CHarrman. Would you mind first identifying those with you? 

Mr. Gurney. Yes; I will. 

The Cuarman. Last week I had a telephone conversation with 
Chairman Durfee, at which time it was suggested that he send up 
the statement of the Board in advance so we would have it before 
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us. That was done, I think yesterday or last Friday. I 
which day it arrived. ; 

_Yesterday morning I had a call from Mr. Durfee advising me of 
his illness, and suggesting that the General Counsel present his State 
ment, assuming that the General Counsel collaborated in the prepara. 
tion of it. I suggested to him that since we were having members 
of the boards and commissions testify on these problems that | 
thought it would be advisable, if he could not be here, ; 
or for the Board to designate, some other member. — 
here in compliance with the suggestion. 

I hope this does not place too much of a burden or inconvenienc 
on you, Mr. Gurney, at this late hour. 

Mr. Gurney. Mr. Chairman, the Vice Chairman always knows that 
he does have the responsibility of carrying on in the absence of the 
Chairman. I am happy to be here and happy to represent the Board 

With me is our General Counsel, Mr. Franklin M. Stone; the kc 
sociate General Counsel for Rules and Legislation, Mr. Ross I. Nev. 
mann; and then the Associate General Counsel for Litigation and 
Research, Mr. O. D. Ozment, in case I cannot answer all of your 
questions. I think I have analyzed the bill H.R. 4800, and I have 
had some previous experience with the question of ethics, so I hope! 
can get by all right. 

The Board’s general statement, Mr. Chairman and gentlemen, on 
H.R. 4800 and H.R. 6774 deals with the subject of ethics in goverp- 
ment. I should mention that this is a subject to which the Board has 
devoted much attention, and under its general authority to prescribe 
regulations has promulgated its own code of ethics, copies of which 
have already been furnished to this committee. For convenience, a 
— is attached to this statement as appendix A. 

May I say parenthetically that the top sheet on that appendix ! 
is dated April 2, 1951. It was adopted by the Board at that time, I 
believe, on March 27, 1951. It covered some of the things that we 
are going to talk about this morning. 

I bring that up for I was quickly apprised of the problems of being 
a member of a regulatory commission by this first press release and 
action by the Board in April, on April 2, 1951, which was when I 
had been on the Board only 12 days. So I had these problems brought 
to my attention quickly when I became a member at that time. 

Last summer the Subcommittee on Legislative Oversight conducted 
a series of panel discussions in which representatives and attorneys of 
the regulated industries, as well as the agencies concerned, were given 
an opportunity to discuss the proposed legislation in an informal 
manner. 

Many points of interest were raised during the course of these dis- 
cussions, and the views thus brought forth have been of great value 
to the Board in formulating its position in regard to the issues raised 
by H.R. 4800 and H.R. 6774. In its report on its activity to the 
House of Representatives of July 16, 1959, the Legislative Oversight 
Subcommittee emphasized the important differences in procedures and 
problems between the agencies and the need for adapting legislative 
remedies to the agencies individually (p. 12418, Congressional Ree- 
ord, 85th Cong.). The Board wholeheartedly agrees with this ap- 
proach. 
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The provisions of the proposed legislation are in many respects 
similar to the Board’s own code of ethics, and the Board endorses the 
general objective to be accomplished. However, as the committee is 
aware, provisions intended to afford additional procedural] safeguards 
should be balanced against the additional expense and delay in ad- 
ministration which they would cause. 

As Chairman Harris said in the House of Representatives : 


It is clear that there is need for amendments to each of these bills (105 
Congressional Record 12416, July 16, 1959). 


H.R. 4800 


While the bill deals with the six so-called independent regulatory 
agencies, our comments will be confined to the provisions which amend 
the Federal Aviation Act and relate to the Civil Aeronautics Board. 

Section 221(a) is a general declaration of policy, followed by a 
listing of six items as to which it is declared necessary to take action 
tocarry out the policy. Section 221(b) states that the remaining sec- 
tions of the bill are intended to implement section 221(a). Section 
999 contains definitions of certain terms. 

In section 222, “proceeding” is defined to mean not only a proceed- 
ing involving “adjudication,” but also “rulemaking,” where inter- 
ested persons are given an opportunity to participate and a notice 
of rulemaking is issued. 

Both “adjudication” and “rulemaking” are given the same meaning 
as in the Administrative Procedure Act. As the committee is aware, 
all the powers of the Civil Aeronautics Board are essentially limited 
legislative powers, delegated to it by the Congress. 

In the exercise of this limited delegation of legislative authority, 
the Board generally follows two separate regulatory procedures. 

Mr. Chairman, we thought late yesterday we should make some 
explanation of the differences between our adjudication and rulemak- 
ing procedures, so this page and part of another page are additions 
to the copies we gave to you. I will read it more slowly. I think 
it should go into the record. I will be glad to be interrupted in case 
you have any questions. 

The CuHarrman. In other words, this is an additional statement to 
your prepared statement ? 

Mr. Gurney. It is really an insert to explain section 222. 

The Cuarrman. Will you refer back to your statement when you 
get to it? 

Mr. Gurney. Yes, sir. This will only be about a page more. 

The Cuarrman. All right. 

Mr. Gurney. In the exercise of this limited delegation of legisla- 
tive authority, the Board generally follows two separate regulatory 
procedures. The first general procedural classification is rulemaking. 

Toa limited extent, this can even be described as lawmaking. These 
rules for the most part pertain to economic and procedural regulations 
and are of seneret application to specified classes of carriers or per- 


sons within the aviation industry. In most areas of rulemaking the 
Board is not even required by Congress to comply with the hearing 
requirements of the Administrative Procedure Act as required in 
adjudicatory proceedings. 
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In such general areas of rulemaking, the ae of & member 
of our Board resembles the responsibility of a Congressman mop 
than that ofa judge. Heis legislating, not adjudicating. 

The Federal Aviation Act requires the Board “to foster and dy. 
velop” an adequate system of air transportation adapted to the public 
need. This type of promotional activity is certainly a legislatiy, 
rather than a judicial function. 

Within this general procedural area of quasi-legislative funetioy 
the Board and its members should be free to discuss the merits of 
pending rules just as an individual Member of Congress can, with 
complete propriety, discuss pending legislation with anyone jntep. 
ested at any time. 

Nor do we feel that in matters involving nonhearing adjudications 
which are not required to be decided upon a formal record after notig 
and hearing, it would be expedient to provide a general prohibition 
against ex parte communications. 

We feel that section 222 of H.R. 4800 is too restrictive and Suggest 
that the definition of proceeding be modified. 

I will return to my statement, Mr. Chairman. 

The CuatrMAn. Do you suggest in your statement how it should 
be modified ? 

Mr. Gurney. Our legislative counsel will be glad to work with 
your staff in case you need any assistance from us. 

The Cuarrman. Of course, we would be very glad to have the co. 
operation of your staff. 

Mr. Gurney. A little further on there is a suggestion on that point, 

The CHarrMan. Very well. 

Mr. Gurney. Next is the improper influence and observance of 
ethical standards. 

These two subjects are more specifically dealt with in section 293, 

Section 223(a) declares that it is improper for any person to influ. 
ence Board action, by the use of secret and devious methods calev- 
lated to achieve results by the exertion of pressures, by the spreading 
of false information, by capitalizing on friendships or business con- 
nections, by the offering of pecuniary inducements, by extending w- 
usual hospitality, or by other unfair or unethical means, “rather than 
by reliarice upon a fair and open presentation of facts and arguments 
in accordance with established procedures.” 

Section 223(b) lists five specific types of action which are declared 
to be improper, such as a Board member or employee (1) engaging 
in a business transaction with a person who has a pecuniary interest 
in any matter pending before the Board; (2) accepting any money, 
unusual hospitality, employment, or thing of value from any person 
who has a pecuniary interest in any matter before the Board; (3) 
using for personal profit confidential information; (4) failing to 
restrict his personal business affairs so as to avoid conflicts of inter- 
ests; and (5) acting in any official matter with respect to which there 
exists a personal interest incompatible with unbiased exercise of of- 
cial judgment. ; 

It would appear to the Board that the general congressional intent 
on this subject is sufficiently set forth in the provisions of sections 
221 and 223(a). The detailed listing of improprieties contained in 
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section 223(b) is apparently designed to do no more than carry out 
the general policy expressed in sections 221 and 223(a). 

The Board believes the congressional purpose in this respect can 
he more effectively accomplished through the promulgation of Board 
regulations which have the advantage of being easily adapted to meet 
new problems and changing conditions as they arise. ; 

The provisions of section 223(b) would apply to a great multitude 
of activities by the Board and its staff, and may be unduly restrictive 
and harsh in their application to all situations. For example, section 
993(b) (1) would have the pract ical effect of prohibiting any member 
or employee of the Board from selling his house to an airline attorney 
or employee, and section 223(b)(2) would prohibit any member and 
many employees from engaging in negotiations for employment with 
any air carrier, or any law firm specializing in air transportation. 

In our opinion, transactions such as this may call for scrutiny by 
the Board but are not necessarily improper and should not be the 
subject of a flat statutory prohibition. 

The clause in section 223 (a) — 
rather than by reliance upon a fair and open presentation of facts and argu- 
ments in accordance with established procedures— 
may be subject to the interpretation that any other method of pres- 
entation is prohibited and thus making illegal all ex parte com- 
munications in all kinds of proceedings. It is believed that this is 
not the intent of the section and we recommend that the clause be 
deleted. 

Section 223(c) declares that it is improper for any member of the 
Board, for a period of 2 years after the termination of his member- 
ship, to appear in a representative capacity before the Board in con- 
nection with any matter; or for any employee of the Board, for a 

eriod of 2 years after termination of his employment, to appear 

fore the Board in a representative capacity “in connection with any 
matter involving a subject matter directly connected with which such 
person was employed or performed duty while employed by the 
Board.” 

It is not entirely clear what “subject matter” means in the context 
of this provision. If it means to include only those matters which 
the employee handled or passed upon, we would be in favor of the 
provision. On the other hand, if it means to prohibit a former em- 
ployee from appearing before the Board in connection with any mat- 
ter which falls in his special field of competence handled by him as 
an employee, we think the provision is too restrictive. 

In our opinion, the test of disqualification should be dependent 
upon whether the person “handled or passed upon” a specific matter 
during his employment with the Government. 

In this respect the Board’s regulations go further than imposing a 

restriction for a period of time. They bar forever a former em- 
ployee who “handled or passed upon” a matter while employed by 
the Board, and in this respect are modeled on canon 36 of the Canons 
of Ethics of the American Bar Association. 
_ On the other hand, if a matter was pending before the Board dur- 
ing the time of his employment and he did not “handle or pass upon 
it,” our regulations would prohibit him for a period of 6 months from 
appearing before the Board in connection with that matter. 
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We do not think there should be a permanent bar against employers 
who may have had an insignificant or nonsubstantive interest jp , 
matter and where there is no danger of a conflict of interest. This j, 
our opinion, would severely handicap the Government in securing the 
services of competent personnel and would unduly restrict Goyer, 
ment employees, particularly those with specialized experience, from 
earning a livelihood outside the Government. 

Board employees tend to become specialized in their fields ang 
often have no other place to go for employment except the aviatig, 
industry. 

Under the circumstances, it is believed that the legislation woul 
be substantially improved, without diminution of the agency’s inde. 
pendence and freedom from pressures, and without the risks attendang 
upon imposing rigid statutory prohibitions to all situations, by strik. 
ing out subsections (b) and (c) of section 223 and modifying it to 
provide that the Board shall prescribe regulations implementing and 
supplementing the provisions of section 223 (a). 

The section should be further modified to clarify the meaning of 
the provision that— 
the Board, where appropriate, may issue reprimands and take other (digg. 
plinary action * * * including action against the parties to proceedings, 
This raises the question as to what such action might be. The legis. 
lative intent in this regard should be made clear. 

Ex parte communications: The third general policy objective se 

forth in section 221 is— 
(3) to preclude the making of communications to members or employees of 
such agencies, with respect to proceedings before such agencies, in such a way 
that participants who should be given notice of such communications will not be 
informed thereof. 

The Board fully concurs in this as a statement of policy. However, 
the provisions of sections 224, 225, and 226, which are apparently in- 
tended to implement this statement of policy, gives us much difficulty, 

The circumstances and extent to which ex parte communications 
should be prohibited are difficult to define. In our opinion, ther 
should be no private communications to the Board or its staff in rela- 
tion to the merits of matters required to be determined on an evi 
dentiary record, or any communication in cases between staff members 
and the Board which is contrary to the separation of functions pr- 
visions of the Administrative Procedure Act. 

The Board's regulations to provide and, indeed, go even further and 
exclude communications to the Board from a staff member who par: 
ticipated in a hearing as witness or counsel, even though the proceed- 
ing is one to which separation of functions does not. apply. 

The Board also believes that there should be expressly excluded 
from the scope of prohibited ex parte communications any so-called 
status and procedural inquiries from persons outside the Board as 
well as preliminary discussions between the staff and persons outside 
the Board related to agreement as to matters to be adjudicated, offers 
of settlement, and the like. 


The same is true with respect to those spontaneous communhita- 


tions received from the general public in relation to Board proceet: 
ings. In the Board’s view, status and procedural inquiries are in 10 
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wise improper, but, rather, represent the normal and expected course 
of action. We do not regard spontaneous letters received from the 
general public as improper nor can they be prevented. 

* Section 224(a) states that— 

no person shall communicate, orally or by writing, with any member or em- 
ployee of the Board concerning the issues, merits or disposition of any pro- 
coeding before the Board with the intention that any participant or partici- 
pants in such proceeding will not receive knowledge of such communication. 

Except insofar as Board employees or other Federal agencies are 
concerned, this is an absolute prohibition, provided the requisite in- 
tention is present. tha ms 

While we are in sympathy with the objective of this provision, we 
believe it would be relatively ineffectual in its present form. In most 
cases it would be difficult, as a practical matter, to prove that a person 
deliberately intended that his communication should not become 
known to the other parties to the proceeding. 

To overcome these problems, we would suggest that this provision 
be modified to declare in effect that there shall be no ex parte com- 
munication at all in formal hearing cases except where they would 
be proper in judicial proceedings, and that in other cases such com- 
munications shall be permitted only to the extent not inconsistent 
with applicable law or rules and regulations promulgated by the 
Board. i 

In our judgment this course would have several important ad- 
vantages. First of all, it would make clear the basic congressional 
intention that as a general proposition such communications are not 
favored. 

At the same time, however, it would allow the Board sufficient flexi- 
bility to define the circumstances under which communications of this 
sort may play a proper and necessary part in its activities. 

The prohibition should also be clarified so as not to stand in the way 
of offers of settlement by persons proceeded against for violations, 
and negotiations on such offers, or communications with persons 
outside the Board to determine whether a complaint should be dock- 
eted, or exchanges of communications between counsel at the initial 
stage of a proceeding for the purpose of formulating issues. 

The type of provision we have in mind as a substitute for section 
224(a) would express general disapproval of ex parte communica- 
tions except as authorized by law or as consistent with agency rule, 
and leave the question of intention, as is usual in other situations, for 
consideration in connection with any proceeding looking toward the 
imposition of sanctions for violations. 

It should also be noted that the language of section 224(a) is 
not limited to communications relating to the merits, but prohibits 
communications “concerning the issues, merits, or disposition of any 
proceeding. * * #9) 

_ This prohibition concerning the issues or disposition of a proceed- 
ing, as distinguished from the merits might be construed to bar in- 
terested persons from makng legitimate inquiries as to the status of 
a proceeding, and from making requests relative to purely procedural 
matters such as are commonly disposed of by courts and administra- 
tive agencies without notice to other parties. We believe the prohibi- 
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tion should be limited to communications other than inquiries as T 
status and other similar routine inquiries. ri : 

While the prohibitions of section 224(a) also apply to communi, 
tions between the Board and its staff, the bill recognizes the impractic tai 
ability of barring all such communications, and provides that th : 
Board may by regulation not inconsistent with the policy declared = 
in section 221(a), exempt communications made by a member » 3 


employee of the Board to another member or employee of the Boayj di 
in those cases in which, in the judgment of the Board, such exemptions : n 
are necessary to promote the expeditious and efficient discharge by mT 
the Board of its duties. 


The scope of this exception is not altogether clear, being related ng . 
only to “expeditious and efficient discharge by the Board of its duties” pot 
but also to the policy provisions of section 221(a). in} 


Section 225(a) requires that any written communication made ty 
the Board concerning any proceeding shall be placed in the public 
file of the proceeding, subject to such exceptions as the Board may 
make by regulation. ‘ 

There appears to be no objection to this provision, provided it js | _ vio 
understood that the communication does not become a part of the 22 
“record” for decision in formal hearing cases. With this unde anc 
standing the provision would be in substantial accord with the Boards __ nat 


present practice as to such communications. cor 
Section 225(b), subject to similar power in the Board to make ey. | cat 
emptions, provides that if a telephone call or other oral communig. |‘ 


tion is made to any member or employee of the Board the recipient | 


© 
= 


shall make a fair, written summary of such communication and hay | im 
it placed in the public file of the proceeding. me 

As it stands, this provision would apply to many telephone and orl | _ pel 
communications made to the Board and its staff in matters other | 


than the merits of formal hearing cases. Even with the right in the) be 
Board to make exemptions, which must be in accord with the policy im 
declared in section 221(a) and in furtherance of the expeditious and mi 
efficient discharge by the Board of its duties, it is believed that the eit 
requirement would create serious problems. res 
The burden this would place upon the Board member or employe th 
would be substantial. Not only would be frequently find it difficult to 
delineate between matters which are covered by this section, but he 


might well find himself in a position where he could not readily redue 
such oral presentation to writing. 

Moreover, from the standpoint of fairness the person making the (4 
oral presentation would not have an opportunity to see the written = [py 
memorandum until after it had been circulated to the other parties  — yj 
to the proceeding. If it were then contended that the memorandum fy 
did not properly reflect the oral conversation, fair play would no 
quire that an opportunity be given to correct the record since t Ui 
criminal penalty would be involved. This might serve to further ay 
delay the disposition of the Board’s proceeding. Be 

he 
REGISTER OF PRACTITIONERS ‘. 

Section 226 provides that no person shall appear before the Boanl ad 

without filing a written notice furnishing certain information such a 


as his name and the person he represents, and that the Board shall 
maintain a register of persons practicing before it. 
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The Board has not hitherto found it necessary to impose the par- 
ticular requirements of this section upon persons appearing before it. 

Insofar as the Board is concerned this requirement presents cer- 
iain practical difficulties. In Board proceedings there are frequently 
many small communities which are represented not by attorneys but 
by city officials or other elect ive officers or representatives of chambers 
of commerce. ‘To require these persons to file a notice in writing in 
advance would possibly seem vexatious to such persons, in the ab- 
sence of some clear need for the requirement. 

It would, of course, also entail a certain amount of additional 
staff work. However, we do not object to this provision. If retained, 
we suggest that it apply only to appearances in “proceedings” and 
not to “matters,” and that a lesser penalty for violation be provided 
in place of the $10,000 fine and imprisonment imposed by section 227. 


PENALTIES 


Section 227 provides criminal penalties for willful and knowing 
violations of the prohibitions contained in sections 224, 225, and 
996(a). While the Board believes that criminal sanctions are needed 
and appropriate for serious infractions of the law, their drastic 
nature, as pointed out in the report of the Legislative Oversight Sub- 
committee of January 5, 1959 (p. 10), prevents their effective appli- 
cation to less serious violations. 

Therefore, as recommended by this subcommittee, i.e., legislation to 
authorize the use of civil sanctions is also needed. Authorization to 
impose such sanctions could be accomplished by appropriate amend- 
ment to title IX of the Federal Aviation Act which contains other 
penal provisions. 

In this connection it may be pointed out that legislation has already 
been introduced to amend title IX to give the Board authority to 
impose civil penalties for other violations. It is urged that the com- 
mittee give favorable consideration to H.R. 7599 and H.R. 7600, 
either of which would carry out the Board’s recommendations in this 
respect, and which with slight modification could cover violations of 
the proposed new title ILA of the Federal Aviation Act. 


SELECTION OF THE CHAIRMAN 


The fourth general policy objective set forth in section 221 is— 
(4) to authorize each such agency to choose its own chairman; * * *. 


In implementation of this policy, section 210(b) of H.R. 4800 pro- 
vides that the Board shall choose a Chairman and a Vice Chairman 
from among its membership for terms to be determined by the Board, 
no member to serve as Chairman for more than 3 consecutive years. 
Under present law the Chairman and Vice Chairman are appointed 
annually by the President. The Chairman of the Civil Aeronautics 
Board is not only the head of the agency and its presiding officer; 
he has important administrative functions which he may exercise 
independently of the agency. 

Thus, under Reorganization Plan No. 13 of 1950, the executive and 
administrative functions of the Board, including (1) the appointment 
and supervision of personnel (with certain exceptions), (2) the dis- 
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tribution of business among personnel and administrative units and 
(3) the use and expenditure of funds (except for major progr, 
and purposes) are vested in the Chairman. 

The Board believes the present system has worked well. Un¢gp 
the circumstances the Board does not recommend any change in exig. 
ing law in this respect. If this amendment is to be adopted, it jg 
suggested that consideration be given to changing the language of 
the proposed amendment so as to clarify the meaning of “full term» 
and the circumstances under which a Chairman can serve more thay 
one term. 


Ams 


PREPARATION OF OPINIONS 


The fifth general policy objective of section 221 is— 

(5) to provide for greater assumption of personal responsibility, by the memberg 
of such agencies, for the preparation of agency opinions; * * *. 

Accordingly, section 211(a) requires the Board to designate one 
of its members to prepare or personally direct the preparation, in 
writing, of a statement of the reasons for the decision of the Board 
in each case decided by the Board, and requires the statement to be 
signed by the member so designated. 

The present system by which the Board assigns the preparation of 
opinions to an Opinion Writing Division, has been developed on the 
basis of experience, and has worked well, and the Board does no 
favor a requirement that would make the use of the personalized 
opinion mandatory. 

Under the present system the Board, both individually and cdl. 
lectively, gives personal attention to the record to the full extent that 
it is necessary and reasonable to do so. Further, the Board does not 
delegate its decisional responsibility. 

After the opinion writing staff has prepared drafts of opinions in 
conformity with the instructions of the Board, such drafts are re. 
viewed by the Board members, changes made as necessary, and the 
final product signed by each member. The reasons for the Board's 
actions are fully reflected in its opinions, and the findings made speak 
for all the Board members who sign them. 

The opinion writer is essentially a highly trained technical as. 
sistant, and his function is the same wherever he may be located, 
Keeping opinion writers within a single organizational unit allows 
for more efficiency and continuity in supervision, as well as more eco- 
nomical use of manpower. 

Furthermore, through the avoidance of purely personal or ind: 
vidual views consistency in agency opinions is achieved. 

The language of proposed section 211 would in terms apply to “each 
case decided by the Board.” There are many more matters in which 
the Board issues orders merely containing the required findings and 
conclusions than there are cases where opinions are rendered, and, if 
adopted, this section should be amended so as to apply only to thos 
matters wherein the Board determines that there should be a written 
opinion, and not require opinions to accompany every routine order. 

The Board doubts the feasibility of that part of section 211 which 
in effect requires each member to write an equal number of opinions 
on each type of case. We believe this provision should be deleted. 
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REMOVAL OF AGENCY MEMBERS 


The sixth and final policy objective contained in section 221 is— 


(g) to clarify and make uniform the power of the President to remove members 
of such agencies for cause. 

Accordingly, section 210(a) of the bill amends section 201 (a) (2) of 
the Federal Aviation Act by providing that any members cf the 
Board may be removed by the President for neglect of duty o1 mal- 
feasance in office, but for no other cause. | 

The amendment would eliminate one of the present causes for which 
the President can remove a Board member; namely, that of “ineffi- 
ciency.” We feel that the existing provisions of the Federal Avia- 
tion Act are 5, ow and we suggest that if uniformity of these 
an se regulatory agencies is the committee’s aim, the 
organie statutes of other agencies should be made to read like the 
Federal Aviation Act in this respect. 


TIME LIMIT FOR ACTING ON MOTIONS 


Section 212 of H.R. 4800 appears to be an additional provision not 
specifically embraced in the six general policy provisions of section 
211. It would amend the Federal Aviation Act to provide that if the 
Board fails to grant or deny a motion within 60 days, the person filing 
the motion shall have the same rights and remedies as though the 
Board had denied the motion. 

The Board may, for good cause shown, extend the time for acting 
on the motion to 120 days. It is provided that the term “motion” 
means a request to the Board for procedural or interlocutory ruling 
or relief. 

This definition needs clarification, as to whether it includes appeals 
from examiners’ decision on such motions. The obvious purpose of 
this provision is to prevent undue delay in the disposition of inter- 
locutory and procedural motions. The Board does not consider that 
in its own proceedings there has been a general problem with respect 
to disposing of such motions within a reasonable time. 

The proposed amendment would appear to have the practical effect 
of giving to such motions a priority over most of the other business 
of the Board. The Board believes this is not an effective approach 
to the problem of delay in agency proceedings. That problem is one 
that goes deep and cannot be satisfactorily solved by granting statu- 
= priority to particular procedural steps. 

n addition, there are certain types of motions which in the nature 
of things are to be acted upon only at the time when the Board reaches 
on its calendar the case to which they relate, such as petitions for 
intervention in the proceeding to be had on an application. 

Other motions involve such complicated issues that decision may 
take longer than 60 days, such as motions for consolidation of applica- 
tions in route cases which are hotly contested and involve considera- 
tion of the Ashbacker doctrine. 

Insofar as judicial review would be the remedy for denial of a 
motion implicit in nonaction thereon, problems would arise from the 
absence of any agency findings or conclusions. 

The Board therefore is opposed to this provision. 


544286019 
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H.R. 6774 


H.R. 6774 is similar to S. 2374 introduced in the Senate on Jul 
13, 1959, by Senator Carroll, with one basic distinction. H.R rl 
specifically amends the several regulatory statutes whereas §. 7 
applies to agency proceedings generally. i 


HEARING ON RECORD 


Section 2 of H.R. 6774 adds a new section 206 to title IT of th 
Federal Aviation Act, Subsection 206(a) (1) provides that in E 
ceedings which are subject to notice and opportunity for hearing and 
required by law to be based upon a hearing record, the agency's de- 
termination and decision shall be based solely and exclusively upon 
the issues, pleadings, evidence, and contentions of record in the r0- 
ceedings. It is further provided that such proceedings shal] nee 
adjudications. 

This provision lends itself to the interpretation that all adjudic. 
tions must be based upon a hearing record. If so, it would have a 
far-reaching effect upon the Civil Aeronautics Board. Under the Ad. 
ministrative Procedure Act, there is no requirement that all adjudi. 
cations must be made after notice and opportunity for hearing, Qyly 
where the enabling statute requires cases of adjudication to be deter. 
mined on the record after opportunity for hearing does the Adminis. 
trative Procedure Act impose such a requirement. 

If all adjudications were to be made on the record after oppor- 
tunity for hearing even though a hearing is not presently required 
by the Federal Aviation Act, hundreds of proceedings involving ge. 
tions 101(3), 401, 402, 490, 412, 416(b), and 1108(b) of the act would 
have to be based on a record after opportunity for hearing. 

If this section were revised so that it does not include nonhearing 
adjudications, there would appear to be no objection to it. On the 
other hand, a requirement that these nonhearing adjudications be de- 
cided only after notice and hearing upon the basis of a record would 
necessitate a considerable number of additional personnel and would 
seriously and needlessly delay the Board actions. In the areas of 
transatlantic and foreign off-route charters and foreign aircraft per- 
mits alone, the Board handles approximately 700 applications a year 
without hearings. 

Under the law today, the Board is free to hold an evidentiary hear. 
ing in connection with these or any other matters. In fact, the Board 
does hold a hearing where it considers it to be in the public interest 
and where it concludes that a useful purpose would be served even 
though a hearing is not required by statute. 

The proposed section 206(a) (1) might impose a requirement which 
is directly contrary to the recommendations of the Board in its legis 
lative program where the Board is seeking to eliminate hearings in 
certain cases where hearings are not necessary in the public interes. 

Many cases in which a hearing is now mandatory involve no effec 
on competition, and no real question of adverse public interest. In 
such cases a hearing is actually a waste of time. 

The solution, of course, is to amend section 408 as requested by the 
Board in its legislative program to give the Board discretion t 
modify the hearing requirements in such cases. H.R. 6774 seems 
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to move in exactly the opposite direction. Instead of providing 
relief in areas where more flexibility is needed, a requirement for a 
hearing record in all adjudication cases would virtually place the 
Board in a judicial straitjacket. The Board, therefore, urges amend- 
ment of section 206(a) (1) to clearly exclude any such interpretation 
thereof. : 1 Seat ane Nees 

The remainder of section 206(a) is unnecessary because it is similar 
to the provisions of the Administ rative Procedure Act except for the 
definition of “record.” Section 7(d) of the Administrative Procedure 
Act adequately defines what shall constitute a record for decision, and 
we see no reason to change this provision which has worked well for 
many years. 

EX PARTE COMMUNICATIONS 


Proposed sections 206 (b), (c), and (d) deal with the problem of 
ex parte influence. Subsections (b) and (c) prescribe the responsibili- 
ties of agency members and hearing officers, while subsection (d) sets 
forth the responsibilities of litigants and others. 

Section 206(b) provides that it shall be unlawful for any agency 
member or hearing officer who presides over or participates in the deci- 
sion or conduct of a proceeding to permit, receive, entertain, or con- 
sider ex parte private interview, argument, or communication per- 
taining to his consideration or decision except in circumstances au- 
thorized by law or upon reasonable notice to all parties of record. 

Under section 206(c) all such communications together with a state- 
ment of circumstances must be made a matter of record with notice 
iven to all parties, If such communications are oral, a summary must 

prepared for this purpose. Civil and criminal sanctions are pro- 
vided for failure to comply with this subsection. 

Section 206(d) makes it unlawful for any person with intent to 
influence the consideration or decision of a proceeding to communicate 
ex parte, directly or indirectly, with an agency member or hearing 
oflicer concerning a proceeding which is pending except in cireum- 
stances authorized by law or upon reasonable notice to all parties of 
record, 

Section 206(d) should be clarified to the effect that it does not pro- 
hibit a Board member from discussing a case with even such staff 
personnel as had nothing whatever to do with the case. To a consider- 
able extent an agency’s expertise lies with its staff. If the members 
were cut off from ready access to staff expertise by rigid separation of 
its functions in administrative procedure, we must pay the cost which 
would be high in time, money, and efficiency. We agree that the 
Board in hearing cases should not communicate with a staff member 
who is actively participating in the case as counsel or witness, and our 
regulations so provide. 

While we have no quarrel with the general objective of public dis- 
closure, we feel that proposed section 206(c) (1) as presently drafted 
would create serious problems and place an unreasonable burden upon 
the Board. 

This section would require all written communications to be made 
a matter of record in the public file and notice thereof given to all 
parties. The Board now follows the practice of placing such com- 
munications in the docket and would have no objection to enacting 
such a provision into law. 
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The requirement, however, that notice be given to all parties would 
place a substantial additional burden upon the Board, particular] 
in route cases where there are a large number of parties in the 
ceeding. o 

With respect to oral communications, this raises even greater prob. 
lems, which I have already discussed in the comparable provision of 
section 225(b) of H.R. 4800. 

As you have previously stated, Mr. Chairman, one of the pur 
of these hearings, in addition to finding out how effectively the agen. 
cies are performing their statutory functions, is to determine the ade. 
quacy of existing law in relation to those functions and what changes 
in the law are needed to enable the agencies to better accomplish their 
regulatory objectives. 

There are several items on the Board’s legislative program which 
should be relatively noncontroversial and which, if enacted, would 
substantially assist the Board in performing its functions. 

For example, we have recommended as item 3 of our program the 
enactment of legislation to amend the judicial provision of the ge 
so as to assure opportunity for the Board’s participation and repr. 
senation in court proceedings through its own counsel as a matter of 
right. 

Two bills have been introduced and referred to this committe 
which would implement this proposal, H.R. 7110, introduced by Mr. 
Williams, and H.R. 7103, introduced by Mr. Springer. , 

A companion bill, S. 1544, has been introduced in the Senate by 
Senator Magnuson and is now pending before the Senate Committe 
on Interstate and Foreign Commerce. 

We have also recommended as item 4 of our program the enactment 
of legislation to authorize the elimination of hearing in certain cases 
under section 408 of the act. H.R. 7111, introduced by Mr. Williams, 
and H.R. 7105, introduced by Mr. Springer, would implement this 
proposal. The companion Senate bill is S. 1545, introduced by Sena- 
tor Magnuson. 

Another proposal which we feel would assist the Board in expedit- 
ing its work is our recommendation in item 14 to clarify the Board's 
powers to determine what proceedings should be consolidated for 
hearing. This proposal is designed to overcome some of the difficul- 
ties which have arisen as a result. of the decision in the Ashbacker 


case. Legislation to implement this recommendation has been drafted 


and has been transmitted to the Congress recently. 

In conclusion, Mr. Chairman, the Board wishes to thank the com 
mittee for this opportunity of presenting its views. I hope you wil 
find our comments and suggestions helpful. Since for the most part 
our views have dealt with the substantive provisions of the bill rather 
than drafting or technical problems, the committee and its staff may 
wish to call upon the Board for further assistance, Please do not 
hesitate to call upon us if we can be of any further help to you. 

The Cuarrman. Mr. Gurney, does that complete your statement! 

Mr. Gurney. Yes, sir; the prepared statement. 

The Cuarman. We thank you very much for your discussion and 
presentation of the views of the Board on the various proposals. | 

You will recall that at the outset of your statement, in speaking 
of definitions, which I believe was in the supplemental statement 
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ou made, you suggested that the present proposed definition of pro- 
weeding be changed. 

T asked you if you can advise us as to what change you thought 
should be made, and you indicated you would cover that a little later. 
[am not sure if I understood just what changes you did suggest. in 
your statement. ‘ 

Mr. Gurney. I think it would cover that, Mr. Chairman, if you 
would leave out the word “rulemaking” in your definition of the word 
“proceeding”. 

The CuairMAN. I did notice that you suggested the term “matter” 
was too broad, and you suggested, I believe, that that be eliminated. 

Mr. Gurney. That is correct, Mr. Chairman. 

The CuairMAN. Mr. Mack ? 

Mr. Mack. Mr. Gurney, for what purpose do you use these volu- 
minous records that are developed by the CAB? 

Mr. Gurney. The voluminous records are made— 

Mr. Mack. Those that I have seen have been quite voluminous. 

Mr. Gurney. That is right, sir. But with the many litigants in the 
different cases, it is mostly produced when these litigants appear be- 
fore the examiner ; 99 percent of the voluminous record is made before 
the examiner in that case. 

Mr. Mack. We have heard up here that some of them are tremen- 
dously heavy, and in one instance it weighed something like 17 tons. 

Mr. Gurney. I would not think there were any that much. Seven- 
teen tons in one case ¢ 

Mr. Mack. Does that miss it very far? 

Mr. Gurney. I never weighed any voluminous records that would 
weigh up to 17 tons. But in very important route cases, the liti- 
gants really spend time before the examiner, and some of the cases 
cover big areas in the country, clear across the United States, or in 
local service carrier cases four, five or seven States. 

Then there are probably three or four carriers trying to get the 
assignment for that area. And then the cities come in with their 
testimony. Also, there would be exhibits as to how many people they 
have in the town or what the industries are that made up that com- 
munity. They bring in chambers of commerce circulars and things 
like that, using them as exhibits. 

Mr, Mack. Senator, we are in agreement that there are voluminous 
records? 

Mr. Gurney. For instance, Mr. Congressman, we have—I remem- 
ber one case we had, and this is concerning the number of people who 
wanted to speak at the oral argument after the examiner had made 
his initial recommended decision. We had the Texas case 4 or 5 years 
ago, and 47 members of the house and senate, and more than that many 
cities that came in, the chambers of commerce, the mayors. 

Then we had the attorneys for each airline. Those hearings went 
on for 5 days. Recently we had a case, the Great Lakes Service case, 
where we had 62 cities who sent people in, from Michigan, Ohio, 
Indiana, Illinois, West Virginia, and we gave each one of those city 
representatives, generally chambers of commerce, mayors, 10 minutes 
each, 

Well, that makes quite a record. But they must be heard. They 
would not feel right if they were not heard. The Board takes direct 
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notice of the testimony that they bring in. Generally that testimo, 

has also been given to the examiner when he held hearings jn diff 

ent areas in the different cities, in the area affected, because we ite 
to send our examiners out in the field so that it is convenient fo, th 
cities to get to the examiner and testify there, rather than come t 
Washington. 

But then when the oral argument comes on in Washington they 
feel that they would like to come in and present oral argument to 
the Board, so we give them time. 

But the voluminous records that you talk of are mostly before the 
examiners, 99 or 98 percent. 

Mr. Mack. The voluminous record that you state is made befor 
the examiner is also made available to the Commission ? 

Mr. Gurney. Yes. The examiner’s initial decision comes in and 
then each party has a right to send in a brief with objections to the 
examiner’s report, and those have to be gone over by the Boar 
members in order to acquaint themselves with the case. 

Mr. Mack. Commissioner, it is practically impossible for the Com. 
missioners to completely review and study these voluminous records 

Mr. Gurney. That is correct. The testimony and the exhibits bp. 
fore the examiner help him in making his decision. When the Board 
members come into the case, they start with the examiner’s opinion 
and then his briefs from the litigants, from the cities, and then at oral 
argument time we are acquainted with these papers that have beep 
filed and finally come out with a decision. 

Mr. Mack. Are you saying that the oral arguments do not assist 
you in making your decision ? 

Mr. Gurney. No. I am saying it does assist greatly. It is gen- 
erally a reiteration of the information contained in the briefs; yes, 
sir. 

Mr. Mack. I understood that you had stated a few minutes ago 
that you felt all of these people ought to be heard. 

Mr. Gurney. That is right. 

Mr. Mack. And that you were doing this for their benefit rather 
than for your benefit. 

Mr. Gurney. It is generally a reiteration, but it is a concise state- 
ment by the litigants that we hear in the oral argument. It isa 
lengthy thing that the examiner hears. 

Before the examiner, you know, there is also cross-examination by 
the lawyers in the case representing the different parties. 

Mr. Mack. For what purpose do the Commissioners use this volt- 
minous record? That includes the oral argument as well as the hear- 
ings. 

Mr. Gurney. I did not get the first part of your question, Mr. Mack. 

Mr. Mack. It is the same question I asked before. For what pur- 
pose do the Commissioners use the voluminous record ? 

Mr. Gurney. For reference in case you want to look up a pomt 
where there seems to be some controversy showing wn in the briefs and 
you really want to delve into it. You may refer to the transcript and 
get the firsthand information that was presented to the examiner. | 

Mr. Mack. This record in many instances seems to be so volum- 
nous that you would need a full-time librarian just to find what you 
are looking for. It is something that you could not be familiar with, 
yourself, as I understand the situation. 
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Mr. Gurney. Members become familiar with all the issues, and they 
must study them. You would feel that you were doing the best job 
you could if you did not study all the facts in the case and all the 
issues in the case and feel you had the answer. 
There is a great deal of material that is relevant but not controlling 
as to the decision. Then, of course, we do have, or the examiner has, 
assistance from certain parts of the staff in collating the information. 

Sometimes we assign a helper to the examiner, an accountant who 
sits in on the case with him and keeps daily notations. We have a few 
cases like that—very important and long cases that are going on right 
"nie too voluminous for one man, an examiner, to come up quickly 
with,unlesshehasthathelp. 

Mr. Mack. At what point is his record made available to you? 

Mr. Gurney. All of it is available if we want it. 

Mr. Mack. In the course of the proceedings; is that correct ? 

Mr. Gurney. Of course, it is not available until he issues his 
opinion, Mr. Mack. (iy ! 

Mr. Mack. In other words, it is not available to you 
of it—until he issues his opinion ? 

Mr. Gurney. That is correct. We stay away from that entirely 
until after his decision has come out. 

Mr. Mack. Is this record also made available to the opinion writers 
at the same time it is made available to you ¢ 

Mr. Gurney. The answer is “Yes,” it is made available—that whole 
record is made available to the opinion writers; yes, sir. 

They have to, under instructions from the Board, get the informa- 
tion out of the record that the Board uses to come to its decision and 
write it down so it will stand up in court. 

Are you talking, Mr. Mack, about the delays in getting out Board 
decisions? Is that what you are leading up to? That is a constant 
problem in the Board—the delays that we know cause all of those 
interested in Board procedures to have much concern. 

The Board is working on it all the time to try to improve our pro- 
cedures and hurry up the decisions. 

Mr. Mack. I am trying to determine whether the present procedures 
are appropriate for all purposes. I notice that one member of the 
Board resigned recently and he was very critical of the procedures. 
I feel that some of the things that he mentioned when he left the 
Board have some bearing on recommendations that the Board will 
make on the bills pending before us. 

That is the principal reason I raise the question. I raise it also 
because there is some question whether all the decisions of all the 
regulatory agencies are made strictly on the record. 

Mr. Gurney. That is what the intent of this bill is—to see to it 
that all the decisions are based on the record in adjudicatory cases. 

In referring to the member who resigned, leaving out the first part 
of his statement, but as to writing opinions, I think he approached 
the problem as he saw it, as to how the Board might, in one way, 
hurry up decisions. 

That was by an individual member taking the responsibility for 
writing the opinion, to have some of the opinion writing staff, the 
lawyers, assigned to each Board member. 
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We have gone over that carefully. I can only state my own per 
sonal opinion on it. That is that it would delay the Board’s oetting 
rf 5 


out its opinions rather than hurry them up. Each member hag the | 


same responsibility. After one individual member got out the Opinio 
in the way he wanted it, we would find that in some cases the fom 
other members would not like it that way, and would all write ed 
curring and dissenting opinions. 

That would take time—when you start sending those around fy 
each one to take a shot at, and then the other four members, after 
the second man got through with it, would probably dissent on thy 
second man, and so it goes. 

We find that it works best the way we are presently operating 
by all the members who sit on the case, who participate—sometimes 
we do have sickness and so forth, and sometimes we do not have q full 
Board—when the whole Board has heard the case and is responsible 
for the opinion, we sit down together and instruct the opinion writers 
as to how we want them to approach each part of the decision, 

We bat it back and forth so that when we get through the opinion 
writer has the ideas of all four and all four have agreed on th 
approach. Then it is a matter of the expertise of the opinion Writing 
section; and they, therefore, get the opinion out much faster and 
there is generally not so much dissension. 

Mr. Mack. Senator, I understood you to say at the beginning of 
your statement that you were generally in agreement with the objec. 
tives of H.R. 4800. 

Mr. Gurney. That is right. 

Mr. Mack. Then in your statement you seemed to begin to pick 
everything apart. 

Mr. Gurney. Not to any great extent. There were some details 
that we went into. 

Mr. Mack. You started out by saying you were generally in agree. 
ment, and then in the course of your statement I understood you to 
point out practically all areas of the bill where you felt changes should 
be made to carry out the objectives, which differed substantially with 
the proposed legislation. 

Did I misunderstand your statement ? 

Mr. Gurney. I do not feel that way, Mr. Mack. I feel that the 
Board’s statement. is a sincere statement. We certainly agree with 
the general objectives of the bill. anil 

Mr. Mack. I was not questioning your sincerity or the sincerity of 
the Board. 

Mr. Gurney. I know you are not. 

Mr. Mack. I wanted to see if I understood what you had said in 
your statement. 

Mr. Gurney. The statement, of course, has been approved by each 
member of the Board. I personally would say that we did not want to 
in any way say that the bill was not necessary—in fact, we are glad 
to have it in writing—but the Board must be free to utilize its staf. 

We do not want to be cut off from the help that we must have 
order to expedite these cases. The Board must have some flexibility 
in rulemaking. 

Mr. Mack. I do not mean to cut you off—are you through ? 

Mr. Gurney. Yes. 
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Mr. Mack. Do you think that the present CAB procedures and 
ractices in adjudicated cases give the parties a full judicial hearing 
to which they are entitled / 2 

Mr, Gurney. Yes, I do. We are very careful to see that every 
litigant has its full opportunity. pit 

Mr. Mack. And at the same time to protect the public interest ; 
is that correct? 

Mr. GurNEY. Yes, sir. 

Mr. Mack. In other words, at times you have competing parties 
and at other times you have only one party involved and the public 
interest to be prot ected on the other side. 

In the case of these airlines who are discontinuing local service 
routes and turning those over to the local service carriers—— 

Mr. Gurney. I think that is something that comes naturally, Mr. 
Mack, with the advent of faster and bigger airplanes, and the gen- 
eral public wanting to get every advantage of the speed that is built 
into an airplane by this modern art. 

Mr. Mack. Yes, I understand. 

Mr. Gurney. We come to the point where we believe that they 
should have that advantage. We know that you cannot have too 
many kinds of planes. 

Mr. Mack. Has that policy been established by rule? Cr how 
did you arrive at that ¢ 

Mr. Gurney. No; I think it is the general evolution and a look-see 
at the advancement of the art. 

Mr. Mack. But not by any rulemaking procedure ? 

Mr. Gurney. No. Probably the first one was an airline that said, 
“Tet’s get out of town X. We think a local service line would do 
a better job. Service to that town isn’t as good as a local service 
carrier could give it because our schedules are built on long runs.” 

Mr. Mack. I did not mean to get into a great discussion on this 
one point. 

Mr. Gurney. I have just one more point, if I might make it. We 
feel that giving the local service carriers exclusives into some of these 
cities that produce good business will not only give that city some 
better service from the smaller communities around it and bring in 
the people, and take them back home when they want to go, but it 
will increase the load factor and the traffic load of the local service 
carriers, thereby cutting down subsidy. 

The local service carrier generally uses the smaller planes, as you 
know, and are fast getting into such planes as F-27’s, Convairs, Mar- 
tins, and so forth. They are able to give this fast local service at 
times of the day that I think the people approve. 

I will cite one case where the traffic from Duluth, Minn., to Minneap- 
olis used to be handled by a trunk carrier. Now there are many, 
many more people traveling from Duluth to Minneapolis and back to 
Duluth than there ever were on the trunk carrier, because the service 
is fast, and it is what fits into that community. This is just one 
example. 

The objective of the Board is to give better service and to cut down 
_— as fast as we can. That is one of the ways we think we can 

oit. 
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Mr. Mack. Senator, I did not intend to discuss the issue this mor, 
ing. I merely raise that as a problem that may be confrontin the 
Board. If these are uneconomical routes and both parties, the t 
carrier would want to get rid of it and the local carrier would Want 
to pick it u 

Mr. Gurney. But what does the city say about it ? 

Mr. Mack. The cities, of course, would have a voice in the matter 
too. 

Mr. Gurney. That is right. 

Mr. Mack. But the important thing, I would think, there to ) 
considered is protecting the public interest. That is that if yo 
transfer this portion of a route from an airline which is making money 
and which is nonsubsidized and hang it onto a subsidized carrier, the 
taxpayers will take a beating in that case, unless it is being handled 
differently than I think it is being handled by the Board. 

In fairness, I realize that many of these routes are profitable 
routes, but I am also just as certain that some of them are not profit 
able for a trunk or for a local service carrier either, 

Mr. Gurney. I will admit right away and quick that there are some 
towns that have been taken off trunks, very few, and then given ty 
local service carriers that did work out in a few instances—we cannot 
be perfect in our decisions all the time. But the local service carriers 
generally do develop a lot more traffic from that community and ty 
that community than the trunkline ever did. 

Therefore, the citizens of that community like that kind of service 
better than the trunkline service. They take the local service carrier, 

Mr. Mack. Senator, the difference between us is that you want to 
debate the issues in the case and I would like to use it only as a 
example. My question is: What procedure do you employ in effecting 
this change ? 

Mr. Gurney. The procedure is this: We set up an area proceeding, 
like we did in the Great Lakes service case, and that included, I think, 
part of your State of Illinois. Take, for instance, Peoria, Ill. Thatis 
right near home to you, is it not ? 

Mr. Mack. Yes. In other words, you are going to set up a hearing! 

Mr. Gurney. That is right, and at which we will hear the trunkline 
carrier petitioning to get out, the local service carrier to get in, or keep 
what he has and enlarge the service there, and then the city, the State, 
or anybody else who is interested. 

Mr. Mack. And then it becomes an adjudicatory case ? 

Mr. Gurney. That is right. 

Mr. Mack. That is when you announce the hearing; is that correct! 

Mr. Gurney. That is correct; we announce the hearing. In that 
particular instance we would probably send an examiner right out to 
that city. 

Mr. Mack. As a matter of fact, in cases such as this, and I only us 
this one as an example, have not the representatives of both airlines 
been into your offices to discuss the matter with you privately! 

Mr. Gurney. Not in either case; neither the local nor the trunk 
carrier. These petitions to get out, they are routine. We had Amer 
ican Airlines petition 2 or 3 years ago to get out of Wheeling, Park- 
ersburg, or two or three towns. 

Mr. Mack. They file a petition ? 
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Mr. Gurney. Yes. That is the way the Board gets the notice. 

Mr. Mack. It is not a proceeding at that point ? 

Mr. Gurney. Mr. Mack, let me make the record clear. Before a 
petition is filed, it is all right to talk with the staff and the Board 
members. After the petition is filed and it is going to become an 
adjudicatory proceeding, then we do not hear any more about it until 
after the examiner brings in his report. { 

Mr. Mack. Of course, this committee has received considerable 
testimony that the commissions hear a lot about it after it becomes 
adjudicatory. I was just raising this point that at times the contacts 
were made during the preparation for the cases. 

Mr. Gurney. Our rules of practice prohibit that. 

Mr. Mack. I made quite a point the other day of the code of ethics 
that was used to paper the wall. But it seems that you cannot ignore 
the fact that in several of the agencies, and I mentioned specifically 
a week or so ago the Federal Communications Commission, where 
the attorneys of record seemed to be rewarded as well as the attor- 
neys and nonattorneys who were not of record, although they seemed 
to perform a very important function. The problem is existing. We 
cannot close our eyes to it. 

Mr. Gurney. May I give you a little information which has been 
brought to my attention by Mr. Newmann ? 

Mr. Mack. We are certainly happy to have information. 

Mr. Gurney. We had a transcontinental case which the Board 
decided in favor of American Airlines to go from New York to San 
Francisco. There was quite a controversy as to whether or not the 
cities, the chambers of commerce and whatnot, should have gotten 
into the case before petitions were filed. 

In other words, they wrote letters to the Board asking us to ex- 
pedite the case, to set it down for hearing. We have just issued a 
proposed revision of our rule 300, which is to make it clear that these 
kind of things will be barred in the future. 

It is pretty hard to put that out. We have asked all the cities and 
interested persons to comment on this proposed rule. After all, Mem- 
bers of Congress and representatives of cities want their problems 
taken care of by the Board. They do not want them delayed. 

It seems that we got into quite a tight squeeze on this particular 
case. That is being adjudicated in the court, I guess. I do not know 
if it is that phase of it or not, but that is the problem. 

Mr. Frieper. Will the gentleman yield at that point ? 

Mr. Mack. I will be glad to. 

Mr. Friepet. Senator Gurney, speaking of long delays, I would like 
to cite one little example. 

I think in the year 1956 Baltimore City Chamber of Commerce and 
the Greater Baltimore Committee cited the inadequacy of service at 
Friendship Airport. I think the hearing was concluded in 1957. 

I wrote repeated letters to try to get a decision on it. Then in 
1960, a couple of months ago, they came out and said, “Yes; their 
Investigation proved that we were not getting the proper service out 
of Friendship.” As of today, I do not know what your decision is 
yet. You said, “We are not getting adequate service,” but you have 
hot come out with any set plan to relieve the situation. This delay has 

en going on since 1956. 
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Mr. Gurney. I regret the delay just as much as you do, and] am 
sure every member of the Board does. The press release came out | 
a few weeks ago and gave in a general way what the final opinigy 
will say. It is in preparation now and will be coming out very goop 

Mr. Frrepex. It has been proven over the years that close to 100,009 
people, both in Baltimore and Washington, would use through flights 
Such a long delay is unreasonable. mag 

Mr. Gurney. Baltimore, by their farsightedness, has developed an 
airport that is efficient, that is wonderful, and the service they ay 
getting now from the jet airplanes, I expect, has made them fe} 
rather good. 

I am sure that they will be pleased when the final decision comes 
out, but I can hardly discuss the matter because the thing js gj] 
pending. I assure you that it is being kicked along as fast ag the 
Board can kick it. 

Mr. Frrieper. I would like to see the Board decide this matter, | 
notice when we did get through flights from Friendship we have had 
near capacities on every flight. We are one of the six largest citias 
in the United States, and we are being held back and held back. It jg 
too long a delay—since 1956. 

Thank you. 

Mr. Mack. Mr. Commissioner, I just wanted to say that I agne 
with your former fellow Commissioner, Mr. Hector, on this opinion 
writing. I certainly agree with him. He said in his statement: 

The lack of standards is not only inefficient; however equally serious is the 
fact it is unfair to the parties who have to try their case without knowing the 
policies to be applied. 

Does the Board have certain standards and policies in these cases, 
or is the situation as Mr. Hector has stated ? 

Mr. Gurney. I would argue at that point with him, Mr. Mack, 
because the Board does have very definite standards and policies. 

Mr. Mack. Do you base your decisions at all times on the same 
standards, the same policies? 

Mr. Gurney. I do not believe you would get two situations that ar 
exactly alike. But, nevertheless, we do have our standards and our 
policies pretty well made, and added to and detracted from as the art 
progresses, as aviation becomes more and more an accepted method 
of transportation. 

We try to keep up with the times; but, nevertheless, I do insist that 
the Board does have policies and standards, and precedents are set 
that we follow. 

Mr. Mack. I would like to quote further from his statement on 
page 26, his statement to the President, his memorandum to the 
President. 

The members of the agency merely vote on the outcome of a case and the 
opinion justifying the outcome is written by a professional staff. Members of 
the opinion-writing staffs explained that they conscientiously avoid statements 
of general principle as much as possible in the opinions that they write because 
they must be able to write an opinion justifying the opposite conclusion the 
next day. 

Mr. Gurney. Mr. Mack, I tried to cover that in a statement I made 
a few minutes ago as to how we instruct the opinion-writing section. 
The Board members that are participating in the case get together 
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and decide on the approach and, after that approach to the decision 
and the question before us is made, we instruct our opinion-weiting 
section on each phase of the case as we go along, and finally get 
through with the whole case. | 

ee het 4 emactiy the point I wanted to make. Mr. Hee- 
tor pointed out that the fact of the matter is. however— 


that the system does not produce consistent, informed, responsible or articulate 
judgments— 

and Iam quoting from him— 

and it is an ideal breeding ground for ex parte presentations and improper 
influence. 

That came from a member of your Commission. 

Mr. Avery. What was the last word—improper what ¢ 

Mr. Mack. Improper influence. 

Mr. Gurney. Mr. Mack, | certainly vehemently disagree with that 
satement from a Board member that was there a vear or so. I would 
like to say that the Board would be glad to furnish the complete writ- 
ten reply to the statements made, if your committee would like to 
have it. 

We have it ready. But, in conclusion, because I do not have it in 
front of me, the Board’s views as they have been gone over carefully, 
I want to say that we vigorously disagree with the statements that 
Mr. Hector has made there. 

Mr. Mack. I do not think that I am at all unfair in bringing this 
matter up, because it was given considerable publicity at the time. 

Mr. Gurney. And even the Saturday Evening Post article. 

Mr. Mack. I feel it is entirely appropriate in connection with the 
legislation because it does directly relate to the legislation. 

Mr. Gurney. Would it be helpful in considering H.R. 4800 if you 
had the Board’s reply to that article, Mr. Mack ? 

Mr. Youneer. Will the gentleman yield for a question ? 

Mr. Mack. I am sure that any portions of it that I referred to could 
be replied to by the Board appropriately. 

Mr. Gurney. We have it all ready in case you want it. 

Mr. Mack. I would like to yield to my very good friend from Cali- 
fornia. I have already taken too much time. 

Mr. Younger. I understand there is an answer to the Hector charges 
which has been prepared by the Board. 

Mr. Gurney. That is right. That is the one I am alluding to. 

Mr. Youncer. If the chairman is willing, I would like to have that 
answer introduced and made a part of the record at this point, as long 
as it has been brought up. 

Mr. Mack. I might ask in connection with this if you have also, 
or if the Board has also, sent a memorandum to the President reply- 
ing to the Hector statement ? 

Mr. Gurney. No; we have not. This is the first time that I know 
of that the Board has been queried on this statement, this Hector 
statement. Our General Counsel has prepared a reply; it is ready and 
we would be glad to give it to you if you want it. 

Mr. Mack. In other words, notwithstanding the fact that this 
memorandum was referred to the President on the 10th of September 
1959, you did not display sufficient interest to inquire of the Board 
the opinions of other members ? 
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Mr. Gurney. Mr. Mack, there may have been a request to Some 


member of the Board, and it may have been talked over some 
somehow, but it has never come to my attention. There has neyy 
been a request made to the Board that I knew of. 

Mr. Mack. I notice that the President and the Attorney Geneyy 
in the past year or so have taken a special interest in the regulatory 
agencies. I just thought they might have requested such reply, * 

Senator, we can all agree, or do we agree, on Mr. Hector’s stajp. 
ment that “an indispensable requirement of judicial process jg thy 
the decisions be made on the basis of the facts in the record”? 

Mr. Gurney. I certainly do, and I would say, Mr. Mack, that y 
do that now. 

Mr. Mack. Are you able, and are all the Commissioners able, jj 
read and study these voluminous records ? 

Mr. Gurney. I thought I made that clear a little earlier in your 
questioning, when I said it was impossible for us to go through all th 
testimony given to an examiner and all the exhibits that are produced 
to the examiner. But we carefully go over the examiner’s initial de. 
cision and the briefs that come in after that. 

Mr. Mack. In other words, the Board tries all cases over again, i 
that correct, after the examiner gets through ? 

Mr. Gurney. No, I wouldn’t say that. We haven’t that much time, 
I think that is the purpose of the oral argument, so that we can get 
the feel of the case and get, then, from the briefs that are filed, the 
checkup on the facts. 

Mr. Mack. But you frequently overturn an examiner’s opinion. 

Mr. Gurney. That is right. 

Mr. Mack. Or his conclusion. 

Mr. Gurney. That is right. 

Mr. Mack. And you base this on which record ? 

Mr. Gurney. On the record. 

Mr. Mack. Do you mean all of the record, the oral argument and 
the examiner’s hearings as well ? 

Mr. Gurney. My counsel tells me that the oral argument is not part 
of the official record. The official record is made up of the transcript 
of the hearing and the exhibits. 

Mr. Mack. I am very interested. I would like to know what you 
do with the oral arguments. I know that there is an official record 
made of the oral arguments, because I have been over there and 
watched them being made. 

Mr. Gurney. That is right. The oral argument is where the liti- 
gants and the parties sort of pinpoint the record, call it to our 
attention. 

Mr. Mack. They are also available to all the Commissioners in the 
event. the Commissioner was not there at the time and wanted tom 
check anything that was said ¢ 

Mr. Gurney. That is right. In cases where we have, for instance— 
well, for instance, we have had quite a few hearings this year wher 
there have been four Board members present. We are liable to have 
a case where we have a 2-to-2 vote and it is necessary to qualify the 
absent member. 

He becomes qualified by reading the transcript and looking at the 
briefs. After he has done that, then he says he is qualified and he’s 
ready to participate. 
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Mr. Frrepev. Will the gentleman yield? 

Mr. Mack. I will be glad to yield. 

Mr. Frrepet. How often has the board differed with the views of 
the examiners ? 

Mr. Gurney. I would not know. I could check it up for you. 

Mr. Friepev. Is it quite often or very rarely ? 

Mr, Gurney. I think as a general rule the majority of times the 
Board agrees with the examiners. I am pretty sure I am safe on that 
statement. vie ‘ 

Mr. Frrevet. The majority of the time? 

Mr. Gurney. The majority of the time. 

Mr. Frrepev. Sixty percent, seventy percent, eighty percent? 

Mr. Gurney. I cannot tell at the moment. I have never gone into 
that. ; 

Mr. Frrevex. Is there any way that can be furnished ? 

Mr. Gurney. Absolutely. 

Mr. Frrevet. I would like to have that information furnished to 
this committee. 

Mr. Gurney. On a route case or local service lines where you cover 
alarge area, the examiner would say, “Well, we are going to certificate 
carrier X in the towns X, Y, and Z,” and the Board may not like that, 
and they would certificate the carrier into towns A, B, and X. 

So it would be pretty hard to give you an answer in cases like that, 
where there are multiple points to be decided, many points to be 
decided that might get service, many cities. 

Mr. Frrevet. For what reason would the Board differ from the 
examiners, because of the oral hearings, because they did not give 
you the proper information ? 

Mr. Gurney. No. The Board might decide that the examiner was 
too optimistic that a carrier going through that territory would be 
able to furnish the public service which was warranted, and that 
the subsidy would be too high. The Board believed it did not agree 
with the Board’s policy; the amount of money coming from the 
traveling public would not warrant paying the subsidy for that line. 

Mr. Friever. Do they go into that phase of it when they are ex- 
amining the route ? 

Mr. Gurney. The Board? 

Mr. Frrepet. No, the examiner. 

Mr. Gurney. Yes, he goes into it; yes. But he may have a per- 

sonal opinion from hearing the evidence and so forth where he may 
have been sold on the idea that the traffic would build up, and after 
listening to both sides and looking at it carefully, the Board may 
decide otherwise, or the converse might be true. 
_ He may turn down a segment and the Board might say, “Well, that 
is in the public interest, and we give credit for isolation, for distance, 
for lack of bus and rail travel,” and we may say, “We will try it on 
a temporary basis.” 

.Mr, Mack. Mr. Chairman, I will yield the floor, which I had 
yielded to Mr. Friedel, because I know my time has expired. 

Mr. Gurney. Mr. Chairman, may I make one statement for the 
record at this point to answer Mr. Friedel a little more specifically ? 

The important functions of an examiner are to sift the record and 
to make findings of fact. The Board hardly ever differs in these 
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areas, but it is in applying the policy where the Board may oye 
the examiner. 

Mr. Frievet. Policies of the Board ? 

Mr. Gurney. Yes. 

Mr. Frrepex. Do oral hearings have any effect on that 

Mr. Gurney. Sometimes. I could not give the definite answer. 

The Carman. Mr. Gurney, could you return this afternoon) 

Mr. Gurney. Yes, Mr. Chairman. 

The Cuarrman. I think we better recess until 2:30 and we will i 
sume the questioning at that time. 

The Chair has been trying very diligently to make the schedule of 
this committee as convenient as possible to the members of the agen. 
cies and carrying out the program of the committee. AsT announced 
some time ago, we were going to have hearings morning and aftey. 
noon in order to get this work completed. 

I know the work of these agencies must go on in the public interest, 
For that reason I am trying to work out a schedule that igs ag eop. 
venient as possible. In view of that, I want to get through with the 
agencies this week in connection with these proposals. 

Tomorrow at 10 o’clock the chairman of the Securities and Ey. 
change Commission will be here, with his associates and staff members, 
Thursday morning the Federal Trade Commission representatives 
will bea here. Thursday afternoon, Dr. George Baker, representing 

various transportation groups and organizations, will be here, and 
with him will be the representatives of these various groups, 

Friday morning the Interstate Commerce Commission will be here, 
with one of the commissioners scheduled to speak for the Commission, 
Perhaps there will be other members and associates present from the 
Interstate Commerce Commission. 

I hope we can accomplish this schedule this week. I think it is all 
important, not only from the standpoint of this program and the com- 
mittee’s program, but from the standpoint of the agencies themselves 
who have a tremendous responsibility. 

There are a few other witnesses in addition to those I mentioned 
who have asked to be heard. 

Next week we have a heavy schedule. On Monday we have Mr. 
Clarkson coming back with the Department of Agriculture, in order 
that members who did not have an opportunity to question him 
before regarding the color additives proposal may complete their 
examination of him and others of the Department of Agriculture on 
that bill. 

Tuesday and Wednesday we have a special panel of scientists- 
some 13, 14, or 15 of the outstanding scientists throughout the cour- 
try. They will be here in connection with the color additives bill, 
and particularly the so-called Delaney amendment. So you can se 
that we have a very heavy schedule for the next few days. 

Following Wednesday of next week, representatives of the Ameri- 

‘an Bar Association and other bar associations will testify in con- 
nection with these proposals. 

I am trying to give you the benefit of what we have ahead of us, 
so that you will know that we have a full program. 

With that, the committee will be in recess until 2:30. 

( W hereupon, at 12:10 p.m, the committee recessed, to reconvele 
at 2:30 p.m. the same day.) 


tury 





sT 


to 
ge 
we 
ha 
wl 


he 


16 
de 


CO: 


no 





Ih 


of 
en- 


er 


St, 
on- 
the 


Mr, 
der 
1m 
ei? 


un- 
vil, 


er'l- 
on- 


ene 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 


bo 


AFTERNOON SESSION 
The CuairMAN. The committee will come to order. 


STATEMENT OF HON. CHAN GURNEY, VICE CHAIRMAN, CIVIL 
AERONAUTICS BOARD; ACCOMPANIED BY FRANKLIN M. STONE, 
GENERAL COUNSEL; ROSS I. NEWMANN, ASSOCIATE GENERAL 
COUNSEL, RULES AND LEGISLATION; AND 0. D. OZMENT, ASSOCI- 
ATE GENERAL COUNSEL, LITIGATION AND RESEARCH—Resumed 


The CHairMAN. Mr. Avery, you may proceed. 

Mr. Avery. Thank you, Mr. Chairman. 

Senator, let me say that we certainly appreciate your arranging 
your schedule so you could reappear before the committee this after- 
noon, because I realize, as our chairman pointed out this morning, 
your work does not get done while you are gone; that it will all be 
waiting for you when you return to your office. 

You, I believe, suggested in your statement or in your response 
to questions by the members of the committee that you were sug- 
gesting a new definition for the term “proceeding.” I don’t believe 
weever spelled that out. Did we or not ? 

Mr. Gurney. We figured you might ask for that, Mr. Avery. We 
have written it down here. The term “proceeding” means any case 
which is required to be decided upon a formal record after notice and 
hearing. 

To accomplish that in this bill, H.R. 4800, we would delete on page 
16, section 222, subsections (a) and (b). We do not object to No. 3, 
defining a “person.” 

Mr. Avery. What would you do with No. 2? Would there be any 
conflict with that particular language or not? 

Mr. Gurney. No, that is all right, Mr. Avery. That would not be 
in conflict. 

Mr. Avery. I cannot find the exact provision of the bill that I am 
searching for, but somewhere in the bill it also makes a dual reference 
to when it is a proceeding of record and when notice has been given. 
You did not include that in your definition, however. Or is that 
understood? When it is a hearing of record—automatically, is 
notice given to all participants? 

Mr. Gurney. Yes. 

Mr. Avery. It is? That is covered in the Administrative Proce- 
dure Act anyhow ? 

Mr. Gurney. I am informed it is in the Administrative Procedure 
Act and also in our regulations; I know. 

Mr. Avery. Now, reducing this down to specifics, just exactly when 
does a pending application become a matter of formal proceeding? 

Mr. Gurney. A matter of a formal proceeding? 

Mr. Avery. Delete the “formal.” At what stage does it progress 
to where you would formally classify it as a proceeding under the 
terms of this bill? We better make that distinction employing only 
the definition as contained in the bill at this time. 

Mr. Gurney. As I understand it, that means when the terms of 
this bill would apply—that is, like these provisions of ethics and 
80 forth would apply. 

544286020 
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Mr. Avery. That is exactly right. 

Mr. Gurney. That would occur as soon as the petition is filed sir 

Mr. Avery. As soon as the petition is filed. Let us take this 
Kansas-Oklahoma service case. I am not trying to identify any prob. 
lems involved there but it is one I happen to be familiar with, 

Mr. Gurney. Yes, sir. 

Mr. Avery. That has been a proceeding, now, for, I guess, 5 » 
6 years, has it not? Orstill isa proceeding ! 

Mr. Gurney. The petitions were filed that long ago but we took 
the whole service area proceedings in order and it has taken a Jon 
time for a lot of the cases, so we did not actively start this case before 
the examiner until some time later than some of the other area pro- 
ceedings were started. But now that case has proceeded to the point 
where the examiner’s initial decision has been given. 

Mr. Avery. I do not want to talk about the case. 

Mr. Gurney. That is all right. 

Mr. Avery. I am not trying to establish anything, just some of 
the characteristics of it. All the cases involved there have got to 
be identified as docekt such and such. 

Mr. Gurney. That is right. 

Mr. Avery. Some of those cases have been considered to have been 
in adjudication even before they were placed on that docket, as | 
understand you. 

Mr. Gurney. That is right. 

Mr. Avery. As soon as the application was formally filed. And 
then, following that line of thinking on through here, as soon as 
that application would be on file from any of the potential carriers, 
then the terms of this bill would become applicable as far as conduet 
is concerned of the members of the Commission or the employees of 
the Commission and ex parte actions as well ? 

Mr. Gurney. That is correct. And I might add—and I gave this 
testimony before this morning—that the Board has just recently is 
sued in the last week or so a notice of proposed rulemaking to clarify 
the very point that you brought up just now. 

Applications from carriers to serve in the area that you talk about 
or any other area are filed in the docket and as soon as we come to the 
point where we can assign an examiner and get along with those peti- 
tions, then we consolidate all the petitions that can be consolidated in 
that one hearing and in that way take care of a number of petitions 
at one time. 

Mr. Avery. I understand. 

Mr. Gurney. And then the examiner goes ahead with that docket. 

Mr. Avery. The situation that I am having a little trouble identi- 
fying and coming to any conclusion on is this: A good many persons 
may have made some general inquiry that could be considered maybe 
ex parte contacts with the Board before any applications were filed— 
I mean, perfectly legitimate ones. They are seeking information and 
maybe inquiring about procedure. Then that application is filed and 
it may be docketed or not, but we will say it is filed. Then the pro- 
visions in this bill immediately become applicable. Would that pre- 
clude the same person who had been down at the Board to make thes 
general inquiries? That would mean, if his company had an entirely 
different matter over here, five States away, that they wanted to find 








Oo @ 


™ emp Sa st Oo. Or POL 


an 


So ttt ok owe 





ir, 
his 
db. 


0k 
ng 
ore 


int 


cet, 
iti- 
ons 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 301 


some more information about, could they send somebody else down to 
the Board or could they send that same peenenn down to the Board ? 
Or how is he to be out from under a cloud? How can the board mem- 
ber be sure they have not violated the principle of this act even 
though they were in contact with the person on an entirely different 
matter ¢ 

Mr. Gurney. They would be involved in the second instance in a 
different matter. They would not in our estimation come under these 
rules on the second matter that had not yet started as a proceeding. 

Mr. Avery. It does not say that. But it says that same person 
may not. Is that not what the bill says? 

Mr. Gurney. Mr. Avery, which section are you referring to? 

Mr. Avery. I had not reduced it down to sections in this bill. It 
would come under section probably 224. I was thinking in general 
terms of the provisions of the bill as we had discussed it on different 
occasions here. 

Mr. Gurney. This ex parte prohibition here contained in this bill 
and our rules only applies when the subject matter is part of a pro- 
ceeding. ; cree. 

Mr. Avery. I am not trying to be facetious here. But in view of 
some of the situations we had publicized here lately, if one of the 
licensees at FCC, for instance, who had a license pending and would 
send his representatives and maybe talk to the Board about an en- 
tirely different case, maybe about another license he had planned 
to file with the Commission involving an entirely separate license, 
do you think he could ever be able to satisfy all of his critics that he 
was not talking about his original application on file? This is a 
hypothetical case I am talking about. It seems to me we are kind of 
getting ourselves into a situation here if one particular interest has 
a proceeding before any of the Commissioners, it is going to pretty 
near preclude him from any contacts with the Commission about 
anything. 

Mr. Gurney. It should not, because 

Mr. Avery. I agree with you it should not. 

Mr. Gurney. I think our responsibility on the Civil Aeronautics 
Board is entirely different from the responsibilities of a permit in 
some other agencies that is continuous and renews itself. When we 
get through with deciding a question as to who shall serve a certain 
number of towns or a certain segment on an airline we are through 
with that case. We may come over here in another State far away. 
The same carrier may have interest over there. That proceeding is 
not yet started so he can talk to us about that one very nicely. 

_Mr. Avery. Do you think he could do that without fear of retalia- 
tion? Do you think you could talk to him about that case a long 
ways away without any fear of retaliation at all or criticism ? 

Mr. Gurney. Yes, sir; I am sure that is the way we would inter- 
pret it if the proceeding has not started. 

Mr. Avery. That is fine. That is the thing I was interested in as to 
what your reaction would be. 

Mr. Gurney. Mr. Avery, one of our functions is to foster and 
develop transportation, as you know, and we might want to talk to 
that carrier aeesk what we could do over here to serve this segment 


of the public. It is far away from that other case. Or he might want 
to talk to us. 
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Mr. Avery. I quite agree with you. I just want to make sure we 
were not fixing it, if we passed this bill, so he could not talk to yoy 
That is what my concern was. I think he should talk to you and] 
think you should talk to him. 

Mr. Gurney. I would be glad if you would look carefully and have 
the staff look at the definition in section 222(b). We have asked that 
rulemaking there in line 20, page 16, be deleted. But if that were lof 
in there, then we think we would be in trouble. 

Mr. Avery. That isexactly what I was trying to bring out. 

Mr. Gurney. We previously asked that that be deleted in our pre- 
pared testimony. 

Mr. Avery. If it is not deleted you can imagine a situation wher 
you might have problems talking about this carrier, about the case 
completely unrelated to the one pending but nevertheless it could be 
construed to be an ex parte contact ¢ 

Mr. Gurney. That is correct. We absolutely would have trouble. 
We would not have to imagine it. We would be immediately jy 
trouble. 

Mr. Avery. When I said “imagined” I am thinking about a hypo- 
thetical case. : 

Mr. Gurney. Yes. 

Mr. Avery. That is why I employed that term. 

On page 7 of your statement, is it your interpretation of the lan- 
guage employed in section 224 that even an inquiry on the status and 
procedure involved on a case would be a violation of the terms of the 
bill as it is written ? 

Mr. Gurney. There are certain exceptions, I believe, on page 20 of 
the bill, line 17. 

If that communication of his, the example you gave. brought him 
within those exceptions, then it would be all right. 

Mr. Avery. What do you mean then, if you will refer to your state- 
ment, right in the middle of the page, paragraph 24 

Mr. Gurney. “To overcome these problems we would suggest that 
this provision be modified.” 

Is that the paragraph you refer to / 

Mr. Avery. On page 7, “The Board believes there should be ex- 
pressly excluded from the scope” and so on. 

Mr. Gurney. I have it. 

Mr. Avery. Do you think we should spell out in the bill that status 
inquiries would automatically be exempt ¢ 

Mr. Gurney. I am going to ask Mr. Newmann to answer that right 
how. 

Mr. Newmann. The exceptions set forth in section 224 would, of 
course, permit. certain exceptions to be made. We don’t feel they are 
adequate because we certainly could not exempt rulemaking or we 
could not exempt nonhearing adjudications. Nor could we exempt as 
to third persons outside the Government under this specific provision. 
So that we feel that the exception provisions that are written mto 
section 224 are not flexible enough to give us the leeway that we would 
need. 

Mr. Avery. I see what you mean there. I am not sure that was the 
correct. answer to my question that I propounded in regard to status 
reports. Do you construe a status report as being beyond the exemp- 
tion provision there ? 
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Mr. NewMann. We feel that the safest thing to do would be to ex- 

ressly exclude from the scope of the prohibited ex parte communi- 
cations these so-called status inquiries. 

Mr. Avery. That clarifies it. 

Mr. Gurney. I agree with that wholeheartedly. 

Mr. Avery. [ can remember a situation we had here a couple of 
years ago Where a» member of the executive was under considerable 
fire merely because he had written to one of the agencies making an 
inquiry on a status report. That was all he had done. But yet there 
was no end of criticism to that action because it was construed by 
some persons, anyhow, as not being a status inquiry. It was construed 
as an informal way of saying that “We are hoping that the Board 
will find their way fit to make a decision in this applicant’s favor.” 

So I think the status report becomes exceedingly important, es- 
pecially in view of the fact that in the term “persons” and under the 
definitions would include all persons in private or public life, cer- 
tainly would include Members of Congress, as 1 would interpret the 
language, anyhow. eit 

If there is any question in the minds of the Board about what status 
reports would be, I think it is important that we write some exemp- 
tions in there, because I certainly feel that it is a privilege and a 
necessary responsibility for a Member of Congress in just the dis- 
charge of his duties, to find out for an affected constituent the status 
of his application or whatever it might be pending for him. 

Mr. Gurney. We think so, too, Mr. Avery, and we would be very 
happy if you would make this real clear and I refer you once more 
to page 7 of our prepared testimony, that in the Board’s view “status 
and procedural inquiries are in no wise improper but rather repre- 
sent the normal and expected course of action.” 

Mr. Avery. I assumed that that was your position on that, but I 
thought it might be important and be emphasized a little bit more 
for the record. 

Mr. Gurney. Thank you. 

Mr. Avery. I presume that you no doubt saw the editorial page 
from a morning newspaper here in Washington under date of March 
27 where in keeping with the objective position of that “editorial 
page” they made some reference to some matters now before, or at 
one time before, the CAB. Did you see that ? 

Mr. Gurney. I have seen so many I don’t know exactly which one 
it was. 

Mr. Avery. This was headed “What Durfee Did.” Did you see 
those two letters ? 

Mr. Gurney. As to what, who? 

Mr. Avery. “What Durfee Did”: that is the caption. 

Mr. Gurney. Yes; I think I read those. 

Mr. Avery. I noticed a lot of interesting things in here, and I was 
not going to go into all of them. It makes extensive reference here 
as to the extent of contacts during proceedings before the Board by 
Members of Congress, which I thought was rather interesting. 

It says, for example, in 1957 a total of 76 Members of Congress 
participated in oral argument before the Board in adjudicatory pro- 
ceedings and in 1958 there were 103 such appearances. I guess maybe 
the record has not been searched for 1959. It could be even higher 
than that. 
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I should say that this information was in a “Letter to the Editor” 
column and those particular figures were lifted from a paragraph jn 
this letter written by Coates Lear of Washington. I am not testify. 
ing to the credibility of those figures. I am merely using them fo 
sake of an example here. 

My question is: Would those appearances by the 103 Members jn 
1958 have been proper under this bill ? 

Mr. Gurney. In accordance with the rules of practice presently 
in being and the way oral arguments are conducted, Members of Con. 
gress have been welcomed and have appeared, and that is what thos 
figures refer to. 

Mr. Avery. That is a matter of record. 

Mr. Gurney. That is a matter of record before the full Board jp 
oral argument when the parties to the case are either there themselves 
or represented by counsel. There is no ex parte involved in that or 
none intended to be involved, I am sure, in Mr. Coates Lear’s article, 
I heard about the article you refer to, but I have not read it myself. 

Mr. Avery. It seems to me there is an ethical question involved here 
when we start to separate such intervention from ex parte actions 
and we can well all come to our own conclusions. What we are trying 
to do, of course, is to preserve the independence of tie agencies, the 
objectivity of the agencies. 

In our effort to preserve that objectivity we—by “we” I mean all 
Members of Congress—frown on ex parte actions or the interference 
by special interest groups. 

It is hard for me to quite separate in my own mind the propor. 
tionate difference of the effect on the Board between an ex parte ac- 
tion and a Member of Congress appearing in behalf of one applicant 
in preference to another. 

Mr. Gurney. Generally, they do not appear in behalf of an appli- 
eant, Mr. Avery. They generally say, “We want service for this seec- 
tion or this town.” They do not generally talk about this or that air- 
line. They talk about the need of the community for aviation service 
in the area where their constituents live. 

Mr. Avery. Excuse me for interfering, but I want to stop you right 
there. You have two functions, of course. You have to decide in 
favor of one applicant as opposed to another one. But, No. 2, do you 
not have an equal public responsibility to decide when an airline is 
serving the public interest to the extent that a subsidy has to be pro- 
vided for it. Is not that just as big a decision of public interest as 
between two competing carriers ? 

Mr. Gurney. We have to balance those to see whether or not the 
public interest for the service is sufficient to warrant the payment of 
subsidy. 

Mr. Avery. Did a Member of Congress ever appear and say, “Mr. 
Chairman, do not certify this airline to serve my town”? 

Mr. Gurney. [am afraid not. 

Mr. Avery. That is what Iam trying to put into focus. 

Mr. Gurney. If he is down there he generally says he needs service 
in the community. 

Mr. Avery. He might not be appearing in favor of one applicant as 
opposed to another, but certainly he is appearing, as I have, to request, 
in effect, a public subsidy to provide service to his town, and my ques 
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tion is: Does that present any distortion of the aaerne that the 
Board is supposed to preserve, that we are supposed to help them 
reserve ? 

Mr. Gurney. I would not think so. And may I say right there that 
it is not absolutely sure that subsidy is going to be required to serve 
thattown. In other words, they appear sometimes on trunkline cases 
where the airline itself is not on subsidy or would not be put on 
subsidy by the decision coming out the same way the Congressman 
testified. 

Mr. Avery. Mr. Chairman, in view of the fact that I have been 
somewhat critical about one member consuming more than the usual 
amount of time, I certainly wouldn’t want to impose on your time any 
further. 

The CuamrrMan. Go ahead. 

Mr. Avery. I think those are the main points that I had in mind. 
So again, thank you, Mr. Commissioner, for your help to this com- 
mittee. 

Mr. Gurney. Thank you. 

Mr. Avery. That concludes my questioning, Mr. Chairman. 

The CoarrMaAn. Mr. Rogers. 

Mr. Rocers of Texas. Just one or two questions. 

Mr. Gurney, I am sorry I was late. 

Your position is simply this: That it would not be possible to legis- 
late in a situation of this kind and do any good. Is that right? I 
mean it would not help the situation if you barred people from talking 
to the Commissioners or discussing with them later or making them 
record telephone conversations ¢ 

Mr. Gurney. No, Mr. Rogers. We are in full accord with the ob- 
jectives of the bill. 

Mr. Rogers of Texas. I see. 

Mr. Gurney. We so stated in our prepared statement which you 
will find in the record. 

Mr. Rocers of Texas. You are in full accord with the bill insofar 
as documenting telephone conversations ¢ 

Mr. Gurney. We have answered those specific questions in the 
testimony this morning, I think. But if you have any 

Mr. Rocrrs of Texas. What I am getting at is this: Is it your 
position that the members of these boards, such as the one that you 
sit on, should be barred from talking to the attorneys for the litigants, 
if you want to call them that, or the litigants themselves after the 
filing, but that there be free access as between the staff of the CAB 
and the members ¢ 

Mr, Gurney. Absolutely not. After the petition is filed and it 
becomes an adjudicatory proceeding, then communications to the 
Board members and staff by any of the litigants expires until the final 
decision is out. 

Mr. Rogers of Texas. Yes. What I am getting at is this: What 
Tam trying to point up is the communication between the Commis- 
sion and the staff members. 

Mr. Gurney. I see. 

Mr. Rocers of Texas. Because you are speaking of an adjudicatory 
proceeding and I am wondering if we are not getting into a realm that 
might be very dangerous, very similar to a district attorney being 
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allowed to talk to the judge but the fellow defending the guy chargeg 
with the crime is not allowed in the courthouse. 

Mr. Gurney. I will ask Mr. Newmann to answer this and I wil] See 
what he says. 

Mr, NewMann. This does present a difficult area. Our position jg 
that there should be no ex parte communications with respect to y 
case that will be decided on a formal] record after notice and hearing 

Our position with respect to the staff is, and I might say that we 
go further than is required by the separation of functions of the 
Administrative Procedure Act, that we do not permit the counsel 
or the witnesses who participated in the case on behalf of the Board's 
staff to have any contact whatever with the examiner or with the 
Board. We feel that the other parts of the Board’s staff who wer 
not directly connected by participating in the case should be free tp 
consult with the examiner and with the Board and here lies the 
expertise of our agency where we have to rely on the staff for many 
problems. So we feel by drawing this line and going further thay 
is required by the Administrative Procedure Act that we do safe. 
guard the procedural due process. 

Mr. Rogers of Texas. Do you feel that any possible conduit for 
the transfer of new or additional information or information that 
might be of influencing nature is cut. off by that procedure? 

Mr. Gurney. Yes, sir, we certainly would not permit additional 
factual information to be put in in that manner. It would have to be 
made a matter of record and given to the hearing examiner or pre- 
sented to the Board in oral argument. 

Mr. Newmann. And I might say also, sir, that in cases that are ac- 
cusatory or investigatory in nature, again we go further than is re. 
quired by the Administrative Procedure Act and where the Admin- 
istrative Procedure Act only bars the witness or counsel who par- 
ticipated in the case, our own regulations bar not only the witness or 
counsel but the entire Bureau of Enforcement. 

Mr. Rocers of Texas. Well, now, the thing about that is this: I 
mean it all looks very good in the picture that is painted but the thing 
I am thinking about is this, that you say that the staff members of 
the particular Commission who have not participated as witnesses 
or the examiner in the case are, of course, free to converse with him. 
Let us go one step back of that. 

Are the witnesses or the people who have conducted the investiga- 
tion, including the examiner, free to have access to the staff members 
who have access to the Commission ? 

Mr. Newmann. I think that we shouldn’t be misled by what may 
be meant by “free to discuss the case.” Under the Board’s procedures, 
for example, a staff member who did not participate as witness or 
counsel may be available for consultation at the request of a Board 
member or the examiner to develop something from the record that 
is part of the factual record. He would not under our regulations 
present “new matter” to the member or to the examiner. 

Mr. Rocers of Texas. It would be for explanation of matters in the 
case ? 

Mr. NewmMann. He might evaluate or analyze an exhibit. 

Mr. Rocers of Texas. Are the participants in the case notified when 
this takes place ! 
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Mr. Newmann. No, sir, this is part of the decisional process. 

Mr. Rocers of Texas. Then they are, of course, more or less at the 
mercy of whatever the explanation might be that the Commissioner 
isin doubt about ? 

Mr. NewmMann. We do not feel that this is anything more than the 
judge, so to say, mi aking his decision and this is part of the utilization 
of the "Board's ‘staff to prepare the final opinion. 

Mr. Rocers of Texas. That is his staff, not the examiner or not the 
witnesses ? 

Mr. NewMann. Well, for example, with the Board we have set up 
a separate | organizational unit called the Office of Carrier Accounts 
and Statistics. 

Mr. Gurney. And the participants stipulate in the record that any 
record of origin and destination of passengers, which gives us a 
pretty good record as to how much travel we can anticipate on that 
new segment, they stipulate that any up to date records that the Office 
of Carrier Accounts have, they can be analyzed by that division of our 
staff and the results brought down in concise form and given to the 
examiner and it can also be used by the Board at a later date. 

Mr. Rogers of Texas. Those can almost be a mathematical certainty. 
They are simply statistics. 

Mr. Gurney. That is right. 

Mr. Rocers of Texas. Which of course, if they change in the mean- 
time they are supposed to be taken into consideration, I think, because 
you would not decide a case on—— 

Mr. Gurney. The statistics are generally stipulated in the record. 

Mr. Rogers of Texas. I mean it would be silly to decide the case on 
statistics that changed between 1959 and 1960 measurements. You 
would use 1960 statistics, it would seem to me. 

Mr. Gurney. It is a way we have of a carrier that wants to be 
certificated into a particular area. He will say, “I believe that we are 
going to have a 20 percent increase.” 

The examiner ‘Ss opinion comes out and he says, “I believe it is 10 
percent.” 

The Board comes up a little later after the oral argument and we 
say, “What was it”? 

Mr. Rocers of Texas. Yes. 

Mr. Gurney. That is where we get our up-to-date information and 
that is agreed to in advance by the parties to the case. 

Mr. Rogers of Texas. Yes. 

Mr. Gurney. I might say that that is about the only kind of addi- 
tional inform: ation that is not in the original record that the Board 
asks for in deciding cases. We always want to be brought up to date 
before we decide a case and I cannot at the moment think of anything 
else that we would ask the staff for. 

Mr. Rocers of Texas. Now, Mr. Gurney, would it not be fair even 
concerning subsequent statistics that we are talking about or sub- 
sequent estimates that could almost be made certain mathematically, 
that information go to the interested parties in the case? 

Mr. Gurney. Oh, yes. That is public information and we put it 
out as fast as we can get it printed. 

Mr. Rogers of Tex: as. How about telephone communications to the 
decision making officials which informs the officials of documents that 
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are not in the record that might cause the Commission to reverse op 
modify its first decision ? 

Mr. Gurney. There should not be any communications to the Board 
members that is ex parte. 

Mr. Rocers of Texas. That is what I am talking about. In othe 
words you say there should not be any communications as to that and 
no reference / 

Mr. Gurney. We would discourage it, I am sure, Mr. Rogers, and 
I would say “Wait a minute. If you are going to talk about ¢ gag 
before the Board, I can’t talk to you.” 

Mr. Rogers of Texas. In other words, you do not think it would be 
right for a communication of that kind to come in or for your atten. 
tion to be called to a document that was not a part of the record? 

Mr. Gurney. That is correct. 

Mr. Rogers of Texas. In other words, if there was a document that 
should have some effect on the record you do have a proceeding where. 
by the matter can be reopened and the document put in? 

Mr. Gurney. He can petition for reopening of the case if it js of 
sufficient importance, if he isa party to the case. 

Mr. Rogers of Texas. That document could be submitted to yoy 
for consideration to determine whether or not it was of such impor. 
tance as to reopen the case ¢ 

Mr. Gurney. No, he would have to file it with the Board. 

Mr. Roeers of Texas. He would have to file it. The other parties 
would have notice ? 

Mr, Gurney. Yes. He would have to supply a certain number of 
copies and file it in the docket section and it would then be available 
to the other parties in the case. I believe we require 19 copies. 

Mr. Rogers of Texas. You would feel that any communication by 
telephone or any reference to any documents that might have come 
to you over the telephone should be made a part of the record and in 
so far as the final decision is concerned, even though you were not 
influenced by the telephone conversation, and even though you cut 
it off. 

Mr. Gurney. We would not allow any oral communication on a 
thing like that. Written communications, Mr. Congressman, of course 
we cannot help them coming in but as soon as they do come in they 
are put in a public correspondence file in that case. 

Mr. Rocers of Texas. What I am thinking about is this. If I 
called you up and said, “Mr, Commissioner, I have some information 
here in a case that you are in down there,” and cite you the case and 
give you the docket number and tell you before you can stop me 
what the instrument is, you say, “Wait just a minute, Congressman, 
I cannot. talk to you about that case, because it is an adjudicatory 
matter and I just can’t talk to you about it.” 

Now don’t you think that the record ought to show some reflection 
or reflect the fact that you were called and that this was called to 
your attention, whether you looked at it or not ? 

Mr. Gurney. I agree with you on that. We do not want, I dont 
think, to overburden the Board to make some record and put it m 
the public correspondence file. But before any Member of Congress 
or any party got very far I would say, “Oh, oh, wait a minute. 
Please put that in writing and send it to the Board.” 
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Mr. Rogers of Texas. What I am thinking about is the record 
would reflect that you said, “Oh, oh, wait a minute.” 

Mr. Gurney. Well, unless we made some record of the telephone 
conversation, of course it wouldn’t be 

Mr. Rocers of Texas. That is what I am talking about, is a record 
made of the telephone conversation. 

Mr. Gurney. We are going to get an awful burden there for the 
Board. I would like to refer you to page 10 of our prepared testi- 
mony here this morning. 

Mr. Rocers of Texas. You mean you have a lot of those calls, Mr. 
Gurney ? s 

Mr. Gurney. No. 

Mr. Rocers of Texas. That is what I figured. 

Mr. Gurney. But supposing I got a telephone call 

Mr. Rocers of Texas. Sure. 

Mr. Gurney (continuing). And I write down a memorandum as 
to what Jim Jones said. Then I put it in the file and he does not have 
notice of it. Maybe he doesn’t agree that that is what he said and he 
had no notice that I put this incorrect, according to his thinking, 
memorandum in the file about what he said. It doesn’t seem to me 
as though that would be fair unless he has notice and a chance to 
rebut. ; ‘ 

Mr. Rocrrs of Texas. Couldn’t you say: “Oh, oh, wait a minute 
here. Now you understand I have to make a record of this telephone 
eall and I am going to put in the record that you called me about this 
thing and if you want to come up here and see what I wrote you can 
come and do that.” Do you not think that about once or twice of 
that happening, it would create such embarrassment in certain situa- 
tions of where you would not have very many telephone calls any 
more ? 

Mr. Gurney. In the meantime if he did call under the terms of 
this bill I think he would be subject to a criminal penalty anyway. 

Mr. Rogers of 'Texas. Yes, sir. Of course if he had to go to jail for 
that he sure would stop the telephone calls. 

Mr.Gurney. We don’t like to have folks go to jail. 

Mr. Rocers of Texas. But you have to have evidence of the fact he 
did call is the point I am making. 

Mr.Gurney. That is right. 

Mr. Rogers of Texas. That is all, Mr. Chairman. I didn’t mean to 
take so much time. 

Mr.Gurney. I hope I gave you a reasonable answer. 

Mr. Rocers of Texas. It is something to explore. That is all I am 
trying todo. I know it isa tough problem. 

Mr. Gurney. Thank you. 

The Cuarrman. Mr, Gurney, does the Board take the position that 
some legislation is needed in this area 

Mr. Gurney. Yes, we do. It would be helpful. 

The Cuarrman. I wanted to try to establish that to start with. Do 
you think that such legislation should attempt to make the provi- 
sions somewhat uniform among the so-called independent regulatory 
agencies ? 


_Mr. Gurney. Just as far as possible when ethics are concerned; yes, 
sir, 
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Now, for instance, there is a continuing licensing matter in som, 
agencies. So they probably would be different from ours where we 
finish a case and that is it. Sothey would not fit each agency, There 
may have to be some differences. But uniform as nearly as it could 
be done. 

Mr. Avery. Mr. Chairman, will the gentleman yield for a question 
on that very same thing. 

The Crarman. I yield. 

Mr. Avery. Mr. Gurney, you made that statement several time 
when you make a decision you have disposed of that case, so there. 
fore it ceases to be before the Commission. - I keep getting back to 
this subsidy situation. I do not believe you ever entirely dispose of 
the case. You are not sure you do, are you? If you certificate an 
airline to serve X number of towns, and if there were no subsidies jp. 
volved, yes, I could agree until they seek to cease serve, you haye 
disposed of it. But under the present arrangement it seems to me 
that you potentially also have that before you because a subsidy jg 
never spelled out in a certification itself, is it? It is more or legs 
of a flexible amount of money contingent upon the earnings of the 
airline. 

Mr. Gurney. We do have policies established such as our “use it 
or lose it” policy where the Board reserves to itself the right to re- 
open a case. Of course a new petition might come back on that 
segment on occasion that has just been finished, subsequently another 
petition may come in on that same area but that would start a new 
docket. 

Mr. Avery. That would be a new proceeding ¢ 

Mr. Gurney. That would start a new docket and a new case. 

Mr. Avery. That answers my question. 

Thank you, Mr. Chairman. 

The CuHatrmMan. Do you distinguish some difference between an 
“agency hearing” provision subject to notice and opportunity for hear- 
ing and the term “proceeding” referring to adjudication ¢ 

Mr. Gurney. If you are referring to the differentiation which we 
have tried to explain up to this point, as rulemaking and then the 
other side as an adjudicatory proceeding, there is a difference. 

The CHatrman. Do you think that all such proceedmnge-" 

Mr. Gurney. Meaning the evidentiary hearing ¢ 

The Cuatrman. That is hearing proceedings subject to notice and 
opportunity for hearing should include all adjudications? 

Mr. Gurney. All of these agencies, did you say, Mr. Chairman? 

The CuatrmMan. Adjudications. 

Mr. Gurney. May I have the question repeated ? 

The CuHarrMan. Yes. 

(The question was read by the reporter.) 

Mr. Gurney. I will ask Mr. Newmann to answer that. The answer 
is “No.” 

Go ahead. 

Mr. Newmann. Mr. Chairman, there are many nonhearing types 
of adjudications that the Board handles under the Federal Aviation 
Act. If all of these nonhearing adjudications were to be included 
within the confines of this bill, the Board would then find it very difi- 
cult to perform its statutory responsibilities, and as Mr. Gurney has 
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inted out in his prepared statement there would be some 600 or 

00 of those cases in which we do not have hearings today that would 
be required to be determined on a record after hearing. 

The CuamMaNn. Are those to be determined by evidence as well as 
the pleadings and issues ¢ ' = (a 

Mr. Newmann. There is no requirement, Mr. Chairman, under the 
Federal Aviation Act that these cases today be decided after notice 
and hearing. If the Board finds it necessary under certain conditions 
and circumstances where a hearing would be useful, the Board can 
and does from time to time set them down for hearing. In that case 
the “Principles of Practice of Part 300” would then become appli- 
cable and all of the provisions against ex parte communications would 
then be brought into play. 

The CHARMAN. Now, are these provisions then where the case is 
to be determined on the issues, pleadings, and the evidence of record, 
and so forth, required by law ? 

Mr. NewMann. Some of the hearings which are held by the Board 
and are determined on a formal record after notice and hearing are 
required by law. In those cases our principles of practice would be 
applicable. Some are not required by law to be decided on a formal 
record after notice and hearing. 

The CuarrMAN. Those that are required by law to be decided on 
a formal record then should include such adjudications as come within 
that purview ? 

Mr. NewMaAnn. Yes, sir; very definitely. 

The CuarrMan. Do you think of any other kind of hearings of 
record which by law are made subject to the procedures governing 
adjudications? Some that are not required by law ? 

Mr. NewMANN. I am not aware of any others. 

The Cuarrman. Do you think of any hearing provision which by 
the agency notice of hearing should be made a subject of considera- 
tion ? 

Mr. NewmMann. I am not sure I understand your question, Mr. 
Chairman. 

The Cuarrman. The point I am trying to get at, this is in the 
American Bar Association bill, it says all of those agency proceedings, 
hearings, in which there should be notice and opportunity for hearing 
and required by law that shall be based solely and exclusively upon 
the issues, the pleadings, the evidence and contentions. All of those 
that come under that category in the nature of adjudications should 
bebrought within this group. You said yes? 

Mr. NewMaAnn. That is correct. 

The CHarrman. Some of the agencies and some of the other wit- 
nesses Who have testified say there are certain rulemaking procedures 
that actually bring the case in the same category as an adjudicatory 
proceeding as described above. Do you have any of these at the 
Board ? 

Mr. Newmann. No, sir. I don’t know of any rulemaking pro- 
ceedings that would be brought into play within that area. Our rule- 
making proceedings are what we call informal rulemaking as set 
forth by the Administrative Procedure Act which do not require 

The Cuarrman. Do you have any rulemaking proceedings with the 
Board whereby the matter or the case before the Board, the proceed- 
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ing before the Board is determined which actually amounts to th 
same as an adjudication of a case ? , 

Mr. NewMann. We have ratemaking, Mr. Chairman, which 

The CuHatrman. That is precisely what I was leading into, 

Mr. Newmann. Which must be determined after notice and hear. 
ing, and therefore should come within the ex parte bars of these bills 

The Cuarrman. Are all of your ratemaking procedures dealt with 
by rulemaking ? 

Mr. Newmann. I don’t believe that any of our ratemaking proce. 
dures are dealt with by the procedures involved in rulemaking, We 
apply the hearing procedures to our ratemaking and the “Principles 
of Practice of Part 300” which would be applicable. 

The Cuarrman. If I understand you correctly, you have part of 
your ratemaking procedures that are conducted under the rulemakin 
procedures and part under the regular procedures of adjudication, 

Mr. Newmann. Mr. Chairman, the distinction which we made jp 
our principles of practice is whether a case is decided on a record 
after an evidentiary hearing. If a ratemaking case is decided after g 
hearing on a formal record the principles would be applicable, § 
that the adjudicatory procedures would then apply. 

The Cuarrman. Then do I understand that where you have a rate. 
making proceeding that does not require a hearing, it is determined 
under regular rulemaking proceedings. But if a hearing is required 
and the matter determined on the basis of the issues and the evidence 
and so forth, then it leaves the rulemaking procedures and becomes 
an adjudicatory matter ? 

Mr, NewMann. I am not aware, Mr. Chairman, of any ratemaking 
procedures of the Board that are not governed by notice and hearing 
on a formal record. 

As I just stated, Mr. Chairman, we do not differentiate between 
rulemaking and adjudication for the purpose of applying part 300. 
The test here is whether or not the matter is to be decided on a formal 
record after notice and hearing. I am not aware of any rate cases 
that the Board handles that are not required to be decided on a formal 
record. Every case that I know of would be decided on a record after 
notice and hearing. 

The Cuarrman. All right. Then do you not think that even in 
rulemaking where there is a requirement or where there is a hearing, 
evidence, and so forth, that ex parte contact should be prohibited! 

Mr. Newmann. Yes, sir, if the rulemaking involved is one which 
should be decided on a formal record after notice and hearing. 

The Cuarrman. Allright. Then that being true, why do you want 
to strike out of this legislation of proposed legislation the reference 
to all rulemaking ? 

Mr. NewMann. When we struck that out, Mr. Chairman, the sub- 
stitute which we offered took care of any case to be decided upon 4 
formal record after notice or hearing, whether it be rulemaking or an 
adjudication. So by striking out rulemaking we still covered this 
area. 

The Cuarrman. Then we are just playing around with words, now, 
if that is the case, are we not ? a 

Mr. Newmann. No, sir, I don’t think so. The way the bill 1s 
drafted, H.R. 4800, there would obviously be a very large area that 
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would be involved where there would be no hearings, what we call 
informal rulemaking. By the definition which we have suggested as 
a substitute you would then have any case to be decided on a formal 
record after notice of hearing subject to the bar against ex parte com- 
munications and that is what we feel should be done whether it be 
rulemaking or adjudication. 

The Cuamrman. In other words, you agree, then, with the philos- 
ophy that has been handed down by the Circuit Court of Appeals in 
the Sangamon case. 

Mr. Gurney. Yes, we do, Mr. Chairman. If I understand the 
Sangamon case you are talking about. 

The CuarrmAN. Yes. The reason that I ask that question, I had 
the impression and maybe erroneously so, or did not understand that 
what you were recommending here was contrary to the principles 
which are handed down in that case by the Circuit Court of Appeals 

Mr. Gurney. No, we did not want to—— 

Mr. Avery. The Supreme Court, Mr. Chairman. 

The CuatrMAN. It was the Supreme Court, was it not, that sent 
it back? 

Mr. Avery. Supreme Court. 

Mr. NewMann. I don’t think we want to leave that impression, Mr. 
Chairman. 

The CuatrMan. Beg pardon ? 

Mr. Newmann. I said we certainly would not want to leave that 
impression. I think the point we were trying to make was we don’t 
feel that the delineation between rulemaking and adjudication is nec- 
essarily the best test of whether or not these ex parte communications 
should be barred. We suggest the test should be whether or not it is 
a proceeding which would be decided on a formal record after notice 
and hearing. 

The Cuatrman. Actually, I think that is what we intended to do 
in the provisions of H.R. 4800. I have a feeling that that is what the 
American bar actually intended with its bill, H.R. 6774. 

Mr. Newmann. Mr. Chairman, I think I should point out that 
we have studied very carefully the various bills that have been sub- 
mitted by the American Bar Association and some of them go much 
farther than H.R. 6774. 

The Cuarman. Yes, I am very well aware of that. 

Mr. Newmann. We weel that the language of 6774 as presently 
drafted would not give us the flexibility with respect to the informal 
rulemaking cases which are not decided on a record after notice and 
hearing. 

The Cuarrman. You did read the substitute language in the record, 
did you not ? 

r. NEwMANN. Yes, we certainly did. 

The Cuairman. I understand you did. 

I think as a matter of fact we just about have a meeting of minds 
as to what should be accomplished here. 

Mr. Gurney. I think so. 

The Cuarrman. The only thing about it that occurs to me, the diffi- 
culty we have had is that we had apparently so much flexibility that 
leeway has been given to certain things which have occurred which 
should not be permitted. Now, that does not mean that there is any 
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implication that members of the regulatory agencies or practitioner 
before them or applicants who have got business before them on a gen- 
eral basis have ee guilty of such impropriety. As you know, if 
we had to take the position that a large part of the public were crim. 
nals before passing criminal laws we would never have any criming] 
laws. It is what happens where there are loopholes such ag thos 
we have developed here that needs closing up. 

I want to say that I am gratified at the general attitude and offe 
of assistance of every member of these agencies nad your Board that 
have come before us. 

I must say also. that I have been disappointed to some extent jp 
the lack of suggestions which we have had from some who say that 
something needs to be done and object to what is being attempted 
without a concrete suggestion as to how it should be done. 

Mr. Gurney. Thank you very much. 

We certainly are in wholehearted agreement with your objectiye 
and we only tell you the trouble we would have with the verbiage ip 
the bill, trying to be helpful in the suggestion we have made, 

The Cuamman. The one fault that I have with your suggestions 
and this is a natural human thing to expect regardless of who might 
be involved—I have copies of your code, procedures, practices, s 
forth, applicable to your agency. Now, that, of course, applies to 
the staff and the employees of your agency. 

Mr. Gurney. Correct. 

The Cuatrman. It does not apply—— 

Mr. Gurney. And to outside people, too. 

The Cuartrman. To outside people but does not apply to the mem- 
bers of the Board. 

Mr. Gurney. Oh, yes. We are just as much covered there as the 
staff is. 

The CuarrmMan. I wanted that to be clarified for the record because 
I wasn’t aware that it did apply to the Board members. 

How much of this which you presented earlier today do you want 
included in the record ¢ 

Mr. Gurney. Appendix A. 

The Cuatrman. Yes. I have quite—— 

Mr. Gurney. You can put it all in, Mr. Chairman, or such part of it 
as your staff may think is helpful. 

The CHatrman. I do not think we should put in the record these 
procedural regulations, part 302, rules of practice and economic pro- 
visions and all of the fine print which we have here which goes on 
for several pages and so forth. We will receive that part for the files 
I think the press release which you referred to and the principles of 
practices 

Mr. NewMann. Mr. Chairman, the reason that that document was 
submitted is becanse section 302.11(b) in that particular regulation 
deals with former Board employees who may or may not practice 
before the Board and we thought this committee would be interested 
in what our rules were with respect to that phase of it. 

The Cuarrman. Yes. We are glad to have that. But the rules of 
employee conduct, I think that should go in, too. Political activi- 
ties—I do not see why that should go into the record in connection 
with the matter. 
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Mr. Gurney. Let me read one little: paragraph, Mr. Chairman, 
while you are looking there. In 1951 the Board passed a procedural 
regulation, principles of practice, and in 300.2, subsection (a) it reads 
this way, and this rule is still in effect : 


it is improper that there be any private communication on the merits of the 
case to a member of the Board or its staff or to the examiner in the case by any 
person either in private or public life unless provided for by law. 


And that is the background for the statement I made that the rules 
apply to the member as well as the staff. 

he CuHarrMAN. Yes. Well, if it is merely a matter of an agency 
action and it is good, why would not it be appropriate to actually 
make it a part of the law and get congressional backing with it ? 

Mr. Gurney. We are entirely in accord with that. That is fine. 

The CuairMAN. This is the part, Mr. Clerk, that will be included 
in the record, this and the other part will be received for the files and 


information. = 
(The information follows :) 


Civit AERONAUTICS BOARD 
WASHINGTON 25, D.c. 


For release: Immediate, April 2, 1951. 
CAB 51-31 
CAB ANNOUNCES PRINCIPLES OF PRACTICE 


The Civil Aeronautics Board today adopted a codification of the principles 
of practice which serve as a guide to all parties and to the Board and its staff 
in formal proceedings before the Board. 

The new procedural regulation, designated as Part 300, is the result of an 
action taken in December 1950, when the Board appointed from the aviation in- 
dustry the Civil Aeronautics Board Advisory Committee on Practices and Pro- 
cedures. The principles of conduct, modified and adopted by the Board, were 
the subject of considerable discussion between the Advisory Committee on Prac- 
tices and Procedures and the Board in an effort to preserve the quasi-judicial 
character of Board actions and to make definite in written form the rules of 
conduct by which all persons having business with the Board are governed. 

The Board emphasized that these principles of practice will serve the same 
purposes for the Civil Aeronautics Board as are sought by the Canon of Ethics 
adopted by the practitioners appearing before the Interstate Commerce Com- 
mission and other regulatory agencies. 

The Board stated that those who are parties to cases coming before it are 
expected to conduct themselves with honor and dignity and that the members 
of the Board and those of its employees who participate with the Board Mem- 
bers in the determination of cases are expected to conduct themselves with the 
same fidelity to standards of propriety that characterizes a judicial court and 
its staff. The Board pointed out that it is essential in cases decided after no- 
tice and hearing and upon a record, that the Board’s judicial character be recog- 
nized and protected. Specifically, in such cases the Board’s new procedural 
regulations stated : 

(a) It is improper that there be any private communication on the merits 
of the case to a member of the Board or its staff or to the examiner in 
ay case by any person, either in public or private life, unless provided for 

y law. 

(b) It is likewise improper that there be any private communication 
on the merits of the case to a member of the Board or to the examiner in 
the case by any members of the Board’s staff who participate in the hearing 
as witnesses or aX§ counsel. 

(ec) It is improper that there be any effort by any person interested in 
the case to sway the judgment of the Board by attempting to bring pressure 
or influence to bear, upon the members of the Board or its staff, or that 
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such person or any member of the Board’s staff, directly or indirectly giv 
statements to the press or radio, by paid advertisement or otherwise te 
signed to influence the Board’s judgment in the case. a 

The Board also stated that persons practicing before the Board Should ep 
deavor to present their cases in precise form, avoiding cumulative and re 
titious evidence. The Board added that it is particularly improper that per. 
sons interested in cases before the Board should provide unusual hospitalit 
to the Board or its staff; nor should such hospitality be accepted. ’ 

The CAB Advisory Committee on Procedures and Practices, appointed op 
December 15, 1950, is composed of the following members : 

Albert F. Beitel, Washington, D.C.: Gerald P. Brophy, New York City ; Pay) 
M. Godehn, Chicago, Ill. ; Hamilton O. Hale, New York City; Edward J. Hickey 
Jr., Washington, D.C.; William E. Miller, Washington, D.C.; L. Welch Pogue 
Washington, D.C. (a former Chairman of the Civil Aeronautics Board) ; Hu. 
bert A. Schneider, Washington, D.C.; and Howard C. Westwood, Washing. 
ton, D.C. 

Regulations 
Serial Number PR-19 


UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD, WASHINGTON, DC 


Procedural Regulations, Part 309 
Effective: March 30, 1951 
Adopted: March 27, 1951 


PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 


Although the standards and principles which usually govern the proceedings of 
judicial bodies have always been applicable to the Board in the conduct of its 
quasi-judicial functions, the Board has not previously reduced to written form 
those principles of practice by which the Board and the persons appearing 
before it should be governed. In December of 1950 the Board requested g 
representative committee of industry counsel established as the Civil Aeronautics 
Board Advisory Committee on Practices and Procedures to assist and to advise 
it in formulating procedures and practices with respect to proceedings before 
the Board. As an initial phase in its activity, a statement of rules of conduct 
which will serve as a guide for all parties and the Board and its staff in relation 
to proceedings before the Board has been recommended by the Committee and 
as modified is being adopted and promulgated by the Board as a guide to all 
parties in relation to matters pending before the Board. 

In consideration of the foregoing the Civil Aeronautics Board hereby makes 
and promulgates a new Part 300 to the Board’s Procedural Regulations to 
read as follows, effective March 30, 1951: 


PART 500—PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 


300.0 Applicability of Part. The principles of practice set out herein to the 
extent applicable shall govern the relationships between the Board, its staff, and 
all other persons. 

300.1 Judicial Standards of Practice. In many respects the functions of the 
Board are similar to those of a court and parties to cases before it and those who 
represent such parties are expected to conduct themselves with honor and dignity. 
By the same token, the members of the Board, and those of its employees who 
participate with the Board members in the determination of cases upon a record, 
are expected to conduct themselves with the same fidelity to standards of 
propriety that characterize a court and its staff. The standing and effectiveness 
of the Board are in direct relation to its observance, that of its staff, and the 
parties and attorneys appearing before it, of the highest standards of judicial 
and professional ethics. 

300.2 Hearing Cases—Improper Influence. It is essential in cases to be deter- 
mined after notice and hearing and upon a record that the Board’s judicial ehar- 
acter be recognized and protected. In such cases— 

(a) It is improper that there be any private communication on the merits 
of the case to a member of the Board or its staff or to the examiner in the 
case by any person, either in private or public life, unless provided for by 
law. 
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(b) It is likewise improper that there be any private communication on 
the merits of the case to a member of the Board or to the examiner in the 
case by any members of the Board’s staff who participate in the hearing 
as witnesses or as counsel. 

(c) It is improper that there be any effort by any person interested in 
the case to sway the judgment of the Board by attempting to bring pressure 
or influence to bear upon the members of the Board or its staff, or that 
such person or any member of the Board's staff, directly or indirectly, give 
statements to the press or radio, by paid advertisements or otherwise, de- 
signed to influence the Board's judgment in the case. 

300.3 Conciseness of Presentation. Persons practicing before the Board 
should endeavor to present their cases in concise form avoiding cumulative and 
repetitious evidence, since the members of the Board participating in the deci- 
sion of a case, after notice and hearing and upon a record, must familiarize them- 
selves with the evidence in the record and with the arguments made on behalf 
of the parties orally and in written briefs, and must base their decision solely 
on the record. 

300.4 Unusual Hospitality. It is particularly improper that persons in- 
terested in the business of the Board should provide unusual hospitality to the 
Board or its staff; nor should such hospitality be accepted. 

300.6 Attorney-Client Relationship. Persons practicing or appearing before 
the Board, whether or not members of the bar, should have due regard for the 
standards of professional conduct applicable to the lawyer-client relationship 
and to the relationship between a lawyer and a judicial tribunal. 

(a) The nontechnical nature of the Board’s procedure calls for special 
adherence, by practitioners, to scrupulous standards of fairness, candor, and 
consideration for the rights of others in the pleadings filed, evidence sub- 
mitted, conduct of the hearing, and briefs and arguments made. In ap- 
pearing for a client, the practitioner thereby vouches on his honor that in his 
opinion the client’s cause is one proper for determination, and in presenting 
pleadings and offering evidence he represents that the same are not offered 
for unwarranted delay and that in his opinion the content thereof is not 
misleading. Nor should he indulge in offense personalities, unseemly wran- 
gling, or intemperate accusations or characterizations. 

(bo) A practitioner, moreover, should advise his client to observe the law 
according to his conscientious belief as to its permissible meaning and should 
use his best efforts to restrain his client from improprieties in dealing with 
the Board or its staff. If a client persists in such improprieties, the prac- 
titioner should terminate their relationship. 

300.6 Violations. The Board may disqualify and deny temporarily or per- 
manently, the privilege of appearing or practicing before it in any way to any 
person who is found after hearing by the Board to have engaged in unethical or 
improper professional conduct. Violation.of any of the foregoing principles shall 
be deemed to be such conduct. 


(Secs. 205(a), 1001; 52 Stat. 984, 1017; 49 U.S.C. 425(a), 641.) 


By the Civil Aeronautics Board: 
[SEAL] (S) M. C. MULLIGAN, Secretary. 


[Administrative Memorandum No. 76 (Rev.). Subject File No. 4-8. Date: October 9, 
1957. Effective date: October 9, 1957. Supersedes: Administrative Memorandum No. 
76 dated May 11,1956. Issued through the Office of Administration] 


UNITED STATES oF AMERICA, CIvIL AERONAUTICS BOARD 


MANUAL 
To: Heads of Offices and Bureaus. 
Subject : Rules of Employee Conduct. 


Section 1. Purpose. 

Section 2. Policy. 

Section 3. Laws and Regulations. 

Section 4. Prohibited Relationships. 

Section 5, Disposition of Complaints of Misconduct. 


Section 1. Purpose. This memorandum sets forth the policy of the Board 
with respect to employee conduct and contains the pertinent statutory and ad- 
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ministrative provisions, or references thereto, applicable to officers ang ey 
ployees of the Civil Aeronautics Board. The heads of Offices and Bureays shal 
insure that this memorandum is brought to the attention of all employees ynjy, 
their jurisdiction. 

Section 2. Policy. Public confidence in the integrity and impartiality o 
public officials and employees is essential to the strength and stability of a 
democratic form of government. In a regulatory agency, such as the Ciyjj Aero. 
nautics Board, whose actions affect the safety and the financial interests of a 
large number of persons (the users of air transportation as well as the Suppliers 
of the service), it is particularly important that every officer and employee be 
completely above suspicion of improper conduct. Accordingly, it is the Dolic 
of the Civil Aeronautics Board to require that its employees adhere strictly 4 
the highest standard of conduct in all their social, business, political and other 
oft-the-job activities, relationships and interests as well as in their official actions 

Section 3. Laws and Regulations. Compliance with the policy of the Bogn 
requires that all persons be aware of the pertinent laws and regulations. Specific 
statutory provisions restricting the conduct of employees and the major provi- 
sions of law concerning conflicts of interest are summarized in Subsection 
below. Administrative provisions with respect to conduct are set forth o 
referred to in Subsection .02. The omission of reference to any otherwise jp. 
appropriate interest, activity, or relationship from the list is not to be constrye 
as approval of such interest, activity or relationship. 

01 Statutory Provisions. The following provisions, most of which jy. 
pose fines and/or imprisonment as penalties for violation, are set forth jp 
the laws of the United States. 

A. No officer or employee: may solicit contributions for a gift or presen 
for those in a superior official position, or receive any gift or present fron 
employees receiving lower salaries (5 U.S.C. 113). 

B. No employee may take an active part in political management or jy 
campaigns (5 U.S.C. 118i). See Administrative Memorandum No, 4, 
Subject File No. 4-12. 

C. No person shall be appointed or retained in a position who— 

1. Advocates, or is a member of an organization which advocates the 
overthrow of our constitutional form of government. 

2. Participates in, asserts the right to, or is a member of an organiza. 
tion of Federal employees which asserts the right to, strike against 
the Government (Public Law 330—84th Congress). 

D. No officer or employee may ask, accept or receive anything of value 
“With intent to have his decision on any issue influenced” thereby (18 
U.S.C. 202). 

E. No officer or employee may receive any consideration for procuring 4 
government contract (18 U.S.C. 216). 

F. No officer or employee may receive compensation for service rendered 
by himself or another in relation to any proceeding in which the United 
States is interested before any executive agency (18 U.S.C. 281). 

G. No officer or employee may act as agent or attorney in the prosecution 
of any claim against the United States (18 U.S.C. 283). 

H. No former officer or employee may, within two years after employ- 
ment by the United States ceases, prosecute or act as counsel, attorney or 
agent for prosecuting, any claim against the United States involving any 
subject matter directly connected with which such person was employed 
(18 U.S.C. 284). See Subsection 3.02B. 

I. No officer, or employee may act on behalf of the United States in 
transacting business with a concern in which he is an officer, member or 
agent or in whose precuniary profits or contracts he is directly or indirectly 
interested (18 U.S.C. 434). 

J. No officer, or employee may receive any salary for the services per 
formed for the United States from sources other than the United States, 
except as may be contributed out of the treasury of any state, county or 
municipality (18 U.S.C. 1914). : 

K. No employee may divulge any fact or information which comes to his 
knowledge during the course of an examination of the accounts, records or 
memoranda of any carrier or which is withheld from public disclosure by 
order of the Board (49 U.S.C. 622). See Administrative Memorandum \°. 
40, Subject File No. 1-3. 





- @y. 
Inder 


y of 
of a 
Aero. 
of 4 
Niers 


licy 
ly to 
other 
ions, 
oard 
ecific 
rovi- 
n Ol 
h or 


Tue 


1 in 
th in 


PSellt 
from 


or in 
. 24, 


$ the 


niza- 
ainst 


value 
(18 


ing a 


lered 
nited 


ation 


ploy- 
y OF 
any 
oyed 


8 in 
or or 
ectly 


rates, 
ty or 


0 his 
Js or 
e by 
) No. 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 319 


02 Administrative Provisions. The following provisions, if violated, call 
for appropriate disciplinary action, including, in cases of persistent or 
willful vio.ation, dismissal. 

A. No employee may instruct or be concerned in any manner with the 
instruction of any person or class of persons with a view to their special 

reparation for a Civil Service examination (Executive Order 9362). 

B. The appearance and representation activities before the Board of 

rsons formerly associated with the Board are restricted by Procedural 
Regulation 302.11b. 

C. The unauthorized disclosure of certain categories of information com- 
ing to the attention of officials and employees is restricted by the provisions 
of Administrative Memorandum No. 40, Subject File No. 1-3. 

D. The right of Board officials and employees to hold securities in civil 
aviation enterprises is limited by the provisions of Administrative Memor- 
andum No. 31, Subject File No. 4-14. 

E. The policy and procedures respecting indebtedness of employees are 
set forth in Administrative Memorandum No. 74, Subject File No. 4-17. 

F. No official or employee may request, receive or accept any unusual 
gift, favor, service, loan, or entertainment which might reasonably be in- 
terpreted as tending to influence the performance of official duties from 
any person, firm or organization with which he has had, or may be expected 
to have, official relations. This is not intended to prohibit the exchange of 
normal social amenities which cast no reflection on the impartiality or in- 
tegrity of the agency. 

G. No employee will engage either directly or indirectly in any outside 
employment, activity or transaction which— 

1. Tends in any way to interfere with the proper performance of his 
official duties or involves a conflict of interest ; 

2. Involves, or permits use of his official title, position, authority, 
right of access to limited information or of government resources, such 
as space, equipment, supplies and communication or transportation 
facilities. See Administrative Memorandum No. 35, Subject File No. 
1-4, for procedures dealing with clearance of unofficial articles or publi- 
cations dealing with aviation or related subjects; 

8. Might discredit the Board or the Federal Government or become 
a source of criticism or embarrassment. Employees will report outside 
employment in accordance with Subsection 4.01, below. 

H. Except as provided in Subsection 4.02, below, no individual a member 
of whose immediate family is employed by an air carrier, a person or firm 
representing an air carrier or an aviation trade association will be employed, 
or retained as an employee with the Board. 

Section 4. Prohibited Relationships. 

01 Outside Employment. All cases of current outside employment or 
proposed outside employment, will be reported by the employee concerned 
to the Head of the Office or Bureau to which assigned, in sufficient detail to 
enable such Head to make an affirmative written finding to the effect that, 
in his opinion, it is not (or is) inconsistent with the policy set forth above. 
Such reports and findings will be forwarded through the Secretary to the 
Chairman for his review and final determination. 

02 Employment of Immediate Family. Under unusual circumstances 
the Chairman may waive the restriction set forth in Subsection 3.02H, 
above. Such waivers are not encouraged, and in no case will one be granted 
retroactively after the restriction has already been violated. Requests for 
such waivers will proceed as follows: 

A. At least ten work days prior to the date the prohibited relationship is 
proposed to begin, the applicant or employee seeking a waiver will submit 
a written statement to the Office or Bureau Head concerned setting forth— 

1. Such factors concerning the employment of the family member as 
will permit a finding as to whether that circumstance will influence the 
judgment of the requesting applicant or employee on Board matters; 

2. Other pertinent considerations, such as undue hardship upon the 
applicant or employee, the family member or the Board: and 

3. A statement agreeing to forego, if the waiver is granted, any 
special privileges the applicant or employee may otherwise be entitled to. 

B. A late filed request will be rejected in the absence of a satisfactory 
explanation for the failure to make it timely. Otherwise, the Office or 
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Bureau Head will promptly prepare a statement of findings and reco} 
mendations on items 1 and 2 of the request for waiver. He will then “ 
ward his statement together with the request, to the Secretary for reton, 
mendation and referral to the Chairman. ; 
.038 Final Action. 
A. The Chairman will make a decision and return the papers to the 
Secretary, with indication of his decision, for implementation and filing 
B. The Secretary will advise the employee of the Chairman’s decision, 
If the decision is adverse, the employee will be granted an opportunity ¢, 
terminate the objectionable outside employment or relationship, as the Case 
may be. 
Section 5. Disposition of Complaints of Misconduct. Complaints ajj 
any misconduct on the part of Board employees will be handled pursua 
Administrative Memorandum No. 67, Subject File No. 4-8. 


M. C. MULLIGAN, Secretary, 

Mr. Rogers of Texas. Did you stop with political activities, for ma. 
terial in the record ? 

The Carman. Yes. Now, you have a copy of the bill, page 15, 
Do you object to or have any comment with reference to the declara. 
tion of policy other than what changes might be made ? 

Mr. Gurney. We have no changes to suggest. It is all right. 

The CuHarrmMan. On definitions you offer a specific substitute. 

Mr. Gurney. In the definitions we did offer some suggestions, and 
hope that they will be helpful. 

The Cuatrman. Yes. Then you made your suggestions with refer. 
ence to changes regarding improper influence in section 223, 

Mr. Gurney. Yes. 

The CHatrman. Now, in section 224 were the prohibitions of ex 
parte activity? At that point you do not think that any member or 
employee of the Board should have any contact on the issues or the 
merits of the case, do you? 

Mr. Gurney. We do not; no, sir. 

The CuarrmMan. What about the disposition ? 

Mr. Gurney. What do you mean by “disposition,” Mr. Chairman, 
if I may inquire? 

The Cuarrman. The final disposing of the case. 

Mr. Gurney. You mean on merits? 

The CuarrMan. Yes; other than the merits and the issues, 

Mr. Gurney. It should be included. 

The CuarrMan. It should be included ? 

Mr. Gurney. Yes. 

The CuHarrman. I think we are getting somewhere. As to whether 
we have the right language for it, that is something else. 

Mr. NewMann. I think our problem, Mr. Chairman, with seetion 
224(a) was the intent to conceal is required and we felt that intent 
should be deleted, that we should not make it a necessary condition 
precedent that there should be an intent to conceal. 

The Cuarrman. Yes. I think that is a very good point to empha- 
size. As a matter of fact, I think if we had had in the law even 
general provisions such as we are talking about in some of these sec- 
tions here, I do not believe we would have had such gross misconduct 
as that which we have seen in certain instances that have occurred 
over the last—well, I suppose since the independent agencies, the reg- 
ulatory agencies were first created by the Congress. 

At this point I would like to state here what Dr. Splawn said. 
Everyone knew who Dr. Splawn was. He, as a matter of fact, was a 
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member of the Interstate Commerce Commission for 19 years. He 
was president of the lL niversity of Texas, I believe, before he came 
to Washington. Is that right! 

Mr. Rogers of Texas. Who? 

The CHarrMAN. Dr. Splawn. Was he president of the University 
of Texas for 14 years ¢ 

Mr. Rogers of Texas. Yes. 

The CHarrMAN. And he gave many, many years of his life in serv- 
ice to these particular problems, In the last Congress he was a con- 
sultant, brought here at my own request with the concurrence of the 
Speaker of the House. When he left, his parting words right here in 
this committee room, sitting right over there—you must remember he 
is an old man—he said he came here as a young man. He came here 
to make an investigation. The chairman of this committee is now 
the Speaker but that was in the 1930's, and that investigation was 
necessary because of some things that had been going on. Out of that 
investigation came such as the Securities Act—the Securities and 
Exchange Act and so forth. 

Well, he said that within a matter of a few years after that there 
came a necessity for investigation of certain things that were going 
on, He said in 10 years after that there was another, and I said, “In 
another 10 years we have seen this develop.” He said, “Gentlemen, 
human nature being what it is, this is going to be my last attempt at 
public service insofar as Congress is concerned, but unless there is 
something done to set up a standard by which those who perform the 
service follow as a guide, you are going to have them in another 10 
years or so.” 

That struck me rather forcefully. Here is a man who for 25 
years had observed what was happening in this area and the reason 
it concerns me a great deal is because I think that our regulatory 
procedures and the principle on which they are established are de- 
signed to meet the needs of the public interest. But if we—and I 
say “we”—don’t ultimately do something to strengthen those pro- 
cedures, 1 am fearful that they will be completely done away with 
by some other type of procedure which in my humble judgment has 
not yet been devised to meet the needs under our system. 

It is for that reason that I think the time is long past due for some 
positive guidance. I do not say that we, or particularly my part, that 
lam smart enough to give the answers, but I think that with all of 
us working together, we can come up with what ought to be done. 

On page 4 at the top of your statement, you speak of the Board 
regulation to carry out the policy of section 223. Could you indicate 
what changes this would require in your Board’s existing rules and 
regulations ? 

Mr. Newmann. Mr. Chairman, the material on page 18 of H.R. 
4800, subsection (b), lists various illustrations carrying out the policy 
of section 223(a). I would say that in almost every instance the 
illustrations, the five illustrations set forth on page 18 of the bill, 
coincide very, very closely with the Board’s own code of ethics. 

With respect to subparagraph 1 we have two separate regulations 
which deal with that subject matter. We do feel that the language 
as set forth in paragraph 1 may be somewhat too restrictive. 

Paragraph 2, we also have two regulations which deal with that. 
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Paragraph 3 is very, very similar to our own regulations. 

Paragraph 4 again is similar to our regulations. 

I believe paragraph 5 is similar to our own regulations and title 4g 
section 434 of the United States Code. 

We would be very glad, sir 

The CuarrmMan. Maybe this istaken from your own records, 

Mr. NewMann. It could very well be, sir. 

Mr. Gurney. Where the two proposals coincide, Mr. Chairman, ] 
am sure the Board would want me to state that this point that we have 
no objection, in fact would applaud an effort to put them in the lay, 

The Cuarrman. Then the part that you question is that that gos 
beyond what you have said here and then becomes what you term hep 
as “unduly restrictive.” 

Mr. Gurney. That is right. 

The Cuarrman. What is your specific objection? In other words, 
where is this unduly restrictive provision ? 

Mr. NewMann. The paragraph 1 would have the effect of prohibit. 
ing, for example, a member of the Board or an employee from selling 
his house to some one who might be employed by an airline or an air. 
line attorney. We feel that that might be too restrictive. 

Paragraph 2 would prohibit any member and many employees from 
engaging in any negotiations for employment with any air carrier or 
any law firm that specialized in air transportation. 

We feel that this might go too far, and we certainly feel that ther 
should be very careful scrutiny, but we don’t feel that it should go 
that far. 

The Coarrman. That is a very narrow interpretation in my opinion, 
T do not think it was so intended. 

Mr. Mack. Mr. Chairman ? 

The CuatrmMan. Let me finish this. But the point I was leading 
up to is if you would go further and consider paragraph (d) on page 
19 you could see that the Board is given discretion to effectuate these 
provisions. 

Mr. Newmann. That is correct, sir. And we certainly recognize 
that. There are some—we do have some difficulty, I might say, with 
(c) which is set forth just above. We feel that that would be too 
restrictive. A 2-year bar for a member in any matter and a 2-year 
bar for the staff in matters where he was directly connected with the 
subject matter. We feel that our own regulations will certainly safe- 
guard the public interest and would not be unduly restrictive. 

The CHarrmMan. Your regulation provides for 6 months. 

Mr. NewMann. No, sir; our regulations provide a complete bar 
against a former employee if he handled or passed upon a matter 
which follows canon 36, and if the matter was pending and the em- 
ployee did not handle or pass upon it, there would be a 6-month bar. 

Mr. Gurney. It is so stated on page 5 of the original statement. 

Mr. Avery. Mr. Chairman, could I ask 








The Cuarrman. Let me yield to Mr. Mack. He asked first. 

Mr. Mack. Mr. Chairman, since the issue was raised concerning 
transactions on purchasing or selling a house, this matter was one of 
the things that was called to our attention. A former member of the 
Interstate Commerce Commission was involved in a transaction I- 
volving a house just 2 or 3 years ago. He was a former chairman of 
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the ICC and resigned. I would imagine that this bill before us is 
aimed directly at such transactions. ne 

In view of our experience I would be inclined to support it. 

Mr. Gurney. We only use that as an example, Mr. Mack. But I 
can see the dangers there but nevertheless we do not think the com- 
mittee wants to really stop every transaction that might possibly 
occur. ‘ . ; <<, 

Mr. Mack. I think the chairman is correct, that legitimate trans- 
actions would not be prohibited in the legislation. 

Mr. Gurney. With that intent definitely in the record I do not 
think we should have any objection to the language the way it is. 

The CHarrMAN. Mr. Avery. 

Mr. Avery. I just wanted to inquire from counsel. I believe 
maybe it was you, Mr. Commissioner, that said a former member of 
the Commission would be barred from ever appearing before the Com- 
mission subsequently on any matter that he had passed upon. Does 
that mean have finally rendered a decision upon or have participated 
int What is your construction of “passed upon” there ? 

Mr. NewMANN. We have had a case where an employee of the Board 
or a member has handled or passed upon the matter. 

Mr. Avery. Handled or passed upon ? 

Mr. NewMAnn. Yes, sir. Forexample 

Mr. Avery. That broadens the scope of it considerably. 

Mr. NewMann. For example, as Associate General Counsel in 
charge of rules and legislation I may have handled a particular 
matter, processed it, presented it to the Board and made a recommen- 
dation. I would be barred forever if I left the Board from ever 
coming back and having any participation before the Board in con- 
nection with that matter. That follows canon 36 of the canon of 
ethics, and we feel it is a proper rule. We go further than is required 
by the law. 

Ithink the United States Code has a 2-year bar, and I think the bill 
4800 provides for a 2-year bar. We feel that if an employee has 
handled or passed upon a matter he should never come back to the 
Board and participate before the Board in connection with that 
matter. 

Mr. Guryey. I wish you would go a little further and reply to the 
Congressman and tell him how that would apply to a Board member, 
because certainly a Board member participates in the final decision 
in most all cases, in all cases. 

The Cuarrman. In other words, under the Board’s present pro- 
cedure, you would be prohibited from going back to the Board with 
anything that had been before the Board during all this time? 

Mr. Newmann. Are you talking to the Senator? 

The Cuarrman. That means everything. 

Mr. NewMann. You mean a member of the Board ? 

The CHatrman. Yes. 

_ Mr. Newmann. I would say if a member of the Board participated 
in a decision that would be certainly handling or passing upon, and 
if he voted and his vote was one of the five Board members that par- 
ticipated, I would say he would be barred. 

The Cuarrman. I suppose the Board members virtually partici- 
ee In some way in practically everything that is before the Board 

uring the time they are there ? 
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Mr. NewMAnn. That may not necessarily be true, Mr. Chairmay 
There are many, many matters that are pending before the Boapj 
which do not reach the level of the Board members and we have had 
assistants to the Board members, for example, where we have per- 
mitted them to come back and practice before the Board after ¢ 
months where they did not handle or pass upon it but where the mgt. 
ter was pending and I would think the same would apply for a Board 
member, 

Mr. Avery. It could have been before a hearing examiner and neyey 
reached the Board ; is that correct ? 

Mr. NewMANN. That could have possibly been before the Board 
even there because a member might have had an active part in q 
consolidation order that might have had a direct bearing on the cage, 
He might have been considered to have handled or passed upon it, 

The CHarrman. I suppose the Board, even though it is regular 
routine, designates the hearing examiner; does it not? 

Mr. Newmann. I would not think that would constitute a handlip 
or passing upon. I do not think you can draw any flat rule, but | 
think there are many instances where the members’ participation 
would actually be a handling or passing upon and obviously there 
are many that would not. 

Mr. Avery. Of course, there are not a great many former Board 
members. That is not a major problem; is it / 

Mr. Newmann, I don’t recall any problem that has come to my 
attention where a Board member has been involved. Yes, I think we 
have had several but most of it has been with the staff. 

Mr. Avery. I would think there would be a good many lawyers, 
for instance, in this area who had at one time or another been on the 
staff down at CAB and in that particular connection would have had 
something to do with many cases, that they would have passed upon, 
and that is why I was asking you to elaborate a little bit on just what 
concept you had of “passed upon.” I didn’t think it was going to 
take 5 minutes, Mr. Chairman. I apologize. 

The Cuatrman. I had several things I wanted to inquire about but 
that isa rolleall that we have. 

Mr. Gurney. Mr. Chairman, is it your intention that the Board 
might present to you the comments made by former Board member, 
Mr. Louis Hector, and now that we do have Board comments on his 
memorandum present them both at this time? I happen to have both 
of them here available in case—— 

The CHarrman. I will get to that in just one moment. 

First, I have one or two other things before we leave. 

Mr. Gurney. All right. 

The CHarMman. Your statement with reference to the bill we have 
before us authorizing the Board to proceed in court without the—— 

Mr. Gurney. They have to goto the Justice Department. 

The CHarrmMan. The Attorney General. 

Mr. Gurney. Yes. 

The Cuarrman. Do you think of any cases where the Attorney 
General has not cooperated with you in this regard / 

Mr. Gurney. I will ask Mr. Ozment. who is the head of that D- 
vision. He can give you the better answer, Mr. Chairman. 

Mr. Ozment. We have had some instances in which there have been 
disagreements between the Board staff and the Department. We have 
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had at least one example in which we were not permitted to rely upon 
a prior court decision which we thought pertinent because that did not 
satisfy the policies of the Department. We have had several instances 
in which for one reason or another the Department did not see fit 
to support the Board and so did not participate in the case in a sense 
that their names appeared on the brief of the case. 

Now, under the scheme of things as it now exists, when we go into 
court while we in effect handle our own cases in the sense of actually 
doing the work and normally the arguing of the case, if the Justice 
Department name does not appear on the brief, that is always a sub- 
ject of comment and that is hurtful, we think, to the Board’s position 
ina given case. 

We have had one instance, one recent instance, in which the Justice 
Department simply disagreed and notes its disagreement in the brief 
which was filed on the Board’s behalf. And we think it would be ad- 
visable if we had the authority to present our own position free and 
untrammeled, unedited, if you please, and certainly uncensored from 
the standpoint of the Justice Department. 

The CHAIRMAN. In other words, in this regard you want to be com- 
pletely independent ? 

Mr. Ozment. Mr. Harris, independent in the sense that we can 
stand up and have our say. Now, the proposal which we have made, 
the bill which is pending before the Congress, does not purport to 
eliminate the Justice Department. The Justice Department under 
that proposal can have its say, too. But we want to be able to stand 
up and speak our piece. If there is any disagreement, let them say it. 

The Cuatrrman. When you say “Do not eliminate the Justice De- 
partment,” I suppose you mean from these briefs. 

Mr. OzmMEnT. From these briefs, yes, sir. 

The Cuarrman. At this time we will include in the record a letter 
to the Chairman of the Board dated July 15 and the replies which 
were received. 

(The information follows:) 

JuLy 15, 1959. 
Hon. James R. DuRFEE, 


Chairman, Civil Aeronauics Board, 
Washington, D.C. 


Deak Mr. DuRFEE: As you know, the subcommittee is currently engaged in 
aiding the House Committee on Interstate and Foreign Commerce to reexamine 
proposed legislation dealing with improper influences on agency decision and 
ex parte communications generally. Many of the comments and criticisms of 
this legislation made by agency members at our recent panel discussions have 
proved extremely helpful. We would like to continue calling on the agencies 
for aid in drafting legislation which will be effective and yet, at the same time, 
not unduly hamper agency action. In order to draw upon your firsthand 
knowledge of agency procedures we have prepared a brief series of questions. 
Although we realize that some of the information we are requesting is available 
in scattered form elsewhere, we feel it would be helpful to us to bring together 
in one place some of the basic material for our reexamination of the legislation. 

In answering these questions please be specific in listing the procedures 
which the questions call for. We are interested, at the present time, in the par- 
ticularized functions of the agency and not in general categories or classifica- 
tions. The term “proceeding” as used in the questions is not based on the 
definitions of that term contained in any proposed legislation. It is merely 
4 generalized reference to the functions of the agency, and, as such, includes 
adjudication, rulemaking, investigation, as well as other agency processes which 
do not fall within a recognized classification. 
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If you find that our questions are incomplete, or think that any other info 
tion might be helpful, please feel free to set forth additional materia] gon, 
rately from the answers to the specific questions. ial 

The following are the questions we have prepared. We would greatly ap 
ciate having this information by July 27, 1959. me 

(1) Please list and briefly characterize as to subject matter all of the Dro. 
cedures of your agency which result in a final determination of any kind, 
includes determinations as to the desirability of agency action, e.g., the Procead 
ing leading to a determination whether enforcement procedures should be 
invoked. 

(2) Which of these final determinations are required by law or by current 
agency regulation. (please cite the applicable regulation) to be made on the 
basis of a record of a hearing at which interested parties are entitled to Dresert 
their views? 

(3) In which of the instances listed in question 2 do you make determing. 
tions preliminary to the formal hearing in proceedings which are not made 4 
part of the ultimate record on which decision is based? 

(4) In what cases is it optional with the agency whether the final determin. 
tion is made on the basis of the record of a hearing at which interested parties 
are entitled to present their views? What are the agency standards used tp 
determine whether a hearing will be held? 

(5) Which final determinations are by law or by agency regulation (please 
cite the applicable regulation) not made on the basis of the record of a hea 
at which interested parties are entitled to present their views? This list shou 
include all determinations which may be based in part on a hearing but fo 
which the record is not the sole basis of decision. 

(6) In which of your proceedings do you consider it improper for ex parte 
communications to be made to the agency? 

(7) In which proceedings do you consider it desirable for effective adminis. 
trative action that ex parte communications be allowed, but that such communica. 
tions are proper only if made a matter of public record ? 

(8) In which proceedings do you consider it desirable for effective adminis 
trative action that ex parte communications be allowed and that such cn. 
munications not be made a matter of public record? 

(9) In answering questions 6, 7, and 8, to what extent would you differentiate 
between communications of the agency staff to those in the agency having the 
responsibility for decision, whether initiated by the decisionmaker or by other 
agency members, and similar communications from those outside of the agency} 
If you do so differentiate please indicate specifically in what proceedings com 
munications from the agency staff to the decisionmakers (and those of their im- 
mediate staff who participate in the process of decision) are highly desirable 
but should be made a matter of public record), and in which proceedings u.- 
recorded communications should be allowed. 

Thank you very much for making this information available to us. With your 
cooperation we should be able to present effective and workable legislation. 

Sincerely yours, 
OREN Harris, 
Member of Congress, Chairman. 


ANSWERS OF CIVIL AERONAUTICS BOARD TO QUESTIONNAIRE OF SPECIAL Suscow- 
MITTEE ON LEGISLATIVE OVERSIGHT OF THE COMMITTEE ON INTERSTATE AND 
ForEIGN COMMERCE, HOUSE OF REPRESENTATIVES, OF JULY 15, 1959 


INTRODUCTION 


The Board’s answers keyed to the nine questions are set forth below. How 
ever, in response to the invitation to set forth additional material separately 
from the answers, and because of the complexity of the subject matter, the 
specific answers are prefaced by the following brief overall statement of the 
Board’s position in respect of the general subject matter of the questionnaire. 

Initially, it may be stated that for purposes of this questionnaire the various 
types of Board regulatory proceedings subsequently discussed are classified pri- 
marily in relation to the statutory procedural requirements governing them, as 
distinguished from the Administrative Procedure Act definitions of adjudication 
and rulemaking. Thus, the economic proceedings are generally classed as “heat: 
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* and “nonhearing” ones, divided as follows: (1) those required to be deter- 
mined on the basis of a record after opportunity for evidentiary hearings; (2) 
those conducted pursuant to the rulemaking provisions of section 4 of the 
Administrative Procedure Act (regulations promulgated after consideration of 
written comments but without evidentiary hearing); and (3) those particu- 
jarized actions affecting individual interests which are taken on the basis of 
pleadings and without evidentiary hearings. Additionally, in relation to air 
safety, the Board determines the probable cause of aircraft accidents after 
investigation, and these proceedings are separately discussed. 

Also, in relation to the overall problem of ex parte communications, some 
preliminary definition of the term is in order. As reflected by the Board’s exist- 
ing principles of practice, the Board deems the term to relate primarily to com- 
munications to the Board or its staff on the merits of a particular matter by 
or on behalf of parties to a proceeding (or persons outside the Board whose 
interest would give them standing to participate), which are not served on 
other parties, or, if oral, not made in the presence of their representatives, Ex- 
cluded are so-called status and procedural inquiries together with preliminary 
staff discussions relating to agreement as to matters to be adjudicated, offers 
of settlement, and the like. The same is true with respect to those spontaneous 
communications received from the general public in relation to Board proceed- 
ings, and intra-Board communications also should be regarded as occupying a 
separate category. In the Board’s view, status and procedural inquiries are 
in no wise improper, but rather represent the normal and expected course of 
action. Somewhat similarly, spontaneous letters received from the general pub- 
lic are neither regarded as improper nor can they be prevented.’ Intra-Board 
communications are necessary to effective functioning, and there should be no 
barriers or publicity in relation thereto save as required by the separation of 
functions provisions of the Administrative Procedure Act. 

In the light of these observations and definitions, and the recognized principle 
that one person ought not be permitted to privately urge his adversary interests 
in contested matters, the Board’s position is as follows with respect to ex parte 
communications : 

(1) There should be no private communications to the Board or its staff in 
relation to the merits of matters required to be determined on an evidentiary 
record, nor any communication in cases between staff members and the Board 
which is contrary to the separation of functions provisions of the Administra- 
tive Procedure Act. The Board’s existing regulations so provide, and indeed 
go further and exclude communications to the Board from a staff member who 
participated in a hearing as witness or counsel even though the proceeding is 
one to which the separation of functions provision does not apply. 

(2) In proceedings conducted pursuant to section 4 of the Administrative Pro- 
cedure Act for the formulation of substantive economic regulations, there are 
no parties and hence no list of persons to be served. Written comments re- 
ceived should be placed in the public file (subject of course to security regula- 
tions). However, there should be no absolute barrier to private discussions 
concerning these matters, particularly since many of them do not involve ad- 
versary interests, relate on occasion to highly technical matters, and the process 
of formulation is akin to that of the legislative one. There should be no barrier 
to private discussions concerning procedural regulations which of themselves 
do not affect private rights. 

(3) In particularized actions affecting individual carriers not required to be 
determined on the basis of a record, it often is necessary for the staff to obtain 
additional information, there are sometimes emergency matters, etc. Conse- 
bsewral again there should be no absolute barrier against ex parte commu- 

cations, 

(4) There should be no barrier to ex parte communications in the field of 
aircraft accident investigations. 





1 Status inquiries are those relating to the existing status of a particular proceeding; 
and procedural inquiries are those as to how a particular matter may be brought on for 
rd consideration, etc. The Board's staff hab tually responds to inquiries with respect 
. the latter matters, and particularly in relation to civic representatives unfamiliar with 
_ Board’s procedures. Also, the Board’s staff charged with responsibility for the conduct 
of a particular proceeding necessarily must confer on occasion with the parties concerning 
matters which can be stipulated, offers of settlement, ete. 
ats Secs. 401 (c) and (g) and 402 (d) and (f) of the Federal Aviation Act provide for the 
ti ng by interested persons of memorandums in protest or support of particular applica- 
ons. Spontaneous communications fall into this general category and they are filed (as 
are written status or procedural inquiries) in the docket to which they relate. 
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In respect of the suggestion that ex parte information received by the Boar 
in any proceeding should be inserted in the public record of such Proceed: 
the Board presently follows this practice in the case of ex parte communies. 
tions received in writing from third persons. Further, any requirement of 
making a written record of all the various communications received by the 
Board would impede the Board’s functioning and probably be prohibitive 4, 
cost. It also would serve to transform what are now informal procegges to 
formal ones. Furthermore, the Board’s practice of stating the factual ang 
legal basis of its orders in the form of findings and conclusions serves to adyig 
interested parties of the information relied upon by the Board. The Boarj 
therefore does not see any great need for such a requirement which would Justity 
its cost. 

In sum, the question of ex parte communications is one which does not permit 
of generalizations applicable to all situations. The Board, if it is to function 
effectively, must retain that freedom of contact necessary to obtain overall back. 
ground information, together with needed data in relation to matters handlg 
in informal fashion. Time does not permit of a complete analysis and eyaly. 
tion of all the aspects of the overall problem. Further comments thereon may 
be supplied in the Board’s comments to be submitted on pending bills. 

Question 1: Please list and briefly characterize as to subject matter al} of 
the procedures of your agency which result in a final determination of any 
kind, This includes determinations as to the desirability of agency action, eg, 
the proceeding leading to a determination whether enforcement procedure 
should be invoked. 

Answer: The procedures of the Board which result in final determinations of 
some kind may for convenience be divided into the four categories of rule 
making normally conducted under the provisions of section 4 of the Administra. 
tive Procedure Act, decisions upon record ‘after formal hearing, decisions in 
nonhearing matters, and determination of the probable cause of accidents 
involving civil aircraft. They are listed and characterized as to subject matter 
below. 

I, RULEMAKING 


Rulemaking under the provisions of section 4 of the Administrative Procedure 
Act. This is the procedure which results in the promulgation of agency regula- 
tions issued pursuant to statutory authority and necessary to carry out the 
provisions of, and to exercise and perform the Board’s powers and duties under, 
the Federal Aviation Act of 1958. A complete set of the Board’s regulations, 
as in force at this date, is appended to the signed copy of these answers for 
the committee’s convenience. These regulations are codified as chapter II of 
title 14 of the Code of Federal Regulations and divided as to subject matter 
into five subchapters : 


A. Economic regulations 


Economic rules and regulations implement the economic regulatory provisions 
of the Federal Aviation Act of 1958." These regulations serve the following 
principal functions: 

(1) Establishing the form requirements and contents of applications, 
tariffs, reports and other materials filed with the Board. See parts 201, 
211, 221, 231, 282, 241, 242, 243, 244, 245, 246, 248, 251, 261, 262, 290. 

(2) Establishing conditions for authorizations. See parts 212, , 268, 
295. 

(3) Establishing filing and reporting requirements. See parts 234, 241, 
242, 243, 244, 245, 246, 248, 262. 

(4) Establishing air carrier accounting systems. See parts 241, 242, 248 

(5) Establishing record retention and inspection rules. See parts 24, 
249. 

(6) Prescribing rules of conduct for air carriers. See parts 202, 203, 205, 
206, 212, 223, 228, 233, 234. 

(7) Conferring operating authority on classes of air carriers. See part 
207 (charters and special services of certificated air carriers) ; part 29 


2 'The Board has power to make rules also under the Loan Guaranty Act of Sept. 7, 195, 
71 Stat. 629, but no such rules have been promulgated. 
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classification and exemption of large irregular air carriers‘); part 292 
(classification and exemption of Alaskan air carriers); part 293 (classi- 
fication and exemption of Alaskan air taxi operators) ; parts 296 and 297 
(classification and exemption of indirect air carriers, domestic and inter- 
national airfreight forwarders) ; part 298 (classification and exemption 
of air taxi operators ). 

(8) Exempting or relieving classes of air carriers from-certain provisions 
of title IV of the act. See parts 224, 225, 27, 294, 299. 


B. Procedural regulations 

procedural regulations determine the Board’s procedures vis-a-vis parties and 
the public in exercising its substantive powers and functions. In addition to a 
statement of the principles of practice before the Board (pt. 300), the Board 
has rules of practice in air safety proceedings (pt. 301), economic proceedings 
(pt. 302), and aircraft accident investigation hearings (pt. 303). Rules govern- 
ing disclosure of aircraft accident investigation information, necessary to protect 
the detached character of this function, are contained in part 311. 


C. Safety investigation regulations 
Parts 320 and 321 contain rules concerning reporting of accidents and the 
exercise of the safety investigation function by the Board. 


D. Special regulations 

Regulations which are sui generis or whose subject matters fall within several 
of the other categories are placed under this heading. At this time it contains 
only “Part 375: Navigation of Foreign Civil Aircraft Within the United States,” 
which implements the Board’s functions under section 1108(b) of the act. 


B. Regulation policy statements 


This subchapter, in part 399, contains formalized statements of Board policy, 
published pursuant to section 3(a) (3) of the Administrative Procedure Act. 


II. DECISIONS REQUIRED BY STATUTE TO BE MADE ON THE RECORD 
AFTER FORMAL HEARING 


The exercise of this function results in determination of legal rights or duties 
of parties to a proceeding. It includes instances of economic licensing, determi- 
nation of lawful rates, various approvals of carriers’ actions and relations in the 
economic field, review of certain actions of the Administrator of the Federal 
Aviation Agency, and decisions in enforcement cases. The list is as follows: 

(1) Certification of air carriers upon application; establishment of additional 
services; orders altering, amending, modifying, or revoking certificates, under 
section 401. The exercise of this function in relation to overseas and foreign air 
transportation is subject to Presidential approval under section 801. 

(2) Establishment of through air transportation service and joint rates there- 
for, section 1002 (i). 

(3) Granting, denying, modifying, suspending, and revoking foreign air carrier 
permits, section 402. The exercise of this function is subject to Presidential ap- 
proval under section 801. 

(4) Ratemaking: 

(a) Rates other than mail rates: 
(i) Section 1002(d) (prescribing lawful rate or maximum and/or 
minimum thereof) ; 
(ii) Section 1002(g) (passing on lawfulness of tariffs) ; 
(iii) Section 1002(i) (establishing joint rates and divisions thereof) ; 
(iv) Section 1003 (participation in joint boards with the Interstate 
Commerce Commission ). 
(b) Rates for transportation of mail: 
Section 406 (fixing of service mail rates and subsidy). 





‘These are air carriers using aircraft of more than 12,500 pounds maximum takeoff 
weight. Pt. 291 authorized and regulated their opeentinns in interstate, oversea, and 
foreign air transportation. Order E—9744 was intended to replace pt. 291 as the operating 
authority for these carriers which then were renamed Supplemental Air Carriers, but it 
198e took effect in respect of foreign air transportation. Order E—13436 of January 28. 
; 59, has since in turn replaced Order E-9744 in interstate air transportation and provided 
pe certification of Pe neal Air Carriers. Both Order E-9744 and E-13436 are 
weston in litigation, the Board’s power to create the large irregular air carrier industry 

ng challenged by the certificated trunkline air carriers. 
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(5) Review of denial of airman certificates by the Administrator of t 
Federal Aviation Agency under section 602. he 
(6) Review of orders of the Administrator of the Federal Aviation Age 
amending, modifying, suspending, or revoking air safety certificates. “tae 
(7) Approval or disapproval of consolidations, mergers, or acquisitions of eo 
trol under section 408(b). 7 
(8) Enforcement proceedings to prohibit violations of the act, regulations q 
orders pursuant to: . 

(i) Section 401(g) (revocation of certificate for intentional failure ¢ 
comply with the law) ; , 
(ii) Section 408(e) (acquisitions of control) ; 
(iii) Section 411 (unfair competitive practices) ; 
(iv) Section 1002(c) (other violations). 
é o Issuing cease and desist orders under section 11 of the Clayton Act (15 
.8.C. 21). 
III. DECISIONS ON PLEADINGS WITHOUT HEARING 


These decisions also adjudicate rights of parties and include forms of economic 
licensing and regulatory approvals of various kinds, as listed below. Interested 
persons are given opportunity to comment and express their views and positions 

(1) Exemption of air carriers (including grant of operating authority), see. 
a 416(b), and of indirect air carriers (such as freight forwarders), section 
101(3). 

(2) Granting, modifying, suspending, or revoking foreign aircraft permits 
(under which common carriage is not licensed, section 1108(b). 

(3) Approval of reduced rate transportation, section 403(b). 

(4) Approval of Government loans and financial aid to air carriers pursuant 
to section 410. 

(5) Review of Postmaster General's orders regarding mail schedules pursuant 
to section 405(b) and fixing maximum mail loads under section 405(c). 

(6) Withholding filed documents or other information from public disclosure 
under section 1104. 

(7) Determinations whether to institute investigations or enforcement pro. 
ceedings. 

As appears from subpart B of part 302 of the Board’s Procedural Regulations 
(attached hereto, see the answer to this question, supra), authority to determine 
whether enforcement proceedings should be instituted has been delegated by the 
Board to the Chief of its Office of Compliance, sections 302.205, 302.206. This 
was done to give the greatest possible effect to the principle of separation of 
prosecuting and adjudicatory functions. However, since the statute has vested 
the power to institute enforcement proceedings in the Board, the Board’s regula. 
tion reserves the Board’s power to institute such proceedings itself, and provides 
for Board review, on motion or on the Board’s own initiative, of a refusal of the 
Chief, Office of Compliance, to institute an enforcement proceeding, section 302 
205 (c) of the regulations. 

(8) Making orders necessary to carry out the provisions of the act under see 
tion 204 (a). 

(9) Approving guarantees of loans to certificated air carriers to finance ac 
quisition of flight equipment to improve their service and efficiency of operation, 
under the act of September 7, 1957 (71 Stat. 629). 

Note.—Adjudicatory functions exercised prior to December 31, 1958, under 
section 610 of the Civil Aeronautics Act were transferred, effective that day, to 
the Administrator of the Federal Aviation Agency. 


Iv. ACCIDENT INVESTIGATION 


Section 701(a) (2) requires the Board to investigate accidents involving civil 
aircraft and to determine the probable cause thereof. The purpose of thes 
procedures is to learn the safety lesson which may flow from the accident. The 
determination made is one fact, no legal rights or liabilities are adjudged, and 
the procedure is nonadversary and noncontentious. 

Where substantial questions of public safety in air transportation are iD 
volved in an accident, the Board may convene a special board of inquiry, (ol 
sisting of three members, one of which to represent the Civil Aeronautics Board 
and to act as chairman. These special boards have the same accident investi: 
gation powers as the Civil Aeronautics Board (Federal Aviation Act, sec. 708). 

The Board may also conduct special studies and investigations on matters 
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pertaining to safety in air navigation and the prevention of accidents in order 
to ascertain what will best tend to reduce or eliminate the possibility of, or 
recurrence of, accidents (sec. 701(a)(5)). These determinations also constitute 
factfinding without legal consequences. 

Question 2: Which of these final determinations are required by law or by 
current agency regulation (please cite the applicable regulation) to be made 
on the basis of a record of a hearing at which interested parties are entitled 
to present their views ? ‘ 

Nore.—In answering questions 2, 4, and 5 we interpret, because of the con- 
text, the phase “record of a hearing at which interested parties are entitled 
to present their views” as meaning a record of proceedings which include a for- 
mal hearing. It should be emphasized, however, that the right of interested 
parties to present their views is not dependent on the holding of a hearing but 
is, in the great majority of proceedings, exercised by submission of views in 
writing, and sometimes by oral argument before the Board. 

Answer: The proceedings in which the decision must be made on a record 
after formal hearing are listed in the answer to question 1 under “II. Decisions 
required by statute to be made on the record after formal hearing.” 

There are no Board regulations which peremptorily require an evidentiary 
nearing where there is no statutory requirement therefor. However, there are 
provisions in the regulations which provide for such hearings in the Board’s 
discretion. 

Thus section 409 of the act prohibits interlocking relationships unless “ap- 
proved by order of the Board upon due showing, in the form and manner 
prescribed by the Board, that the public interest will not be adversely affected 
thereby” but does not require an evidentiary hearing. The Board’s regulations 
thereunder (14 CFR pt. 251), provide among other things that where the Board 
is not convinced that a due showing has been made by the application, appli- 
eants will be so advised and thereupon may withdraw the application, or “may 
request that the application be assigned for hearing,” or may submit addi- 
tional information, in which latter case the Board on its own initiative may 
assign the application for hearing (14 CFR 251.13). Similarly, in proceedings 
on applications for exemption where usually no formal hearing will be granted 
the Board may, in its discretion, order such proceeding set down for hearing, 
usually upon a request showing good cause therefor (14 CFR 302.408). 

See also the answer to question 4 hereof. 

Question 3: In which of the instances listed in question 2 do you make 
determinations preliminary to the formal hearing in proceedings which are 
not made a part of the ultimate record on whieh decision is based? 

Answer: In all formal proceedings, preliminary determinations are reflected 
in Board orders which are a part of the record. Staff recommendations and in- 
ternal memoranda preliminary to such action are not made a part of the record. 
Examples of preliminary determinations are orders issued on the Board’s own 
initiative instituting economic regulatory investigations, e.g., whether additional 
air transportation should be provided in a given area or whether fare levels or 
fare structures should be changed. Determinations whether to institute en- 
forcement proceedings have been listed in the answer to question 1, as required by 
said question. Whether or not to institute a public rulemaking proceeding like- 
wise requires a preliminary determination. 

Question 4: In what cases is it optional with the agency whether the final 
determination is made on the basis of the record of a hearing at which interested 
parties are entitled to present their views? What are the agency standards used 
to determine whether a hearing will be held? 

Answer: Actions which may be taken without evidentiary hearings are listed 
in the answer to question 1. In all cases where the holding of an evidentiary hear- 
ing is not mandatory under a statute or required by due process, the use 
of this procedure is optional with the Board. The Board may provide for such 
hearings by rule or on a case to case basis. The standard applied is whether 
an evidentiary hearing is deemed in the interest of justice and the resulting delay 
will not be inconsistent with the public interest. Generally speaking, an eviden- 
tiary hearing will be held where there appears to be substantial and genuine 
issues. of fact which must be resolved before an informed decision can be made 
and which cannot be resolved with the necessary degree of certainty without the 
examination of witnesses. 

The Board distinguishes between such cases and those where the difficulty 
or complexity of problems of law or policy makes it expedient to permit or re- 
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quire oral argument before the Board. No testimony is received on oral argument 
Oral argument thus may sometimes be had in cases where no evidentiary record 
has been made, such as rulemaking proceedings. 

See also the answer to question 2 hereof. 

Question 5: Which final determinations are by law or by agency regulation 
(please cite the applicable regulation) not made on the basis of the recorg of a 
hearing at which interested parties are entitled to present their views? This list 
should include all determinations which may be based in part on a hearing py 
for which the record is not the whole basis of decision. 

Answer: The rulemaking function as described in the answer to question 1 
is exercised in proceedings not involving a formal hearing. All fing) ad- 
judications for which an evidentiary hearing is neither mandatory by statute 
required by due process, required by a Board regulation or held at the Board's 
option (see answer to questions 2 and 4) are made without an evidentiary hear. 
ing. As explained above this does not mean that persons having a substantia! 
interest in the matter are not given an opportunity to express their positions, but 
on the contrary, where it can be assumed that there are such persons, notice ang 
an opportunity to present their views in writing are afforded them. Thus a record 
is made even in the nonhearing cases, and it is the principal basis for the deg. 
sion. Types of adjudications provided for by statute but not required to be made 
on the basis of an evidentiary record are listed in the answer to question | 
under “III. Decisions on pleadings without hearing.” 

Determinations of probable cause of accidents are not made on the basis of q 
formal hearing although in some instances they are based in part on a hearing 
held by the Board. 

Question 6: In which of your proceedings do you consider it improper for ex 
parte communications to be made to the agency? 

Answer: As previously indicated, in respect of cases which are decided upon 
a formal record after notice and hearing, the Board’s rules provide in section 
300.2(a) of part 300 (attached) that it is improper that there be any private 
communication on the merits of the case to a member of the Board or its staff 
or to the examiner in the case by any person, either in private or public life, 
unless provided for by law. The Board generally requires adherence to accepted 
standards of judicial procedure in its formal hearing cases. 

In proceedings for the making of substantive rules and adjudicatory proceed. 
ings not requiring an evidentiary hearing by law, a general prohibition against 
ex parte communications would deprive the Board of the flexibility required in 
the speedy disposition of such matters. Such a prohibition would apparently 
transform these proceedings into formal hearing cases whenever the Board needs 
additional information or must decide an issue of fact. Thus, in cases of this 
nature, the staff should be permitted to supply information to the Board, sub- 
ject to preservation of the principle of separation of functions, and since such 
staff is not in the position of a party, such information should not be considered 
as an ex parte communication. In some cases ex parte information or state 
ments of position must be solicited by the Board or its staff from third persons. 
But the Board believes that even in proceedings of this kind, ex parte commt- 
nications from third persons should be received only where there is need there- 
for, and that interested persons should never be permitted to urge their case 
in private or to engage in behind the scene activities. In the Board's actual 
practice, where unfairness might result, ex parte communications are not acted 
upon without ascertaining, however informally, the position of adversary parties 
in respect thereto. Furthermore, the Board’s orders in nonhearing (as all 
other) proceedings always discloses the findings of fact on which they are based 
as well as the Board’s rationale, thus enabling aggrieved parties to submit 
further information or argument in petitions for reconsiderations, and such peti- 
tions actually are filed not infrequently in nonhearing adjudicatory cases. 

Probably because of this reasonable practice, ex parte communications do not 
appear to constitute a problem in nonhearing cases and rulemaking proceedings 
at this time, and the Board has received no petitions proposing extension of 
the ban of section 300.2(a) to this kind of proceedings. Because of the well 
understood difficulty of expressing the principles applicable to ex parte com- 
munications in nonhearing cases in the form of a practically enforcible rule, 
as well as the absence of a real problem in this respect, the Board has not 
adopted such a regulation on its own initiative. The matter is, however, under 
continuing surveillance. 
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See also answer to question 7 as to ex parte communications in rulemaking 


estion 7. In which proceedings do you consider it desirable for effective 
administrative action that ex parte communications be allowed, but that such 
communications are proper only if made a matter of public record? 

Answer. The public rulemaking procedure of section 4 of the Administrative 
procedure Act provides for submission of comments on proposed rules. There 
are no parties who could be served and the comments, therefore, must be ex 

. The Board, however, opens such comments to public inspection, and a 
recital to this effect appears in every notice of rulemaking issued by the Board. 
As previously indicated, parties interested in substantive rules involving adver- 
sary interests should not be permitted to comment without such comments being 

ublic. 
a 8. In which proceedings do you consider it desirable for effective 
administrative action that ex parte communications be allowed and that such 
communications not be made a matter of public record? 

Answer. As disclosed by the answer to question 9, the Board does not consider 
staff advice, other than that from staff components excluded by the separation 
of functions principle of sections 5(c) of the Administrative Procedure Act as 
expanded by the Board's rules, to constitute ex parte communications which 
should be proscribed or required to be made part of the public record. 

Ex parte communications involving adversary interests are deemed undesir- 
able as a matter of principle but, as stated above, in certain types of cases oral 
communications are unavoidable. This occurs in nonhearing adjudicatory pro- 
ceedings and substantive rulemaking proceedings. However, it does not appear 
to lead to any practical difficulties. (See answer to question 6.) 

In addition, as was stated in the Board’s answer to question 108 of the ques- 
tionnaire of this committee of November 1957, it appears to be unavoidable for 
the Board to receive communications which cannot be made a matter of public 
record from executive departments of the Government on matters involving 
confidential information relating to foreign affairs and national defense. This 
practice is restricted almost entirely to cases required by section 801 of the act 
to be submitted to the President, and where, therefore, the President, not the 
Board, makes the final determination. CO. & 8. Air Lines v. Waterman Steam- 
ship Co. (333 U.S. 103 (1948) ). 

Question 9. In answering questions 6, 7, and 8, to what extent would you 
differentiate between communications of the agency staff to those in the agency 
having the responsibility for decision, whether initiated by the decision maker 
or by other agency members, and similar communications from those outside 
of the agency? If you do so differentiate, please indicate specifically in what 
proceedings communications from the agency staff to the decision makers (and 
those of their immediate staff who participate in the process of decision) are 
highly desirable but should be made a matter of public record, and in which pro- 
ceedings unrecorded communications should be allowed. 

Answer. The Board differentiates between communications from the staff 
and communications received from outside the agency. With respect to staff 
communications, the Board is of the view that freedom of contact between Board 
and staff is desirable, except where the separation of functions principle would 
be violated. Within the staff, however, the Board makes a further differentia- 
tion in cases to be decided exclusively on the basis of an evidentiary record. 
There, the Board distinguishes between members of the staff who participated 
in the case as public counsel or witnesses, and the rest of the staff. The former 
are excluded from any form of communication or consulation off the record with 
the Board or staff who participate in the process of decision (sec. 300 of the 
Board’s regulations). In this the Board goes beyond the requirements of section 
5(c) of the Administrative Procedure Act, the separation of functior.s provision. 
No communications from any staff components are received in such cases which 
go beyond the record. 

In nonhearing adjudicatory proceedings and proceedings for the making of 
substantive rules (see answer to question 6), ex parte communications from 
the technical staff to the decision makers are necessary in presenting the matter 
in a form ready for decision. Of course, there are no staff members who act 
as parties in such proceedings; and since such communications, therefore, do 
hot come from staff components which have participated in the proceeding other- 
wise than in performing the nonpartisan task of making it ready for decision, 
they are not ex parte. 
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Any staff communications to the Board other than those made by the staf ™ 
counsel or witnesses in a formal hearing case are part of the decisiona] D 
of the Board and should, therefore, not be made a matter of public recorq, 

The Cuatrman. Now, this morning, Mr. Younger asked to includ 
in the record, as I understood it—I was not here at the time—to jp. 
clude in the record a reply which had been prepared by your conng| 
© the memorandum to the President known as the Hector memorgp. 

um. 

Mr. Gurney. That is correct. 

The CuHarrman. I believe, Mr. Gurney, that you indicated now 
that you had this reply with you and you wanted to make a comment 
about it. 

Mr. Gurney. I do have not only the prepared statement that was 
originally prepared by the General Counsel, but has been a matter 
of much interest before the Board and has been under study by the 
Board members since it was first given to the Board—I woul say 
in November of last year. 

I now have a statement from the Board members sufficient so that 
I can say the Board does adopt this reply as prepared by the Gen. 
eral Counsel and I would like to submit it as the Board’s reply to the 
so-called Louis Hector statement dated the 10th of September 1959, 
That statement was addressed to the President at that time. I have 
a copy of that statement in case you do not have it. I could also pre. 
sent to you, and would like to do so—— 

Mr. Mack. Mr. Chairman. I would have no objection. 

The Cuatrman. However, I think that is going to be included— 
I think that the Hector memorandum should be included first. 

Mr. Mack. Yes, I believe the Senator referred to that and that is 
his point here. 

r. Gurney. I have them both here and I will be glad to present 
them both for inclusion in the record or however you would like to 
handle them. It would be our intention, then, Mr. Chairman, we 
have the mimeograph machine working so we could have them avail- 
able to the press and give them out all at once to anybody that re- 
quired them and in our public relations division at, say 11 o’clock 
tomorrow morning. We would not like to have them go out by piece- 
meal, one copy to one paper tonight, say. We would like to have them 
available to all mediums of the press at a definite time at 11 o'clock 
tomorrow. 

Mr. Mack. Mr. Chairman, I have no objection to this but I would 
like to point out that the memorandum roferted to has 75 pages and 
I only referred to two paragraphs in the memorandum. I did, quite 
frankly, intend to refer to several other paragraphs for appropriate 


reply. 

Whe at the time the request was made this morning, I hesitated to 
take any action at all because of the voluminous nature of this mem- 
orandum, I want to explain that and let the Chair make a decision 
as to whether this memorandum in particular should be included. 
I question whether it would be appropriate to include the other. | 

Mr. Gurney. The Board reply is 59 pages. The Hector statements 
a little larger type and that is A pages. 


Mr. Mack. That is 100-and-some-odd pages in reply to a question 
that I raised this morning. It seems like 
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MEMORANDUM TO THE PRESIDENT 


PROBLEMS OF THE CAB AND THE INDEPENDENT 
REGULATORY COMMISSIONS 


Washington, D. C, 
10 September 1959 


The President 

The White House 
Washington, D. C. 
Dear Mr. President: 

As I stated in my letter of resignation to you, my 
experience on the Civil Aeronautics Board has convinced 
me that an independent regulatory commission is not com- 
petent in these days to regulate a vital national industry 
in the public interest. 

This is not a judgment of the character or ability of 
the men who serve on the commissions today. Not with the 
Founding Fathers as members of its board do I think the CAB 
as now organized could fulfill its obligations to the American 
people. 

In our time, civil aviation has become so necessary to 
the economy and the defense of a nation that we must make 
certain it is not handicapped in the United States by a 
regulatory system which does not work. 

We have seen in recent years that an independent con- 
mission is not competent to regulate the safety of aviation; 
and we have therefore placed this grave responsibility in 
a single Executive agency - the FAA, I believe that a similar 
change in the machinery for regulating the economics of 


aviation is now also required, and in the hope that my exper- 


ience as a member of the CAB may help in some way the advance 
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of civil aviation, I submit this memorandum with recommenda- 
tions to you. 

The CAB is a creature imprisoned by its own structure 
and procedures. It is unable to form clear policy. It is 
ynable to make sound and comprehensive plans. It is unable 
to administer its affairs with vigor and dispatch. 

As a lawyer, I have been disturbed at the inability of 
an administrative agency, such as the CAB, to give a true 
judicial hearing to parties who come before it in litigated 
cases. The agencies are long on judicial form and short on 
judicial substance. 

The policies and plans of the CAB are not coordinated 
vith those of other agencies of our government; they are not 
responsive to the general policies of the President. The 
consequence is that our country has today no effective national 
policy on transportation. 

The members of the CAB, like those of other regulatory 
commissions, have duties and responsibilities of policy-making, 
adjudication, administration and investigation which are by 
their very nature incompatible. In large part, this causes 
the personnel troubles so characteristic of the agencies. 

The problems of the CAB are not transitory or superficial. 
They are basic. In my opinion, they are born of the very 


concept of an independent administrative commission. 
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In view of what seem to be these organic faults, I 
would recommend the following: 

1. Transfer policy-making, planning and administration 
from the CAB to an executive agency, such as the Department 
of Commerce, the Federal Aviation Agency, or a new Departmen; 
of Transportation. 

2. Transfer the judicial and appellate duties of the 
CAB to a true administrative court. 

3. Transfer the duties of investigation and prosecution 
to an executive agency such as the Department of Justice, 


Respectfully, 


Louis J. Hector 


ag 


pe 





lon 





1/ - CAB Docket No. 7454. 
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PLANNING AND ADMINISTRATION 


The organization and procedures of the Civil Aeronautics 
poard reclude timely and effective policy-making, planning 


and administration. 
——————— 


I. 


The most important responsibility of an economic regulatory 
agency such aS the CAB is to formulate broad plans and general 
policies to ensure that the regulated segment of the economy 
operates for the public benefit as defined by Congress.” This 
is more important than the decision of specific litigated 
cases. Planning and policy-making, however, when entrusted to 
an independent commission, are often accomplished with appalling 
inefficiency. 

A specific case will best illustrate this - the Seven 
States Area Zavestigation.2/ This was the machinery through 
which the CAB formulated a plan of local air service for the 
States of North Dakota, South Dakota, Nebraska, Iowa, Illinois, 
Wisconsin and Minnesota. It was an important and an urgent 
case since the long-haul trunklines were not rendering adequate 
local air service, and the rapid decrease of passenger train 
service in the area had produced a serious transportation crisis 


for many smaller cities and towns. 


* - The Congressional Declaration of Policy for the CAB is set 
forth in Appendix A hereof. 
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The Board ordered the formulation of a plan of loca) aiy 
service for this area on December 14, 1955.2/ It took three 
years to complete. It was a big job, but it was not a highly 
complicated one, nor were there a great many vigorously gop. 
tested issues. The job took so long almost entirely becayge 
of the inefficient procedures by which it was handled, 

A well-run Government agency or military command or 
business would handle a project like this by first blocking 
out the boundaries of the problem, making a few broad Policy 
decisions at the top level, and then designating a project 
director or chief of staff in charge of planning. The direct, 
would assemble the necessary personnel, divide up the researg, 
set up a system of supervision, provide for necessary coordi. 
tion, and within a few months have all the basic data in han. 


This would be processed and systematized by a planning group 


which would pull together the outlines of a program in conform: 


with general policies already established. If more facts were 
needed, they would be secured. As problems arose they would 


go to the project director who would refer on to the top policy 


group any major new policy issues. As the job neared completio 


the top policy group would become familiar with much of the 


detail. By the time the plan was finished, the staff, the 


2/ - CAB Order No. E-9847 (1955). 
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project director and the policy makers would all be in substantial 
agreement, and final approval would follow swiftly. A job like 
the Seven States plan should take about a year. 

The CAB did it differently. It designated a hearing 
examiner and defined the geographical scope of the case, but 
gave ile a policy direction whatever. It merely told the 
examiner "To review the local air service pattern in the area 
covered by the States involved and develop a sound pattern 
of service to meet the needs of the entire aceecdl 

For two years there was no further communication between 
the Board and the examiner. If he had questions of policy, he 
could not ask for guidance from his superiors - the members of 
the Board; if they had any views on policy as they saw the 
general local service picture developing, they could not 
communicate them to their subordinate - the examiner. 

For the first two years the examiner worked at the job 
all alone. There was no machinery for him to actively seek 
out the information which he thought he needed; instead, he 
just sat and took what the interested towns and airlines 
brought him. One hundred and ninety-four witnesses testified 
before him, and they filed over a thousand exhibits. The 
examiner personally read or listened to every word of this. 


By the time he sat down to draw up his plan for local service 


3/ - CAB Order No. E-9847 (1955); Order No. E-10100 (1956). 











342 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


almost a year had passed, and the examiner had before him, 
pile of pleadings, transcripts, exhibits and briefs five an 
a half feet high. It took him a year and two months to wor, 
through all this material and come up with a plan. He coujg 
not talk to anyone, or ask anyone for help or guidance. fye, 
if he found he needed additional facts, he had to do without 
them. He had no assistance of any kind except a secretary, 
Two years after the Board started the proceedings, on 
December 13, 1957, the examiner announced his plan ina 


4/ 


document of 658 pages.— It was a good job considering the 
handicaps built into the system under which it was prepared, 
Few of the parties were completely satisfied, however, and 
most of the parties petitioned the Board to change the plan in 
one detail or another. They filed an eight inch pile of 
briefs and argued orally to the entire five-man Board for 
four solid days - a total of twenty-one hours and thirty-five 
minutes. 

When the Board sat down to talk about the plan for the 
first time - two years and four months after the job had 
started - they quickly decided that the examiner had been 
restrictive in his proposals and that a considerably larger 


number of towns than he had recommended deserved local air 


service. So they had to do the plan all over. 


4/ - CAB Docket No. 7454 et al. Initial Decision (1957). 
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The Board might have sent the plan back to the examiner 
to do over, but this would probably have taken another six 
ponths, and after that there would have been more briefs and 
another four-day oral argument. The five Presidentially- 
appointed members and their personal assistants therefore 
sat down together and in meetings totalling over thirty hours 
devised @ new plan. In this process, they could not utilize 
the services of the examiner, nor any of the parties, nor even 
of the Board's own staff of experts. They did not have time, 
of course, to review the five and one-half feet of testimony 
and exhibits in the case. They worked mainly from briefs and 
from their memory of the long oral argument. They were not 
able to seek any additional facts even though they might be 
thought necessary to a sound decision. Finally, after seven 
nmonths' work at the Board level, the plan appeared in 
December 1958 to take effect the following Poneuesge/ - well 
over three years from the day the job started. 

A more inefficient, ineffective way to accomplish a major 
planning job would be difficult to conceive. 

This memorandum will recommend that such planning jobs 
as determining the type of subsidized local air service required 
in the public interest and selecting the cities to be served be 


accomplished within the Executive branch of the Government as a 


5/ - CAB Order No. E-13254 (1958). 
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normal governmental planning function. The selection of 
carriers to perform this service is the only issue which 
requires true judicial procedure, and this memorandum wil) 
advocate that such issues carefully delineated be handleq 
quickly and effectively by a true administrative court which 
is not burdened with other duties. 

The CAB and other regulatory agencies develop many of 
their basic plans and policies in the same manner as in the 
Seven States case. The (..3 Latin American Air Service Case 
for tophenee ,f/ whereby a plan for air service by U. S. carriers 
to Central and South America was established, took almost five 
years - from 1943 to 1948. Three different plans were form. 
lated - one by the examiner, one by the Board, and one by the 
White House staff, since the President must approve inter. 
national decisions - without any one of these three groups 
consulting the other. 

If a private business tried to conduct its affairs this 
way, it would go broke. If the Federal Government tried to 
formulate its foreign policy or its military strategy this 
way, the U. S. would never have become a great nation. 

Railroad regulatory policy has been made this way for 
decades, and it is little wonder that the railroads seem today 


in one more of their periodic rounds of trouble. I personally 


6/ - 6 CAB 857 (1946); 8 CAB 65 (1947); 9 CAB 325 (1948). 
See Payne, The Latin American Proceeding (1949). 
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fear that our civil aviation industry will in time become 
similarly hobbled by regulation unless we stop formulating 
plans and policies for Government control of business by 
procedures fashioned after legal proceedings which were never 
designed for this purpose. 

Until the end of 1958, air safety policy was made in 
generally this same fashion. Following the Curtis reporte 
and a series of mid-air collisions in 1957 and 1958, however, 
poth the Executive and Congress agreed that air safety policy, 
planning and administration could not wait on endless debate 
and formal procedures. These functions were therefore trans- 


8/ 


ferred by Congress to an Executive agency, the FAA.— I think 
it is now clear that the policy, planning and administration of 
important economic regulatory matters must likewise be handled 
by executive agencies. Indeed, in some economic matters, such 
as the encouragement of air cargo, where the Board has achieved 
almost nothing in a decade, the FAA has already proved the 

value of an executive agency by evolving in a few months an 
imaginative and far-reaching progran. 


Because the procedures for making policies and plans in an 


independent commission are so inefficient, they are often not 


1/ - Aviation Facilities Planning, Final Report by the 
President's Special Assistant (1957). 


8/ - Federal Aviation Act of 1958, 72 Stat. 731, 49 USC 1301. 
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formulated in time and in some cases not at all. Thus the 
development of a reasonably clear policy for the non -Scheduleg 
carriers took from the end of World War II until the decisio, 
in the Large Irregular Air Carrier Investigation in early 1959 
In the twenty years since its creation, the CAB has still no; 
finished the formulation of a policy on the general level of 
passenger fares. 

Our international civil aviation policy has needed a 
basic reappraisal for some time as U. S. carriers are subjecte; 
to ever-increasing foreign competition and carry a steadily 
smaller percentage of international traffic. Congress, the 
carriers, and the Executive branch have urged the necessity of 
such a basic policy review. But nothing has been done. We 
are still proceeding on the basis of a set of principles 
deriving generally from an agreement made with the British at 
Bermuda in 1946, which have become confused and unrealistic in 
recent years. Not only has the CAB not taken a broad fresh 
look at international policy; it has refused assistance fron 
others. In June 1958, the State Department offered to finance 
a study by independent easeentente :42/ The CAB turned down 


the offer on the grounds that the Board could do the job 


9/ = CAB Docket No. 5132; Order No. E-13436 (1959). 


10/ - Letter to CAB from Asst. Secy. Mann, June 14, 1958. 
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ae The study was not even started until more than a 
year later. This is not a criticism of the Board's excellent 
international staff, but rather one further example of how the 
ghole structure of the agency discourages general planning. 

One of the important reasons why major policy and planning 
matters are handled inefficiently by the CAB and other regulatory 
agencies is that so much of the time of agency members is taken 
up with minor details. 

The First Hoover Commission Task Force concluded that, 

The members of many commissions are too preoccupied with minor 
matters to be able to devote the necessary time and thought to 

the more basic issues of regulation, »22/ This report recommended 
positive steps to cure this. "The Commissions should devote 

more attention," it stated, "to developing standards and objectives 


and to planning the regulatory program." It urged that all 


administrative and supervisory duties be given to the Chairman 





ll/ - Letter to Asst. Secy. Mann from CAB, July 1, 1958. 


12/ - Task Force Report on Regulatory Commissions [First Hoover 
“aa ommission] ix (1949). See also Report of Senate Subcon- 
mittee on Surface Transportation, S. Rep. No. 1647, th Cong., 
ad Sess. © (1956): "Over a period of many years regulatory 
commissions, like individuals dealing with controversial issues, 
tend to form habits of belaboring relatively unimportant details 
involving form rather than substance, while procrastinating on 


coming to grips with important policy matters that involve 
serious matters of public interest." 


54428 O—60——_23 








348 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


and an executive officer and that "less important work Shoulg 
be delegated to the staff in order to free the time Of members 
for more basic matters." 13/ 

Following this suggestion, a formal transfer of "the 
executive and administrative functions of the Board" to the 
Chairman was accomplished by Reorganization Plan No. 13 of 
1950. But in the long run this really changed nothing, at 
least so far as the CAB is concerned. The theory of the 
reorganization was that the Chairman as executive head of th 
agency would direct the work of the agency in conformity 
with "general policies of the Board and by such regulatory 
decisions, findings, and determinations as the Board may by 
law be authorized to make, "24/ 

As a matter of practice, however, the Chairman perforns 


only the most routine ministerial duties without Board con. 


Sultation. For example, all letters of any substance from 


13/ - Task Force Report ix. This was not the first time such 
a Seicunendation was made. The Attorney General's 
Committee had found exactly the same problem eight years befor 
and had proposed the same answer: "Delegation must begin with 
internal management. The Committee has been impressed by the 

frequent reluctance of high officers, charged with serious 
policy-making functions, to relinquish control over the most 
picayune phases of personnel and business management . é 
Intelligent conservation of an agency's resources demands the 
sloughing off of many of these routine tasks by assignment of 
the work of internal management to an executive officer." Fins 


Report of the Attorney General's Committee on Administrative _ 
Procedure o1 (1941). 


14/ - Reorganization Plan No. 13 of 1950, 64 Stat. 1266; 5 US 
1332-15, §1(b) (i). 
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the Board are cleared with all five members; all statements 

or inter-governmental memoranda are cleared. In fact, any 
document which leaves the Board undergoes not only substantive 
put also stylistic clearance by the whole membership. The 
nembers spend hours in full Board meetings debating the phrasing 
or even the "tone" of letters. 

Theoretically, the Board should agree by majority vote on 
a general policy and then leave it to the Chairman and the staff 
to draft documents, fill in details and apply the policy to 
routine cases. I am told that it has never worked that way. 
Certainly, it has not during my service on the Board. The CAB 
and apparently other regulatory agencies still spend many 
hours on routine licenses, exemptions, permits, approvals, 
waivers, interventions, and even minor personnel matters. 

Such waste is inevitable, I believe, in a large agency with 
extensive policy-making, planning and administrative functions 
headed up by a multi-member bipartisan board or commission, 
where each member is appointed for a fixed term and has equal 
authority over policy. 

Why do not members of the CAB and other agencies delegate 
all responsibilities except adjudication and basic policy- 
making to the Chairman as the Reorganization Plan clearly 
intended? The answer is this - because the Chairman is a 
member as well, and he inevitably has strong personal views 


on matters on which the agency is sharply divided. 
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Suppose the Chairman is in the minority. The ma jority 
fear that he will not push their decision as vigorously ang 
as firmly as they would like. Even when he is in the ma jority, 
the minority members want to be certain that the Chairman 
carries through only to the extent of the Board decision ang 
no further. Such conflicts pose little difficulty on the 
usual multi-member court where decisions are more or less 
self-executing. But in carrying out a large administrative 
job where policy affects every detailed action, it is very 
hard for a man to be at the same time an active participating 
member of a sharply-divided multi-member commission, and at 
the same time a neutral executive director acting always on 
behalf of the majority. 

The same is true of personnel actions. A Chairman 
naturally tends to appoint and promote staff personnel whose 
work methods he approves and whose policy recommendations he 
deems sound. But other members may feel differently about the 
work of specific staff members. This is why all Board menbers 
continue to concern themselves with personnel. They must 


rely almost entirely on the staff for factual data, for policy 


recommendations, and for legal advice. If a Chairman were given 


free rein, the staff would inevitably come to be a reflection 


of his own policies and work methods. That is why the agencies 


do not give him a free rein, despite the Reorganization Plan. 
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A specific example may illustrate the inefficiency of multi- 
nember agency handling of administrative and executive decisions. 
the Board recently decided to investigate an aviation trade 
organization which conducts numerous activities that would 
violate the anti-trust laws were they not exempted by Board 
action. The organization had never before been investigated 
by the Board, and the decision was made that the Board has a 
continuing duty to see whether such substantial exemptions from 
the anti-trust laws are in the public interest. 

The order of investigation was not issued without long 
Board discussion. Some members felt that there was really 
very little necessity for an investigation and that in any 
event there should be no public order because it might reflect 
adversely on the organization. Others felt that the Board's duty 
was clear and that no discredit would be caused by a public 
order. Phrases were changed in the order proposed by the staff, 
senterces omitted, footnotes altered, and as a final concession 
to the members who did not see any necessity for an order, the 
word "Investigation" was changed to "Inspection and Review." 

In this as in all investigations, there have been many 
disagreements with the trade association over the scope of 
inquiry, access to documents, privileged status of documents, 
etc, Almost every point thus raised has been brought to the 
full Board for review. Each has been the subject of lengthy 


discussion at Board meetings. 
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Up to the present, the Board has spent over 12 hours in 
full Board meetings on the procedural details of this investj. 
gation. This means 12 hours of the time of five officials 
appointed by the President whose total annual pay is $100, 000 
and of staff whose pay is at least equal. 

It may be asked why the Chairman, or the executive 
director, or even a lesser staff officer, does not make the 


purely procedural decisions. The answer is that they cannot, 


c 


because the Board is so divided in opinion that it is impossib) 
to tell on any specific point just what Board policy might be. 

At each step of the investigation, the battle between those 
who strongly support it and those who are lukewarm is fought 
out all over again. The members are not to be criticized for 
this. They have strong convictions on the matter, and they 
continue to hope that they can persuade their fellow members, 
There is no top executive who can bring discussion to a close, 
announce a policy and then carry it out. 

This memorandum neither supports nor opposes the investi- 
gation in question - that is a matter of reasonable differing 
opinions. What is clear is that no agency can ever conduct 
a satisfactory investigation if every procedural step is 


debated by five men. If the Department of Justice or the FBI 


tried to run an investigation this way they would never get 


their work done. And no board or commission can ever make 
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pasic policy or devote themselves to serious adjudicatory 
patters if the major part of their time is taken up with 
siministrative detail of this type. 

A survey of the regulatory agencies will disclose today, 
| believe, the same inefficient and ineffective preoccupation 
vith detail that has been criticized in past studies of the 
agencies. This is inevitable so long as we try to make plans 


and administer positive programs through agencies where five, 


seven or nine men are in practice all equally the boss. 13/ 


I ee 
15/ - The Task Force of the First Hoover Commission saw this 

point clearly: "The common experience is that groups 
are better fitted for judgment and decision than for the 
execution of large-scale operations. 

"The very qualities which make these agencies valuable 
for regulation, especially group deliberation and discussion, 
make them unsuited for executive and operating activities. 

The work of day-to-day regulation and decision and the related 
supervision of staff fully occupies most of the commissions 
and overtaxes the capacity of some of them ° 

"Ordinarily, we believe, such operating functions should 
be placed in the regular departments where they may be carried 
out under direct executive supervision and responsibility. 

This is more consistent with the structure of our Government 
and with the position of the President as Chief Executive." 


Task Force Report 30 (1949). 
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II. ADJUDICATION 


Present CAB procedures and practices in adjudicated cage 
do not give the parties the full judicial hearing to which ty, 


are entitled. 

Not only the parties to litigated cases before the Board, 
but also the public in whose behalf regulation is undertakey 
have the right to expect, as a part of basic Judicial process. 

1. That adjudicated cases will be decided on the basis y 
general principles and standards known to the parties and 
applicable to all cases, and 

2. That the persons who decide adjudicated cases will «& 
so on the basis of the voluminous testimony and arguments 
advanced by the parties and this alone, and that they will 
personally state the reasons for their decision. 

Neither of these reasonable expectations is satisfied by 
present Board procedures and practices. 

1. The historic lack of standards in CAB proceedings was 
pointed out in 1949 by the Hoover Commission Task Force: "In 
granting new route cases, for instance, the Civil Aeronautics 
Board provides little real help in understanding its governin 
principles; its opinions suggest that the Board has failed to 


16/ 


face squarely the need for an underlying progran." The 


i6/ - Task Force Report on Regulatory Commissions [First Hoover 
ommission] 4 49). 
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poard's "handling of the domestic route pattern... has 
ase proceeded largely on an ad hoc basis." 27/ 
they The example of the Seven States case discussed above shows 
how very inefficient it is to set up and try a case with no 
ard, general policies or standards from the Board. 
bn, The lack of standards is not only inefficient, however. 
68; Equally serious is the fact that it is unfair to the parties, 
LS of yho have to try their case without knowing the policies to be 
applied. 
Take the matter of competitive air service. Within the 
L do lest year the Board has held that two-carrier competitive 
service to the southeast is needed from St. Louis, Louisville, 
Indianapolis, Cincinnati, Detroit, Cleveland, and Pittsburgh, 
put ig not needed from Minneapolis, Milwaukee or Buffalo, 
wy | although the traffic figures and the general characteristics 


of these markets are very similar. 28/ 


Task Force commented, "Without accepted standards, 


the agency often appears to act in an unfair or arbitrary manner." 





17/ + Ibid. 41-42 


Order E-13890 (1959). 


19/ - Task Force Report 40. 





As the Hoover Commission 


19/ 


18/ - Great Lakes Southeast Service Case, Order No. E-13024 (1958), 
rder ouis-Southeast Service Case, 


0 Order No. E- 13026 (1958); Chicago-WilvsukeesTeis Cities Cases ee-Twin es Case, 
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Similarly inconsistent have been Board decisions 


selecting trunk carriers for new route awards. In the Ney 


York-Chicago Case in 1955, 


20/ 


— for instance, Capital and 


Northwest were awarded significant new routes for two reasons. 


(1) they were small carriers which needed strengthening, an 


(2) they could give the same or better service to the publi, 


as other larger applicant carriers. 


Colonial, although a 


small carrier that needed strengthening also, was not given 


any of the new routes because it was doubtful whether it coyy 


render as good service as other carriers. Later that same 


21/ 


year, in the Denver Service Case,— 


Continental and Western 


were given significant new route grants in the west because 


they were small regional carriers which needed strengthening 


and because they could presumably give good service to that 


region, although service comparisons were not emphasized ag 


much as in the previous case. 


22 
Then in the Southwest-Northeast dace 2 Capital, Braniff 


and Delta were all granted new routes on the sole ground that 


it was in the general public interest that they be strengthened, 


although it was clear in this case that on certain routes they 


20/ - CAB Order No. 


21/ - CAB Order No. 


22/ - CAB Order No. 


E-9537 (1955). 
E-9735 (1955). 


E-9758 (1955). 
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could not offer the same public benefits as the larger trunk 
carriers which had been recommended by the examiner. The Board 
pade it clear that the strengthening of weaker carriers was a 
positive goal to be pursued even where the service achieved 
night not be as good as that provided by bigger otpntane aut 

Then in the New York-Florida Case in 1956, 24/ a majority 
of the Board over-rode the hearing examiner's recommendation of 
Delta and gave a new New York-Miami route to Northeast on the 
grounds of strengthening the weakest trunk carrier, although 
there was no real question but that Delta could do a better 
job on the route. 

By this time it seemed clear that a definite Board policy 
had been established: strengthening of weaker trunks is the 
pasic criteria to be applied in the selection of a carrier for 
anew route, and it overrides the greater public service potential 
of larger trunk carriers, Examiners were criticized by the Board 
in some of these later decisions for failing to follow this 
policy fully in their recommended dostohennitts As the CAB 
Chief Examiner has said, after the New York-Florida Case an 
examiner had no alternative in a route case but to strengthen 


the weakest carrier. 


23/ - CAB Order No. E-9758, 2A-8 (1955). 
2%4/ - CAB Order No. E-10645 (1956). 


25/ - See Southwest-Northeast Case, Order No. E-9758, 2A, 3 (1955). 
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It was on this basis that the examiners in the Great Lakes . 
Southeast case2°/ana the St. Louis-Southeast eT 
. the folLori,, 
year awarded National Airlines new routes from St. Louis ang " 
Chicago to Florida. Thereupon, the Board in a sudden reversal ,; 
policy gave the St. Louis route to TWA and the Chicago Toute ty 
Northwest because these carriers could give better service to 
the public. Some months later a new Florida-Twin Cities route 
was given to Eastern, over the claims of Delta, Capital ang Other 


smaller carriers, on the same grounas.22/ 





26/ - CAB Docket No. 2396, Initial Decision (1957). 
27/ - CAB Docket No. 7735, Initial Decision (1957). 


28/ - CAB Order No. E-13024 (1958); Order No. E-13026 (1958), 
In the St. Louis-Southeast Case the Board said: "It is 
true that the need of a smaller carrier for route strengthening 
has been, and should be, an important factor to be considered by 
us in selecting a carrier to provide a needed service. But we 
have never regarded the strengthening factor as necessarily ove. 
riding the needs of the travelling public, any more than we hav 
found the absence of such a need for strengthening as precludix 
an applicant from being selected. In determining the public 
interest no one factor is automatically controlling. All of th 
criteria applicable to selection of carrier must be considered 
and weighed in the light of the circumstances of each given 
case before we can reach a decision as to the choice of carrier,' 
Order No. E-13026 7 (1958). This is a typical statement of 
regulatory agency policy. It is little wonder that a long-tim 
practitioner before the Board recently referred to "The grubby, 
uninspired, and sometimes incoherent ‘opinions' of the agencies,’ 
Westwood, The Davis Treatise, 43 Minn. L. R. 608 (1959). 


29/ - Chicago-Milwaukee-Twin Cities Case, Order No. E-13890 (193 
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There is no way to explain the outcome of these cases on the 
pasis of consistent principles. The Board just changed its mind 
on policy from one case to another, and this in a field where 
rights worth many millions of dollars were at stake. Although 
1 participated in the latter cases and have strong personal views 
on the policy issues involved, I do not argue here that one 
policy 4e better or worse than another. The point is rather 
that basic policy was changed by the Board with no advance 
notice, no opportunity for argument by the parties on a proposed 
change in policy, and no opportunity for the parties to present 
new evidence in the light of the new policies. Carriers who 
nad prepared and argued their cases on the basis of a policy 
applied consistently in route cases for three years, suddenly 
found that the rules had been changed in the middle of the game. 

So far as I know, this violates no applicable statute or 
regulation, but it does violate any normal idea of fair play. 

In my belief, true judicial process requires that the policies 
and criteria used to decide a case be made known in advance. 
If the policies are changed during a case, it should be tried 
over and the parties given a chance to introduce new evidence 
and argument in the light of the new policy. 

The Board has actually almost no general policies whatever. 
Only a few minor matters have been covered by published general 


policy statements. In almost all fields of economic regulation, 
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the Board proceeds on a@ pure case by case basis with Policies 
changing suddenly, without notice, and often with no €xplanatio, 
or any indication that the Board knows it has changed Policy, 

The Board is not alone in this. It seems to be character. 
istic of the economic regulatory agewstes 22/ 

There are a number of reasons, in addition to those 
outlined in Section I, for the failure of the regulatory ageng:,, 
to develop general policies. 

In the first place, it is harder work to devise clear, 
workable general policies than it is to make specific decision; 
in individual cases. There is a persistent desire of the 
agencies for what they like to call "flexibility"; they say 
they must be free to change their policies as circumstances 
change. This is, of course, true of all government. No one 
can complain if an agency, after careful deliberation and 
hearing, changes a basic policy. What is complained of is 


307 - Apparently the situation has not changed much over the 


years. The Attorney General's Committee in 1941 had this 
to say about the FCC: "The Federal Communications Commission is 
especially interesting with respect to adherence to precedents, 
It is believed by some that the Communications Commission goes 
further than other agencies of comparable importance in refusing 
to give weight to its own prior decisions. This view seems to 
be supported to some extent by the Commission's reluctance to 
cite in its formal opinions any of its own earlier decisions... 
Particularly in the broadcast field it is generally felt that 
there are seldom two cases where the facts are substantially 
alike and that any attempted general principles will necessarily 
have to give way in most cases to special circumstances." Final 





Report of the Attorney General's Committee on Administrative 
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that the agencies proceed with no clear statement of policy 
at all or on the basis of policies which seem to change 
yithout reason from one case to the next. 

One of the most important reasons for the failure of the 
agencies to enunciate principles is the fact that commissioners 
in most cases do not personally give the reasons for their votes 
and hence have no need to think in general policy terms. As 
explained below, in the CAB and other regulatory agencies, the 
nembers of the agency merely vote on the outcome of a case and 
the opinion justifying the outcome is written by a professional 
staff. Members of these opinion writing staffs explain that 
they consciously avoid statements of general principle as much 
as possible in the opinions they write, because they must be 
able to write an opinion justifying an opposite conclusion 
the next day, and hence must not be hampered by prior statements 
of general principles. 


Many policies actually followed by the regulatory agencies 


307 = continued 
Procedure 469 (1941). 

In 1958, the Chairman of the FCC said on the same subject 
"You can't have any reliance. There is nothing, especially in 
the FCC, that you can really get hold of with a firm grip and 


say that you can rely on." 11 ABA, Administrative Law Bulletin, 
137 (1958). 
The Board itself said in a recent opinion: "We waived 


[the Sherman doctrine] in this instance because of unusual 
circumstances which evolved in this proceeding. This, however, 
does not indicate that we would take the same action if a 

Similar situation should arise in the future." Transocean- 
Atlas Case, Order E-14370 (1959). 
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in practice probably could not stand the light of Clear publi 
expression. Suppose the CAB, for instance, were to Cnunciate 
the following policies: 

1. New routes will always be given to existing trunk 
carriers so as to strengthen them, and no new carrier will 
ever be given a route. 

2. Even though an air carrier could cut tariffs or 
improve its service and still make a profit thereby, this 
will not be permitted if it would hurt the business of other 
certificated carriers. 

3. Even though a large carrier could do a better job 
for the public on a new route, the route will be awarded to 
a small carrier if possible in order to strengthen that 
private business enterprise. 

Suppose the ICC were to announce publicly that even though 
trucks can carry a certain class of freight more cheaply than 
the railroads, the trucks will not be permitted to carry it at 
lower rates if this type of freight has been historically 
carried by the railroads and the railroads would be significantly 
injured by loss of the traffic. If any of these policies were 
announced publicly, there would be an immediate popular outcry, 
and probably Congressional and Executive inquiry. They might 
well be changed by legislation. Yet it is clear to anyone who 


reads the decisions of these agencies that these are basic 


policies which have apparently guided many decisions over the yeu 





40 


{r 
wh 
an 


in 


Qe 
» 4 


~~ 





blic 


ate 


ough 


an 


Jantly 
re 
ty, 
t 


ho 


@ year! 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 363 


The failure to make clear policy is thus not only unfair 
to individual litigants. Far more pernicious is the immnity 
from public, Congressional, and Executive criticism and control 
ynich this failure entails. It is almost impossible to examine 
and weigh the policies of the agencies because it is almost 
impossible to find out what they are. They must be deduced from 
g string of disconnected, particular decisions often conflicting 
and seldom articulate. This seems to be the reason why so many 
Congressional investigations into the work of the agencies con- 
centrate on the wisdom of specific actions or on procedural or 
ethical problems rather than on fundamental substantive policies 
and plans. 

A good example of this is the work of the Subcommittee on 
Legislative Oversight of the House Commerce Committee. Created 
in early 1957, the prime purpose of the Subcommittee as expressed 
in the House Resolution22/ and in statements on the floor was 
to examine the substantive policies and plans of the agencies 
"lo see whether or not the law, as we intended it, is being 


carried out. »22/ The Subcommittee with ample appropriations 





3L/ + H. Res. 99, 85th Cong., lst Sess. (1957). 


32/ - Remarks of Speaker Rayburn on the floor of the House, 
February 5, 1957, 103 Cong. Rec. 1556 (1957). 


54428 O—go___04 
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and staff has been hard at work on the agencies for OVer typ 
years now, but most of its studies have concerned Procedura) 
and ethical problems. The reason, I believe, is that suey 
matters are readily susceptible to investigation, study ang 
appraisal, whereas the substantive regulatory policy of the 
independent commissions is so diffuse, indeed so nOn-existent 
in many areas, that it is all but impossible to pin it dow 
long enough to study or appraise. 

This result of the failure of policy-making in the 
agencies has received much less attention than the effect op 
individual litigants. In terms of the general public interest, 
however, the inability of Congress to control the policies of 
the agencies it has created and the inability of the Executive 
to coordinate their policies, all because of the failure of 
the agencies to make any explicit, consistent policy, may wel) 
be the most urgent reason for a substantial change in the 
machinery for government control of business. 

2. The failure of the members of regulatory commissions 
to decide cases solely on the basis of first-hand acquaintance 
with the record and their failure to explain personally the 
reasons for their decisions mean that the so-called "quasi- 
judicial" processes of the agencies bear little relation to 


what is normally thought of as judicial process. 
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An indispensable requirement of judicial process is that 
gecisions be made on the basis of the facts in the record. The 
decision and knowledge of the record must go together. 

In our court systems, trial courts make determinations of 
fact on the basis of personal familiarity with the record. 
Appellate procedures are confined to specific questions of law 
yhich the appellate court can decide on the basis of personal 
familiarity with those portions of the record which bear on 
the questions to be decided. If a change is made in the lower 
court's view of the law, the case is usually sent back to the 
lower court so that the corrected legal principles may be 
applied to the facts by one who is familiar with the facts. 

In adjudicated cases before the CAB and other regulatory 
agencies decisions are made on factual, on policy and on legal 
questions by the Board or commission itself with little 
personal familiarity with the record. This process of decision 
has a long history of justification.22/ The fact of the matter 
is, however, that the system does not produce consistent, 
informed, responsible, or articulate judgments. And it is an 
ideal breeding ground for ex parte presentations and improper 


influence. 





33/ - A full statement is 2 Davis, ADMINISTRATIVE LAW TREATISE, 
"Institutional Decisions," 36-129 (1958). 
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The Attorney General's Committee in 1941 recommended that 
hearings and appeals in the agencies be on much the same basis 


as trials and appeals in our sourte.24/ 


The Administrative 
Procedure Act of 1947, although in large part an outgrowth o- 
the Committee's studies, did not adopt this theory. It gaye 
the members of agencies full power to decide all aspects of 
a case. 22/ This power has been used to the full and stretone. 
And it could not have been granted with the expectation that 


decisions would be changed by agencies with little reference 


to the record. 





34/ - "In general, the relationship upon appeal between the 
hearing commissioner and the agency ought to a 


considerable extent to be that of trial court to appellate cou 


Final Report of the Attorney General's Committee 51 (1941), 
35/ - Administrative Procedure Act, §8(a), 60 Stat. 242, 


5 USC 1007. See Attorney General's Manual on the 
Administrative procesure Act a. 65 (10247): "In making its 
ecision, whe Owing an initial or recommended decision, 


the agency is ia no ane bound by the decision of its sub- 
ordinate officer; it retains complete freedom of decision - 


as though it had heard the evidence itself. This follows fro: , 


the fact that a recommended decision is advisory in nature., 
The agency in reviewing either initial or recommended decision 
may adopt in whole or in part the findings either upon the 
record or upon new evidence which it takes. Also, it may rena 
the case to the hearing officer for any appropriate further 
proceedings." It should be noted, however, that the Manual 
assumes that new findings by the agency will be made "upon 


the record or upon new evidence which it takes." 
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In an adjudicated case before the CAB, all the evidence 
ig heard by a hearing examiner, a permanent Civil Service 
employee. He conducts what amounts to a trial, and renders 
, decision. While this may be an inefficient process for the 
decision of certain types of questions as discussed above, it 
foes give every party a full and fair hearing on controverted 
issues. 

In almost every case before the CAB, every significant 
conclusion of the examiner on important issues is challenged 
py the losing parties, and the appeal procedure to the Board 
covers every aspect of the case - legal, factual and policy. 
the Board, in effect, tries the case all over again, frequently 
overturning the examiner's conclusions, which are certainly 
not considered binding and on major issues are not even 
treated as persuasive. There is often no mention of the 
examiner's decision or discussion of his specific mistakes or 
errors in the arguments to the Board. The appeal is treated 
by most parties as a new proceeding to be argued all over again. 
Under the law this is proper. But the law could not have con- 
templated a situation such as that at the CAB, where cases are 
tried virtually de novo on the basis of briefs and oral arguments, 
to a body which will never really become familiar with the record. 

If an administrative agency fulfilled its policy-making 


obligations as it should, it should seldom be necessary to 
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reverse an examiner on policy grounds. He would know the 
policy to be followed. As pointed out, however, policy ig not 
enunciated on a general, formal basis by the agencies but ig 
made rather on a case-by-case ad hoc basis, with the resylt 
that any resemblance between an examiner's recommended decision 
and the final decision of the Board in a significant case is 
almost coincidental. 

The ideal situation, of course, and the one hereinafter 
recommended, is that general policy and plans be made and 
enunciated by an executive agency of the government and then 
applied to specific cases by an independent administrative coy; 
or set of courts. This is the only way to ensure that policy 
will be clearly formulated and publicly announced. If this 
be not the case, however, the least that comports with fair 
procedure is that a regulatory commission, when it disagrees 
with the policy decisions of an examiner, announce clearly 
what the policy is and then send the case back to the man who 
knows the facts. This is almost never done by the Board or 
the other regulatory agencies. They simply take the case over 
and decide it themselves. 

What justification is given for this? First, that the 
examiners are no good. If that is true, they should be replacei 


rather than pervert a whole procedural system to overcome their 


deficiencies. Second, that the examiners do not understand 
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politics. That, of course, is all to the good. Decisions in 
specific adjudicated cases are not supposed to be influenced 
by politics. Third, that the examiners can't make policy, which 
gust be made instead by commissioners appointed by the President 
and confirmed by the Senate. This is true; the agency members 
should make policy. The trouble, however, is that commissioners 
seldom enunciate policy, and therefore examiners must decide 
cases in @ policy vacuum, 

Having taken over decision of a case, the members of the 
Board do the best they can, but there is no real chance for 
a review of the record. Cases are decided on the basis of an 
outline of the issues and a list of questions to be decided 
prepared by the General Counsel's office and never seen by the 
parties, The members hear the oral argument - or read it if 
they are not present - and study the examiner's decision and 
the briefs to the Board, either personally or through their 
single personal assistant. The pressure of administrative 
matters, routine decisions and other major cases effectively 
prevents any contact with the record. The thousands of man- 
hours which go into the making of a record are thus virtually 
ignored at the crucial moment of final decision. 

The Attorney General's Committee in 1941 laid down a 


principle which seems unexceptionable: "[R]leview should be 
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given by the official charged with the responsibility for it, 
and the review so given should include a personal mastery of 
at least the portion of the record embraced within the 
exceptions .#20/ This “personal mastery" seldom obtains at 
the Board or any of the other regulatory commissions, 

It is argued sometimes that the judges of appellate 
courts do not read the entire record in cases before then, 
This is true. But appellate judges do not purport to decide 
all the factual issues in a case on the basis of the evidence, 
as do the regulatory agencies. They decide only specific 
disputed issues of law and need therefore to refer only to 
the specific portions of the record which involve those 
issues, The agencies on the other hand undertake to redecide 
all the factual issues in a case on the entire record as 
compiled by the examiner. 

There could be one saving grace in all this. The 
Administrative Procedure Act provides that "All decisions. , 
shall .. . include a statement of .. . findings and con- 
clusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law or discretion presented 
on the recora .022/ If this were done personally by the members 


of the agency who make the final decisions in adjudicated cases, 


36/ - Final Report of Attorney General's Committee 52 (1941), 
37/ - Administrative Procedure Act §8(b), 60 Stat. 242, 5 USC ll 
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the litigants and the public would know why the agency decided 
yg it did, and at least one member would have to study the 

record personally in order to draft the aotmwol This, of 
gourse, is the procedure followed in all our appellate courts. 

Not so on the CAB or other regulatory agencies. The 
decisions are written there by a staff of expert opinion-writers 
after the decision has been made, and often - in the case of 
the CAB and the FCC - announced publicly. Any safeguard that 
the opinion requirement might provide is dissipated by the 
pudlic announcement of a naked conclusion and the subsequent 
delegation of the opinion-writing job. It is somewhat like 
playing golf by telling experts where to hit the ball for you 
and then claiming the score at the end. 

There have been times when the Board made decisions in 
executive session and then told the opinion-writers what answer 
the opinion should come out with. Major decisions of the Board 
have been made in that way. More often, the opinion-writers 


sit with the Board when a case is discussed. There can be no 





38/ - "The requirement of an opinion provides considerable 
assurance that the case will be thought through by the 
deciding authority. There is a salutary discipline in formulating 

reasons for a result, a discipline wholly absent where there is 


freedom to announce a naked conclusion. Error and carelessness 


my be squeezed out in the opinion-shaping process .... The 
exposure of reasoning to public scrutiny and criticism is healthy. 
An agency will benefit from having its decisioms run a profes- 


sional and academic gauntlet." Final Report of the Attorney 
General's Committee 30 (1941). 
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real claim, however, that the Board tells the opinion-writer; 
in detail what to put in the opinion. The members do NOt knoy 
the detailed facts and statistics until the opinion-writers i, 
them out of the record and present them in an opinion. 4 Simple 
comparison in a number of major cases of the time Spent in wha 
is known as "giving instructions" to the opinion writing divisiy, 
with the length and detail of the final opinion would afforg 
simple proof that only a small part of the contents of the 
opinion was conveyed by the Board to the start .22/ 

Nor can it be claimed that the opinions prepared by the 
staff are mere drafts and that the Board carefully reviews, 
edits, modifies, and rewrites the opinion. A comparison of 
the opinions as sent to the Board in what is known as "Study 


Copies" with the final published opinions will disclose 





39/ - The job of the opinion writers is to draft an appeal- 
— proof document which will support the result already 
reached by the commissioners. An important part of this proces 
consists of having an attorney go through every brief and make 
a list of every point raised by every party. Each point of 
any significance is mentioned in the opinion, often by the 
formula: "We have considered the contention of 

to the effect that » but we find that this 
does not alter our conclusion." 
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significant variation in few cases .40/ If the opinions of 


the Board express what actually goes on in the minds of the 
jeciding members, this is coincidental or the result of the 
intuition that a good staff can develop over the years. In 


seither case is true judicial process satisfied. 


ee 
40/ - The scant importance attached to members' review of 

= opinions was dramatically illustrated in a recent case 
yhere instructions were given in mid-1958 for a period of four 
nurs. A detailed opinion of seventy-one pages first reached 

the members of the Board from the opinion-writing division 

early in March 1959. At a Board meeting the next day, members 
yere urged to sign and release the opinion that same day because 
inquiries had been made about the delay in the case. 

A similar episode occurred recently in the case of one of 
the most important general rulings made by the Board in many 
years. The request for the ruling was filed in early 1958. 
There were many lengthy comments from many interested parties. 
the Board, however, for well over a year never discussed the 
matter with each other or with the staff, and the staff at no 
time had any indication of the Board's thinking. The General 
Counsel's office proceeded to draft an opinion of the Board 
on the basis of what they thought the Board should hold and 
finally sent this to the Board more than a year after the 
request was filed. This 29-page opinion was discussed for 
about an hour by the Board, a few changes were made in the 
text, and the document was issued within a few days. The 
document is headed "Opinion and Interpretative Ruling, By 
the Board." The phrase "By the Board" cannot be construed 
inanything like the customary judicial sense. 

This is the procedure followed also in the great majority 
of safety appeals to the Board. The members never see the 
pleadings, the record, the examiner's decision, or the brief. 
As a matter of fact, there are not even enough copies of some 
of these documents to go around. The General Counsel's office 
wuelly studies these documents and prepares a decision with 
no instructions from the Board, and then circulates the 
proposed decision together with a covering memorandum. This 
isnot a true judicial appeal. 











374 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


I know of no case where the opinion-writers ever Cam back 


to the Board and said that the facts in the record of a cage 


the 


simply would not support a substantial decision Previously mage or | 


by the Board. It is too much to expect that the ultimate facts to’ 


of record when dispassionately viewed will always support a sau 


decision previously reached without close personal knowledge 
of the record .42/ 

It is sometimes argued that members of agencies should be 
able to hire skilled lawyers to explain their actions just as 
businessmen or Government executives have attorneys to Justify 
their actions legally. This argument merely serves to confirz 
the non-judicial nature of the so-called "adjudicatory" process; 
of the regulatory agencies as they are conducted today. They 
are not really judicial at all, for the judicial process requir; 
that the decider personally know the record on the basis of 


which his decision is based and that he state the reasons for 


his decision. 


41/ - See Landis, THE ADMINISTRATIVE PROCESS 106 (1938); "Any 
judge can testify to the experience of working on opinion 

that won't write with the result that his conclusions are changti 

because of his inability to state to his satisfaction the reason 

upon which they depend. Delegation of opinion writing has the 42/ 

danger of forcing a cavalier treatment of a record in order to a 

support a conclusion reached only upon a superficial examination 

of that record. General impressions rather than that tightness 

that derives from the articulation of reasons may thus govern 

the trend of administrative adjudication." 
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ck Ag the Attorney General's Committee said, "The heads of 


te agency should do personally what the heads purport to do, w42/ 


ade or as the Declaration of Independence puts it, "A decent respect 
Cts to the opinions of mankind requires that they should declare the 


causes which impel then." 


(ny 

hions 

hanged 

pasont 

the 42/ « inal Report of Attorney General's Committee 52 (1941). 
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III. POLICY COORDINATION 


The plans and policies of the CAB are not coordinated i, 
any way with those of other government agencies or with gener) 


national policies as established by the Executive. 
The Civil Aeronautics Board, like other independent 


regulatory agencies, operates with scant reference to other 
branches of the Government even when their activities have 
close interconnections. It operates also quite independent 
of general coordination by the Executive. 

So far as the adjudicating of litigated cases is con. 
cerned, this is as it should be. A judicial body such ag a4 
court or an administrative tribunal should be guided only 
by the record. In the field of policy and planning, however, 
this lack of coordination makes no sense. 

The CAB in recent years, for instance, has been busily 
engaged in certificating subsidized local air service into 
the smaller cities of the country as the railroads reduce 
or terminate passenger service to those towns. 43/ one Board 


has done this on the general theory that the Board's job is 


to promote air travel, and that as the railroads pull out 


43/ See for instance the Northern Nebraska towns given air 
service for the first time in the Seven States Case, 
Order No. E-13254 (1958). 
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the airlines should move in and take up the slack. The ICC 


hes permitted the railroads to reduce or eliminate passenger 
service because they have been losing so much money on it. 
put the airlines lose money too when they take over local 
passenger service in small towns. The only difference is 
that the U. S. Government makes up the loss to the airlines 
in the form of subsidy. 
Whether this take-over of non-subsidized, losing railroad 
passenger service by subsidized losing air service is in 
accord with sound national transportation policy or with the 
proader national interest is not a subject for this memorandun. 
The point here is that there is today no machinery for deter- 
mining such a question since there is no coordination between 
the ICC and the CAB on this matter, nor does either agency 
receive any coordinated guidance from the Executive branch. 
The statutes enacted by Congress are far too general 
in their terms to provide detailed policy guidance on a 
matter of this kind. Thus each agency pursues an independent 
policy with no coordination of any sort, although the actions 
of each closely concern the other. 
To take another example, the Civil Aeronautics Board 


has the power to exempt air carriers from the operation of 
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the anti-trust laws. 44/ This is one of the most formidable 
powers possessed by any government agency. The laws agains; 
monopolies and restraints of trade are built into the very 
fabric of our national economy and our business life. Not 
one, but two agencies of the Federal Government are charged 
with actively enforcing these laws - the Department of Justice 
and the Federal Trade Commission. Standing subcommittees of 
Congress keep continual surveillance over monopolistic aspects 
of our economy. Any attempt to weaken these basic laws meets 
with strong public and governmental objection. Even the Pregj. 


dent himself cannot suspend them. But the CAB can, and it cap 


do so without consultation or coordination with Justice, the rr 


Congress or anyone else, and the courts have severely limited 
their review of such cases by the doctrine of "primary juris. 
diction." 

It does not make sense for the Federal Government to be 
diligently enforcing the anti-trust laws through two agencies 
whilst a third agency on the basis of no coordinated policy is 
busy exempting an important segment of industry from these 
laws. No criticism of Justice, the FTC or the CAB is implied 


in this. The problem is that there is no machinery whatever for 


44/ Federal Aviation Act §414, 72 Stat. 770,49 USC 1384. 





Ci 


ti 








for 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 379 


coordination. Indeed if the CAB and Justice today attempted 
to establish 4 coordinated policy on anti-trust matters, the 
CAB might well be accused of compromising its "independence." 
The CAB has the power to obligate the Federal Government 
for large sume of money with no coordination whatever with 
the Bureau of the Budget, or the President and with no prior 
approval by Congress. By merely issuing or withholding 
certificates of public convenience and necessity for air service 
vhich will not pay its own way, the CAB can decide to spend twenty- 
five, thirty, sixty or a hundred million dollars a year on 
subsidy - and this without regard to the President's budget, 
the fiscal policy of the government or general transportation 
policy. Under today's conditions, with national budgetary 
and transportation policy of critical importance, such uncon- 
trolled, uncoordinated expenditures are not good government. 
No criticism is intended here of any specific Board action on 
subsidy. Within the limitations imposed by its present organ- 
igation and procedures, the Board has done a careful and 
conscientious job. But this job has been performed in a policy 
vacuum and may or may not comport with the best interests of 
national transportation generally or national fiscal policy. 
Another example of serious lack of coordination of civil 


aviation is in the defense field. The civil air fleet will be 


54428 O—60— 
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urgently needed in time of national emergency. The new fleets 
of civil jet aircraft, for instance, were justified by the 
carriers to the Board in part by defense considerations. And 
yet there has been no joint planning, no discussions, Not even 
any high-level exchange of views between the CAB and the Defeng: 
establishment on these matters. The CAB certificates routes, 


sets rates, encourages or discourages certain types and classes 


of air carriage - all of which may have important defense implic,, 


tions - without any real military consultations. 

For the past several years CAB and the Department of Defeny 
have been engaged in a running battle over the proper role of 
the civilian carriers in peace time military air-lift. What th 
proper answer to this problem is cannot be solved here. What 
is important is that there is no machinery whereby the actions 
the CAB and DOD can be authoritatively coordinated on such a 
problem. It was only with the creation of FAA, an executive 
agency, that some coordinated policy began to develop. 

It may be said that policy coordination of the regulatory 
agencies is effected through Congress, but this is true in only 


the most general sense. The basic statutes such as the Civil 


Aeronautics Act, the Interstate Commerce Act and the Motor Carrie: 


Act list a large number of regulatory goals and purposes - all 


general and frequently overlapping or conflicting in character 
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yithin these very general goals and purposes, the individual 
independent regulatory commissions develop their own specific 
policies and programs without reference to any larger program. 

Although Congress exercises a legislative oversight 
over the regulatory agencies, this as said above, is often 
concerned with specific cases and problems or with proced- 
ures and not with substantive policy. Because of its multi- 
tude of diverse responsibilities, the machinery of Congress is 
not adapted to day-by-day detailed policy coordination. 

The only possible source of detailed coordination of 
economic regulatory policy is the Executive. Policy is made 
today by groups of men, whose composition is determined to 
a great degree by the accidents of terms, appointments, resig- 
nations, etc. These groups are in practice not responsible 
to anyone. Economic regulatory policy will not become fully 
responsive to the national needs and purposes until it is 
made within the framework of Congressional legislation by men 
responsible to the Executive. 

The Task Force of the First Hoover Commission believed 
that necessary coordination could be achieved by the President's 


power to name the Chairman of each regulatory agency .42/ "This 


45/ Task Force Report 31-33 (1949). 
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will enable the President," they said, “to obtain a Sympathet;, 
hearing for broader considerations of national policy which 
he feels the commission should take into account. "46/ 

This, of course, has not worked as anticipated. In the 


first place, the Chairman is only one member and often cannot 


command the concurrence of a majority of the commission, Indee 


the very fact that he does have private, personal communication; 
or discussions with the Executive branch may well produce ¢ 
negative reaction on the other members, who feel that their ro, 
in determining regulatory policy is just as important as that 
of the Chairman - which indeed it is in a multi-member agency, 
Furthermore, Congress clearly does not accept the idea of 
informal Executive influence through the Chairman of the 


independent agencies or through other means. The whole drift 


of the hearings and reports of the House Subcommittee on Legis. | 


lative overseas ous the past two years is that neither the 
Executive nor anyone else should exercise any influence over 
the independent regulatory agencies. This is not just the 

particular view of one committee. The CAB has been severely 


criticized by the House Committee on Government Operations for 


46/ Ibid. p. 32. 
47/ See House Subcommittee on Legislative Oversight, 


Independer 
Regulatory Commissions, 85th Cong., 2d Sess., (1959). 
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48 
nembership in the Air Coordinating Goan ttee 2 which has 
peen about the only instrument for coordination of civil avia- 
gion policy in recent years. Appointees to regulatory agencies 


are carefully quizzed by Senate Committees on their determination 


to avoid any form of Executive lariveuea 


"The presence of the Civil Aeronautics Board, an independent, 
quasi-legislative, quasi-judicial, regulatory body cn the Air 
Coordinating Committee should be terminated at once. This is 
equally applicable to the membership of the Federal Communica- 
tions Commission. .. . 

"The subcommittee believes that the continued membership 
in the Air Coordinating Committee by these regulatory bodies 
represents an undermining by the executive branch of the careful 
standards and safeguards of administrative law procedures pres- 
eribed by the Congress in creating both the Federal Communica- 
tions Commission and the Civil Aeronautics Board. .. . House 
Committee on Government Operations, Federal Role in Aviation, 
4th Cong., 24 Sess., 21 (1956). see 

"It is an illegal and unwarranted invasion by the executive 
pranch by means of an Executive Order to assume, without consent 
of the Congress, powers the Congress specifically conferred on 
these independent tribunals. 

“Participation by regulatory bodies in Air Coordinating 
Committee matters and according Air Cordinating Committee de- 
cisions binding effect, without adherence to procedures pres- 
ecribed by the Congress represents a flagrant flouting of the will 
of the Congress." 


49/ See Senate Committee on Interstate and Foreign Commerce, 
Miscellaneous Nominations (Louis J. Hector to CAB), 85th 
Cong., lst and 2d Sess., 52, 54 (1957). 
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The reason for this great emphasis on avoiding any 
influence on the regulatory agencies is clear. It was set 
forth in the First Hoover Commission Task Force's report: 
"(TJhe commission should be independent and free from partigg, 
influence in the decisions affecting individual rights and iy 
the ordinary administration of the statute. "2/ The Task Force 
believed, as does everyone who thinks on the subject, that 
individual cases must be decided on the record alone, They 
felt, however, that such independence could be maintained ip 
adjudicated cases despite Executive influence and coordination 
on policy matters. 22/ 

This is the heart of the problem. Judgments in adjudi. 
cated cases affecting individual rights must be made with ful) 
judicial process and independent of any influence from the 
Executive, Congress or anyone else. Policy and general plans, 
however, if they are to be effective, must be made under the 
coordination and direction of the Executive within the framevwor: 
of Congressional policy determination. It is argued that 
commissioners can do both, that they can be independent half of 
the time as judges, and subordinate or at least "coordinated" 
the other half of the time as executives. Recent experience 


belies this. 


507 Task Force Report 31 (1949). (Emphasis supplied). 
51/ Ibid., 25-28. 
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One trend today is to make the agencies completely 
independent - both for adjudication and for policy and planning. 
the Weer? behind this is that if a body of men are to act like 
a court they must do so one-hundred percent of the time. Congress 
and the public demand this, and I think the basic principle 
is sound. It is impractical and unrealistic for a man to try 
to be an independent judge part of the time and a coordinated 
administrator the rest of the time if he is dealing in both 
capacities with exactly the same industry, the same people and 
the same problems. 


It would seem therefore that the only way to secure the 





necessary coordination of economic regulatory policies of the 
agencies and at the same time preserve the independence of 
adjudication of individual rights is to split the two types of 
responsibility, putting one in the Executive and the other in 
a special administrative court. In this way, the policies of 
economic regulation can be made fully responsive to national 
needs and purposes, and at the same time adjudication in 


individual cases can be guaranteed that independence which 


Congress and the public rightfully demand. 
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IV. DUTIES AND RESPONSIBILITIES 


The Members of the CAB, like those of other regulator 
ae meme re ON RAE AEE SRE SE tory 0 


agencies, have policy-makin adjudicative, administrative 


b 
and investigative duties and responsibilities which are by ‘ 
their very nature incompatible. b 

1) The debilitating conflict between routine administra. hb 
tion and the major tasks of policy-formulation and ad judicatio, 
in a multi-member commission has been discussed in Section ], : 
The only way to solve this conflict is to remove administratio, I 
from those charged with adjudication and to place it in an : 
executive agency headed by one man who can delegate it in acco, f 
ance with normal executive procedures. ‘ 
2) The conflict between policy formulation and adjudica. 8 
tion involves profound differences in attitude and procedure, 3 
Policy - like legislation - is usually formulated on the = 
basis of free, extensive, informal discussion with many inter. 0 
ested or informed individuals or groups and on the basis of i 
delegated staff work. 
Most executives or legislators feel that they should see ‘ 
and telk informally with as many people as they can; they 
feel that they should see for themselves as much as possible the { 


actual facts with which they are dealing. They will, of course, . 
receive differing opinions and views from their constituents 


or those with whom they discuss matters, but an executive makes ] 








Ta. 


tion 


tion 


ccord. 


e the 


Urse, 


akes 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 387 


a constant series of pragmatic informal judgments on the basis 
of his own expernence, the advice of his own staff, and on 

his varying confidence in the different peopie with whom he 
talks. An executive or a legislator cannot hold a judicial 
hearing every time he makes a decision. He would never get 
his work done. 

Adjudication, on the other hand, depends on formalized 
procedures, the building of a record with opportunity for 
presentation and cross-examination of evidence, and final judg- 
nent on the basis of the record alone by the persons responsible 
for decision. By the very nature of his job, a judge cannot 
talk informally with the litigants before him; he cannot per- 
sonally view the subject matter of a case except under circum- 
stances carefully arranged to give neither party an advantage. 
Judges decide cases on the formal record and must forget any 
other particular knowledge of the persons and problems involved. 

There can be no informal, one-party presentations to 
judges. On the other hand, general planning and policy probably 
cannot be made efficiently without such presentations. 

It has been suggested that commissioners should divide 


their work - making policy according to one set of standards 


' and adjudicating according to another. But the work of one 


individual cannot be so neatly divided into water-tight com- 


partments. 
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The CAB, for instance, has for two years been urging 
the carriers to introduce new low promotional fares to builg 
traffic. As a natural part of developing this policy, 
members of the Board discuss with the carriers various plans 
and proposals for new fares, the cost aspects, the potentia) 
stimulation of traffic, and such matters. This is the way 
policy is developed by the legislature, by the Executive, or 
by a private business organization, and in the process 
personal relationships naturally develop between men who are 
concerned with common problems. 

But suppose in the case of the Board that one of the 
carriers makes a formal filing of a new low promotional tariff, 
and two other carriers file a protest that the fare is unjust 
and unreasonable. The gears are now supposed to shift. This 
is a justifiable issue on which all parties are entitled toa 
full hearing with all the elements of judicial process. They 
are entitled to a judgment on the record and the record alone, 
without any ex parte presentations. 

But the ex parte presentations were already made when 
the members talked generally to the carrier about tariffs when 
they were still in the planning stage. How can the members 
of the agency now forget the talks and discussions held as 
policy-makers and become judges who look only to the formal 
record - particularly when they are probably still talking 


informally to the same carriers on other tariffs still in the 


Planning stage. The mind of man is not so neatly compartmente(, 
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and any system based on a theory that is, is doomed to failure. 
In one specific case, of course, a commissioner might 
be able to keep these two roles completely separate, driving 
from his mind as a judge what he knows as an administrator. 
But no man can possibly work all day every day with the same 
people in the same industry and discuss all aspects of it 
informally as 4 policy-maker and then from time to time wipe 
every Dit of that out of his mind in order to become a judge 
and decide a case solely on the record. As Donald C. Beelar, 
a former Chairman of the Administrative Law Section of the ABA 
has often said, "it is not possible for a man to be a judge 
on Monday, Wednesday and Friday and a legislator on Tuesday 
and Thursday." 
Both Congress and the Courts have recently criticized 
members of the FCC for meeting informally with applicants for 
TV licenses even though the specific application was not 
discussed .22/ The criticism is of course valid. It cannot 
improve the quality and impartiality of adjudication for the 
judges to have informal private chats with the litigants. 
5a See House Subcommittee on Legislative Oversight, Independent 
Regulatory Commissions, 85th Cong., 2d Sess. ,(1959);Sangamon 
Wir teistision 7 0 y Television v. U.S., 225 F.2d 191 (D.C. Cir. Ho 
and remanded, 79 Sup. Ct. 94 (1958); WIRL v. U.S., 253 F.2d 863 
(D.C.Cir.1958), vacated and remanded,79 Sup.Ct.94 (1958);WORZ v. 
FCC, 275 F.2d 199 (D.C.Cir.1958), vacated and remanded, 79 Sup. 


Gt. 114 (1958); WKAT v. FCC, 258 F.2d 418 (D.C.Cir. 1958); 
Massachusetts Bay Telecasters v. FCC, 261 F.2d 55 (D.C.Cir.1958). 
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But what is a member of the CAB to do? Every airline 
of any size always has a case of some kind pending before the 
Board. Following out the strict letter of judicial proprie. 
ties would mean that no Board member could ever talk to anyone 
in any airline, and policy would thereby be made by the cap 
in a complete vacuum. On the other hand, the informal conver. 
sations customarily employed in policy-formulation undoubtedly 
influence adjudication since the facts and impressions gaineg 
thereby cannot by an act of will be forgotten. 

The answer to this problem, to repeat, is to separate 
policy-making from adjudication, putting the former in the 
Executive and the latter in a special administrative court, 
If the regulatory executive were thus freed from judicial 
responsibilities and restraints, he could maintain sufficiently 
close relationships with persons who have views or facts about 


the regulated industry, to keep informed without sacrificing 


the dignity and reserve appropriate to a responsible government ° 


officer.And the officers of administrative court would be able 
to conduct themselves like judges. 

3) The conflict between adjudication and prosecution has 
been explored more extensively in prior studies and hearings 4 
than any other type of conflict within the regulatory ial 


5 3/ See the full treatment in 2 Davis, ADMINISTRATIVE LAW TREATISI 
171-249 and authorities cited. The most influential statement 


of the problem was undoubtedly that in Final Report of the 
Attorney General's Committee 55-60 (1941), which led to Section 
ceacie} the Administrative Procedure Act, 60 Stat. 239, 5 USC 
1004(c). 
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The Administrative Procedure Act and other statutory reforms 
such as the recent changes in the organization of the wire” 
and the seam” reflect the outcome of these studies. The 

pasic purpose of these changes has been to protect defendants 
against 4 judicial hearing where the judges have already 

nade up their minds because they initiated the investigation 
and directed the ppeanemtsan Although there are still un- 
solved iit by and large this area of conflict and 
incompatibility has been handled by the ever-increasing 
application of the separation of powers doctrine. 

4) A serious conclict of duties and responsibilities 
which has yet been little mentioned is that between the 
responsibility for investigation and prosecution of law 
violations and the responsibility for formulating plans and 
policies to promote the economic well-being of an industry. 
It is this conflict which explains the failure of the so- 
called promotional regulatory agencies - the FCC, CAB, ICC, 
FPC - to crack down vigorously on law violators within the 
industry except in those cases where the actions of one member 
of the industry threatens the economic stability of the 


industry as a whole. 


5 1 Stat. 139, 29 USC 141 et seq. 
) 66 Stat. 712, 721, 47 USC 155{c), 409. 


See, for example, Gilligan, Will & Co. v. SEC, 9 Pike 
& Fischer, Ad. Law 2d 376 (2a Cir. 1959). 
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A clear example of this conflict has occurred recently 
in the CAB. In July 1957, the staff informed the Board tha; 
certain loans to air carriers involved the possibility of 
illegal control situations or conflicts of interest. The 
staff was instructed to watch the matter. During the folloy. 
ing year, the number, size, and complexity of the loans 
increased. It was generally agreed that the problem was 
serious, that potential control and interlocking relation. 
ships were possibly being created, and that the Board's starr 
was having little success in digging out the facts by informa) 
means. Some of the staff urged an investigation; others 
took a different view. They urged that since the carriers 
were then having a hard time financing new equipment, the 
investigation might have an adverse effect on their negotia. 
tions, and that this was incompatible with the Board's pro. 
motional responsibilities. A majority of the Board accepted 
this argument and voted not to institute any investigation. 

This memorandum does not support or oppose the proposed 
investigation. It can be argued that investigations should 
never be called off solely because they might hurt business; 
that investigations should be called off only when it appears 
that there is no significant probability of violation of the 


law. On the other hand, it is difficult to urge that the 


Board was neglectful of its duties, because it does have a 
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statutory duty to promote the economic well-being of the 
industry and an investigation right at that time might 
have made financing more difficult. The answer to such 
conflicts is to separate promotional policy-making from 
investigation and prosecution. 

Another example of the incompatibility between pro- 
potional policy-making and prosecution is the Board's treat- 
nent of the so-called Sherman Doctrine. This is the doctrine 
that if persons enter into control or interlocking relation- 
ships which require prior approval of the Board under Sections 
408 and 409 without having secured such approval in advance, 
the Board will require that the transaction be undone and the 
illegal relationship terminated before the Board will consider 
whether or not to give its approval. The doctrine was announced 
squarely and unequivocally in 1952, after long experience had 
shown that this was the only way to prevent the prior consum- 
mation of innumerable illegal transactions in the hope that the 
Board would subsequently approve then. 

This policy was followed strictly for a few years and the 
number of illegal transactions under Sections 408 and 409 
markedly declined. Exceptions were made when transactions were 
entered into in the honest and reasonable belief that they 
vere legal, but exceptions were not made merely because of the 


size or urgency of the transaction, or the hardship of undoing 


7 Sherman Control and Interlocking Relationships, 15 CAB 
8% (1952). 
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the transaction. The most notable example of the firm 
application of the doctrine was when President Eisenhower 
disapproved an agreement whereby Eastern would acquire 
Colonial because Eastern had already acquired Colonial 
ae the Board in response to his views compelleg 
Eastern to terminate this illegal control before — 
whether to grant its approval to a prospective aida 
This, of course, was a very large transaction and the firm 
application of the doctrine worked hardship on the parties, 
but that did not deter the President nor the Board from Sp lying | 
it in the same way it had been applied in smaller cases, 

Because of what the Board conceives to be its promotiona) 
responsibilities, however, they have now largely nullified the 
doctrine. In the last year, a number of transactions, some of 
them very large, have been approved by the Board, although they 
were entered into without Board approval. This has been done 
on the grounds that there was an urgent necessity for the trans. 
actions and that the parties would suffer hardship if they vere 
made to disentangle or suspend then. 

It is not argued here that these transactions are adverse 


to the public interest or should not have been approved if 


58/Eastern- National-Colonial, Acquisition of Assets, 18 CAB 
453 (1954). 


39/astern-Colonial Control Case, 20 CAB 629 (1955); CAB Order 
E-9945, 9946 (195 
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poard approval had been requested first. Nor is it argued 
¢hat the Board or its staff have been derelict in carrying 

out their duties and responsibilities. The problem is that 
the Board has incompatible responsibilities. A body whose 
duty it is to look after the economic well-being of an 

industry cannot be expected at the same time to vigorously en- 
force penalty provisions when these would work economic hard- 
ship on members of the industry. The duties of promotion and 
investigation-prosecution can both be vigorously performed 


only when they are entrusted to different agencies. 


54428 O—60_26 
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V. AGENCY MEMBERSHIP 

The rapid turnover of personnel on the regulatory 
agencies has long been a sajna’ oe has produced equally 
rapid changes of policy and has made almost meaningless the 
"expertise" which agency members are supposed to develop in 
long terms of service. Ex parte presentations to members of 
regulatory agencies, excessive entertainment and presents, 


and questions of improper influence - the so-called ethical 


problems - are matters of general growing concern. In my 


judgment, such personnel problems are inevitable with the 
present organization and procedures of the agencies, which 
ensure inefficienc lack of judicial process, and incompati. 
bility of duties. 

No competent executive - Government, military or business. 
can tolerate for long the inefficiency and the confused 
administration of the regulatory agencies as they exist today, 
An executive accustomed to getting a job done cannot be content ’ 
with procedures which preclude both an intelligent attack on 
general planning and policy problems and an expeditious handl.- 
ing of routine business. 

No attorney who takes judicial procedures seriously, who 
has a lawyer's pride of draftsmanship, and who has a strong 
feeling for basic procedural fairness, can put up for long with 
G07 See Task Fores Report on Regulatory Commissions [First 

cover Commission] 24 (1949) where the rapid turnover of 
Commissioners is discussed agency-by-agency with statistics 
showing the short average length ot service. 
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a system where cases are decided without clear general policy 
and without an opportunity for actual study of the record, 

and where opinions do not necessarily have any connection 

yith the thoughts of the deciders. It may be said that an 
attorney-commissioner could perform the job as it should be done 
even if other agency members do not, but such is not the case. 
Agency policy cannot be made without meaningful policy discus- 
gion between agency members. Cases cannot be approached in a 
judiciel manner when most of a commissioner's time is absorbed 
in routine matters and when adequate personal staffs are not 
provided. 

No man with a broad interest in the economy of our nation 
and in government processes as a whole can be content for long 
to regulate a slice of our national economy in a vacuum without 
any coordination either with other economic regulatory activity 
or with national policy in general. 

These are some of the strongest reasons for the rapid 
turnover of commissioners. Men tend to move on to other positions 
where there is not only a job to be done, but where also they 
will have the tools to do the job. 

The ethical problems, I am convinced, are likewise the 
product of the system. The proper mode of conduct - the ethical 
standards to be observed - in any particular job must be reason- 
ably clear if compliance is to be expected. Yet members of 
regulatory agencies are in reality trying to live in two worlds 


with two separate sets of standards. 
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As discussed above, there are quite different codes 
of personal behavior for an executive or a legislator on 
the one hand, and for a judge on the other. It is quite 
customary, for instance, for an executive or a legislator ty 
play golf or go fishing with someone who can give him infor. 
ation or opinions which he values. As a matter of fact, a 
busy executive often thus combines recreation with his job 
in order to get all of his work done, and no criticism igs 
made. For a competent executive can maintain such informal 
relationships and still preserve his dignity, his reserve 
and his independence. 

A judge in a litigated case cannot transact business 
in this way. He cannot get into any situation where he 
accepts favors or hospitality or obtains information or 
views informally from those who are actively litigating 
before him. How then is a member of an independent regulatory 
commission to conduct his personal affairs. 

There are commissioners in our regulatory agencies who 
are fine executives, who do a splendid job of administration, 
who get results speedily and effectively, but who have no real 
concept of judicial process. There are others who make such 
a strong effort to comply with the ethics and conduct appropritt 
to a judge that they do not see or talk with members of the 


industry as much as they should. 
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Members of agencies are criticized today chiefly because 
they do not act enough like judges, in other words because 
they mix too freely and easily with those who appear before 
them in adjudicated cases. If they did not do so, however, 
they might well be criticized for failing to keep in touch 
yith the industry they regulate, or as is often said, for 
regulating "in an ivory tower." 

When men try simultaneously to abide by two such disparate 
patterns of work and codes of conduct, trouble and confusion 
inevitably results. It might be thought that a code somewhere 
in the middle could be established. Much sincere effort has 
peen devoted to this end, and this is what most thoughtful com- 
nissioners try to do in practice. But like many compromises, 
this has really never satisfied anyone. The present agency codes 
as practiced do not really allow sufficient flexibility for an 
executive to get the jobs of planning and policy-making done with 
effectiveness and dispatch. But at the same time, present prac- 
tices are too flexible to ensure full due process and fair judicial 
proceedings. 

The whole system of adjudication by commissioners as prac- 
ticed today inevitably raises suspicions of ex parte influence. 
Commissioners circulate more or less freely in the industry they 
regulate. As a part of this, there develops the social inter- 
course which is normal in business, executive or legislative 


life, When some of the groups in the industry then enter into 
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a litigated case, the same commissioner climbs on the bench 
and is supposed suddenly to become a judge. But everyone 
knows that he really has no chance to familiarize himself 
with the record, and that the oral argument and briefs which 
only summarize the case are about all he will ever learn about 
it. It is obvious that under such circumstances, memories of 
casual conversations, tid-bits of information picked up here 
and there, trade-press editorials, and Congressional or Brecetin | 
views or desires, can exert a powerful influence which they 
would not have on judges intimately familiar with the record, 
Everyone knows that commissioners usually cast their votes 
with only the examiner's opinion, the briefs and oral argument 
to guide them, and that the record is thereafter combed by 

an opinion-writing staff for facts and data to support a 
predetermined conclusion. It is known indeed that in some 


agencies, such as the CAB, the decision is publicly announced 


in a press release and parties begin to act in reliance thereon, 
before the opinion-writers even start their work. It is know 
that the staff prepares the opinion with little or no guidance 
or correction by the commissioners who sign it. 

Under such circumstances, it is inevitable that charges of 
improper influence will be made. And the system is actually so 
inviting to improper influence, that it will inevitably occur 
from time to time. 


In such an atmosphere, it is not strange that the turnover 


of agency membership is a continuing problem. 
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yI, CONCLUSIONS 

In the last two decades, there have been many detailed, 
intensive studies of the regulatory commissions by official 
government committees, by the American Bar Association and 
other private groups, and by individual scholars. 

The many changes in the regulatory commissions proposed 
in these studies have been of two general types: 1) Basic 
reorganization of our whole governmental machinery for econ- 
omic controls, or 2) procedural improvements in the existing 
organizations. The reforms actually adopted by Congress or 
the Executive during this period have been largely of the 
second type, e.g., the Administrative Procedure Act, and the 
yerious Reorganization Plans. Much of the current discussion, 
within the Congress and within the agencies themselves, is 
devoted to further procedural improvements in the existing 
agencies. 

It is my belief based on personal experience as a member 
of a Federal regulatory agency, that a far more basic and 
radical reorganization is required in order to bring to the 
regulatory process the efficiency and impartial judicial 
process which it should have. Such a reorganization would 
transfer to an appropriate executive department the functions 
of policy-making and administration, to an administrative court 
or courts the adjudicatory responsibility in major litigated 


cases and appeals from administrative actions, and to the 
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Department of Justice the prosecution functions. Such a wi 
reorganisation is supported by an ever-growing body of a 
responsible opinion both within and without the government, thi 


) 


This is a matter of importance to the nation. The Federa) gr 


regulatory agencies wield great power over major segments of to 
our economy and adjudicate private interests of vast size, an: 


Despite the importance of their missions, however, it is of 


doubtful whether any branch of the government today functions 


with less effectiveness. BW 

Every session of Congress sees many proposals for new ag 
economic regulation or controls, and almost invariably these ol 
proposals involve the creation of new regulatory commissions, the 


It would seem that before any new commissions are created alon 008 
the old lines, it is important to find out why the ones we 60! 
already have are not working as they should and to reorganize Int 
them or redistribute their duties so that the jobs of econoni: est 
regulation already undertaken will be properly performed. 

1) The formulation of the basic policies of Federal ade 
economic control can no longer be left to a group of agencies 
each operating independently of the other and independent of 
any executive coordination or control. This is particularly 
true in the transportation field, i.e., the CAB, ICC, and the hee 
Maritime Commission, but it is also true of economic controls 


in general where these infringe on broad economic policy, i.e., 


the FPC and FCC. Economic regulatory policy should be formulst, 
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yithin the broad boundaries established by Congress, on 

, unified and rational basis by the Executive branch of 

the government under the direction of the President. A 

great nation with world-wide responsibilities cannot continue 
to have an important part of its economy regulated without 

any coordination with the economic and defense policies 

of the President. 

It may be argued that Congress would not delegate such 
sveeping powers to the Executive, but only to independent 
agencies thought to be "arms of the Congress" and therefore under 
close supervision and control of the Congress. I would hazard 
the opinion, however, that recent years have lessened the 
confidence of Congress that it can effectively supervise and 
control the substantive policy-making of independent commissions. 
Indeed, the House Subcommittee on Legislative Oversight was 
established largely on the premise that Congress had not suf- 
ficiently overseen the work of the epieiien ta described 
above, the work of the Committee thus far, although productive 
in the procedural field, gives little hope that such oversight 
can be effective on a continuing basis in substantive matters. 

I would further hazard the view that recent Congressional 
hearings and actions indicate a renewed interest in more detailed 
regulatory policy-formulation by Congress itself. If Congress 
does in the future make regulatory policy with greater speci- 
fieity, surely there must at the same time be a renewed inquiry 


61/7 Remarks of Speaker Rayburn on the floor of the House, 
February 11, 1957, 103 Cong. Rec. 5503. 
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into the most suitable machinery for carrying out such Policy, 
It is my belief that instead of giving such duties to multi. 
headed deliberative bodies which neither administer or 04 Judieny, 
effectively and which in truth are responsible to no one ip 
the long run, the regulatory job should be given to the Approp. 
riate arm of the Executive branch. Effective plans and polie;,, 
to implement Congressional policy could then be made in the 
normal executive manner; these actions could be coordinated 
properly with other governmental activities; one man would be 
in charge and fully responsible to the President; policies ay 
Plans would be more clearly articulated because they would be 
separated from adjudication; and Congress could keep greater 
control because policies and plans would be spelled out and 
responsibility for them pin-pointed. | 
I 


The transfer of policy-making and planning to the Executiy 





of course does not mean that actions will be taken without 
necessary publicity. There is ample precedent for administra. | 
tive notice and hearing procedures in many activities already 
carried on by the Executive. 

2) Routine administration of economic regulation would 
under such a system be handled by delegation within the Executir 
branch in the same way that countless other administrative tas 
are performed. 

Agencies run by a group do not delegate and do not handle 


administration efficiently. Commissioners in the agencies ar 
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soday solemnly discussing and voting on thousands of minor 
administrative matters, which should be handled by civil 
servants in an Executive department or agency on the basis 
of general policy determinations, As shown above, this is 
one of the prime factors preventing commissioners from making 
clear policy determinations or handling adjudicative cases 
ina judicial manner. If policy-making and planning are 
transferred to an Executive department under a single head, 
administrative detail can be handled properly. 

3) Adjudication of major litigated cases and appeals 
from administrative action should be performed by an admin- 
istrative court, free from policy-making or administrative 
detail, The members of such courts should be appointed for 
a fixed term and they should be as genuinely independent as 
judges of other statutory courts such as the Court of Claims 
and the Tax Court. 

There is an old legal prejudice that since only "cases 
and controversies" are proper subject matter for constitutional 
courte, other matters such as the granting of franchises and 
the determination of the reasonableness of rates should therefore 
be handled by some group which does not act like a court. 
licensing and rate determination are actually susceptible of 
full judicial-type consideration, provided the general policies 
to be applied have been announced by the Executive branch. 
These matters involve complex situations in which factual 


conclusions must be drawn and policy applied to them. 
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Admittedly, the separation of policy-making and Planning 
from adjudication is not a simple task. As is pointed out 


by many writers on administrative law, there is a large ares 


) 


of overlap in any field of regulation, and it is often Giftion); 
to say where general policy-making stops and adjudication of 
specific cases starts. This is a reason often given for Puttin 
both responsibilities in the same agency. But there has always 
been the same basic overlap between the legislative powers of | 
the Congress and the judicial powers of the courts, and ve hay 
coped with that successfully for a century and three quarters, 
The fact that there are gray areas does not mean that black an 
white are the same. Difficult as it may be on occasion to 
separate policy-making from adjudication, even a more or legs 
arbitrary division is better than the confusion which has 
resulted from putting both in the same agency. 

In any field of government regulation there are major, I 
contested matters, where there are parties in substantial and ° 
vigorous opposition, and where substantial rights - public an 
private - are involved. Such cases should be tried by an 
administrative court de novo, either by the court itself or ly 
hearing officers performing the functions of special masters, 
Such cases should be decided on the basis of policies formally 
established and announced in regulations, or formal policy 
statements by the appropriate arm of the Executive branch. Such 
policies would be binding on the administrative court unless 


they were held to go beyond the basic statutory authorization. 
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The extent and success with which the Executive branch 
formulates general plans and policies would depend upon the 
vigor, interest and competence of the agency involved. If 
it did not make plans or policy, this failure would be clearly 
evident; the administrative court would be compelled then 
to interpret the broad Congressional mandate as best it could. 
If the executive agency did actively make policy, the exact 
nature and content of its policies would be explicitly known 
and they could be judged both by the President and by the 
Congress. 

A separation of adjudication from policy-making would in 
effect compel active policy-making No longer could policy 
statements be mere vague generalities in opinions prepared by 
professional staffs to justify particular results in particular 
cases. No longer could policy-making be put off until litigants 
had already made their factual cases 

An administrative court with more strictly judicial duties 
would require more explicit and detailed policy guidance than 
an administrative agency which purports to legislate as well. 
Congress itself might well in some instances retrieve some of 
its delegated legislative authority and make more specific policy 
by legislation on government control of business. Certainly 
the Executive would be called on to fill in the details of 
Congressional action with clear, detailed rules and plans. And 


both together would be far more responsive to the public will 


and to the needs of the nation than the specialized agencies 
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which today find it far too easy to think only of the industry 
they regulate. 

Regulatory matters of an informal or uncontested or cog. 
paratively unimportant character should be handled by delega. 
tion within the Executive branch as countless other government 
transactions are presently handled. If a new administratiye 
court were burdened with the same mass of detailed businegs thet 
now smothers the members of our regulatory agencies little 
progress would have been made. 

This is a practical matter. Every case cannot be given 
the same full judicial treatment as every other case, and many 
small matters must be handled administratively if critical an 
important matters are to be given the full judicial process the 
have so long deserved and failed to enjoy. Just as there isa | 
$10,000 minimum for diversity suits in the Federal District 
antigen there must be minimums of importance on the orig. 
inal jurisdiction of any administrative court, lesser cases ’ 
being handled by executive processes. For the lesser cases, 
of course, there must always remain the safeguard of an wen 


probably though not necessarily to the same administrative 


court that handles the major cases from the beginning. 


62/ 26 Usc 1332. Minimums, furthermore, must change as the 


burden of work changes. The diversity minimum was $3,000 until 
raised in 1958. 72 Stat. 415. 


63/ Compare the new appellate jurisdiction of the Civil Aerona- 
tics Board from certificate actions of the Federal Aviation 
Agency. Federal Aviation Act §602,609,72 Stat. 776,779,49 US 
1422, 1429. Previously the Board heard many of these cases fru 
the beginning. The new system has greatly reduced the burden 1 
the Board and expedited the disposition of cases without 
imparing any of the rights of the pilots. 
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One frequent objection to an administrative court is 
thet it would lack the necessary "expertise." But we already 
have very “expert” courts - the Tax Court, the Court of Claims, 
the Court of Customs and Patent Appeals - and it cannot be 
claimed that they are any less expert than the regulatory 
agencies. Even our Federal district courts with the vast purview 
of their jurisdiction are amazingly expert in such diverse 
and complicated matters as Federal taxation, anti-trust, 
admiralty, and bankruptcy. If administrative courts are given 
the status and the tenure to attract good men, they will be 
of a caliber to quickly acquire the necessary expert qualifica- 
tions. 

4) Investigation and prosecution is a minor part of the 
vork of the promotional-reguiatory agencies, and, as has been 
stated, they do not do it enthusiastically or successfully. 
These responsibilities should be given to an Executive department 
or agency, such as the Department of Justice, which does not 


have incompatible duties. 


It has been argued for several decades now that the job of 
economic regulation cannot be handled by the Executive branch 
and administrative courts, but that it can be accomplished only 
by an independent commission combining both. The present state 
of the regulatory agencies and the fruits of their labors do 


not inspire much confidence nor hold much promise for the future. 
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Proposals in the direction of those advocated here have 
been made from time to time for the last twenty years both by 
official committees and by private groups. Such proposals 
deal with the basic problems of the regulatory agencies rather 
than with mere procedural changes. To get the regulatory job 
done properly, a basic overhaul is necessary. The Executive 


should undertake those tasks which are actually executive in 


character and special administrative courts should bear the 


duty of adjudication. 
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APPENDIX A 
Section 102 of the Federal Aviation Act of 1958 reads 


as follows: 


"DECLARATION OF POLICY: THE BOARD 


"SEC. 102. In the exercise and performance of its 
wers and duties under this Act, the Board shall consider 
the following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity: 

"(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

"(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and to 
iaprove the relations between, and coordinate transpor- 
tation by, air carriers; 

"(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices; 

"(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and 
of the national defense; 

"(e) The promotion of safety in air commerce; and 

"(f{) The promotion, encouragement, and development 
of civil aeronautics," 


54428 O—60 





412 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


COMMENTS ON THE HECTOR MEMORANDUM 





Prepared by 

General Counsel and Adopted by the Civil Aeronautics Board, 

On September 10, 1959, Mr. Hector submitted to the President a 
letter and memorandum stating his conviction that his "experience on 
the Civil Aeronautics Board had convinced [him] that an independent 
regulatory commission is not competent in these days to regulate a 
vital national industry in the public interest". I wish to comment 
on his statement, drawing on my own experience and the collective 
experience of my staff. 

It is clear that Mr. Hector, after two and one-half years of experienc 
on one commission, is attacking all indepeddent regulatory commissions 
as a whole. He would do no less than eliminate the so-called fourth 
branch of the government. His references to the Civil Aeronautics Board 
and to its procedures and practices are primarily illustrative, based on 
his experience on that Board. 

It probably would be safe to say that there is not a single individu! 
associated with the regulatory commissions, either within or without the 
government, who is completely satisfied with them, or who has not in 
some respects felt a sense of frustration and disappointment with their 
workings, Improvements can and mst be made. To this end the Board at 
the present time is cooperating with Congressional committees and other 
regulatory agencies to effect imprevements, particularly in the area of 
delay, ummecessary expense, and cumbersome precedures, 

Although the need for correction and change in certain areas is 


evident, in my judgment the attempt to reform er improve the adminis- 


~ trative process is one which must be approached with great care and 
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objectivity, with full consideration of the dangers and defects of specific 
alternative solutions, Above all it is necessary to avoid hasty conclusions, 
ani to subject all proposals, no matter how minor or how boldly grandiose 
they may be, to full discussion and to full examination of the details for 
specific implementation of the propesal, We mst not yield to the temptation 
te destroy unless we substitute something better, nor should we destroy 
pecause the existing system is not perfect, even though we do not now see 

the way to correct all of the imperfections. 

Before commenting in detail on Mr. Hector’s memorandum, I have several 
general comments to make, 

1, It is ummecessary to emphasize that independent regulatory commissions 
vere born of necessity, and have met an important and growing need in govern- 
ment. We cannot lightly toss aside the experience of the last 70 years because 
ve now see some deficiencies in the administrative process. Indeed, the need 
for regulation of the type performed by the independent regulatory commissions 
is greater today than ever before. The handling of complex economic regulatory 
problems involves mixed questions of law and fact, policy and adjudication, 
public and private interest, and legislative amd judicial functions. The 
imependent regulatory commission is the practical solution devised to meet 
the need, and no better and more practical system has been proposed, 

Congress has left mo doubt that the single integrated method of 
regulation and the independence of the regulatory agenties must remain 
as the keynotes for successful and effective future development. This 


attitude of the Congress is well illustrated by the following statement 
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that was made in connection with Senate action rejecting some of the 
first Hoover Commission recommendations which would have had the effect, 
among others, of transferring some so-called "executive" functions of 
the regulatory agencies to executive departments: 


" . © e To the extent that such recommendations were 
consistent with established legislative policies and 
in conformity with the separation of regulatory 
functions from administrative controls of policy- 
determining departments or agencies, they received 
favorable action. These regulatory commissions 

were established primarily by the Congress to act on 
an independent basis in the public interest, and 

free from direct control by the President over either 
their activities or their decisions. The basic 
statutes provided that they be primarily responsible 
to the Congress of the United States as the elected 
representatives of the people in order that they might 
be responsive to the general public interest and in a 
position to carry. on their activities without improper 
influences from other governmental agencies. This 
committee, and the Senate, determined therefore that 
favorable action on these proposals would seriously 
impair the operations of these commissions and would 
tend to undermine their independence of action." 1/ 


2. It is virtually impossible to analyze Mr. Hector’s proposal, discon | 
its virtues and faults, and compare them with the present system, for the 
reason that Mr. Hector has not in fact come forward with any concrete propos 
His plan is formated only in the vaguest general terms--a division wherety 
planning and policy activities would be transferred to the executive, adjuii- 
catory functions to an administrative court, and prosecuting functions to the 
Department of Justice or some other executive department. Such a plan would 
obviously create innumerable problems and difficulties in terms of division o 
responsibility, duplication of effort and overlapping of function, and leaves 


many unanswered questions, 


Committee on Government Operations, Senate Action on Hoover Comnissia 
Reports, Report No. 4, 83d Cong., lst Sess., January 9, 1953, p. 67. 
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Does Mr. Hector propose to jettison the hearing process and repeal 
the Administrative Procedure Act insofar as policy-making functions are 
goncerned? If 80, why is less due process needed in this area, while 
pre is required in the area he would assign to the administrative court? 
ire communities and airlines entitled to be heard by the policy-makers? 

If os, must the policy makers decide "on the record"? If so, why will 
the difficulty of obtaining due process before the executive differ from 
the present situation? How would he avoid the need for two hearings-- 
one before the executive on policy, and one before the court, involving 
pesically the same facts, on selection of carrier? 

How would the Board's functions be divided? Most of the Board's 
functions involve licensing in the broad sense, and they involve mixed 
questions of public interest, policy, and private interest. Should the 
court or the executive handle a merger application, an adequacy of service 
complaint, a cooperative working arrangement, a commercial rate, a sus- 
pension of operating authority, a grant of temporary operating authority? 

Could the court coordinate with the executive and retain its judicial 
character? If not, would not the result be even less coordination than 
Mr. Hector complains of? 

Would the executive decision be final? If so, would appeal lie to 
the administrative court, or to the regular courts? Would trial de novo 
be provided? If not, on what record is the appeal taken? If there is no 
record compiled before a court or before the executive, is there sufficient 


safeguard against arbitrary action? 
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All past experience demonstrates that complex economic regulatory ; 
problems, involving mixed questions of public and private interest, cannot 
be’ expeditiously and suitably handled by courts or entrusted to purely 
executive action, What reason do we have to think that this is no longer 
true? 

3. Despite the lack of a specific plan, it is clear that Mr, Hector, 
although highly critical of the lack of judicial procedures, is actually 
proposing the regulation of air transportation with fewer procedural safe. 
guards than the present system provides. Executive fiat would take the plag 
of quasi-judicial proceedings before a multi-member bipartisan commission, 
This is the only conclusion which can be drawn from his proposal to transfer 
policy-making to the executive. Only by sweeping changes in the present lay 
can the executive perform this task in a supposedly "efficient" manner, like 
a business or military command, unhampered by present procedural roqiiteidil' | 
Proponents of amendments of the Administrative Procedure Act to provide for 
greater procedural safeguards should recognize in Mr. Hector an enemy, nota 
friend. While Mr. Hector would "judicialize" one area of the Board's work, 
it is clear that this is but a small part of the Board's present jurisdiction, 

4, Mr. Hector, while criticizing the present system, simply assumes 
that everything will work smoothly and well in the utopian but unspecified 
scheme which he would substitute. But even the most cursory and superficial 


consideration of his scheme mst make clear that this is not so. His scheme 


2/ This is also made clear by Mr. Hector's statement that "I personally 
fear that our civil aviation industry will in time become similarly hobbled 
by regulation unless we stop formulating plans and policies for governmental 
control of business by procedures fashioned after legal proceedings which 
were never designed for this purpose", 
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would necessarily involve a crippling division of responsibility between 
three different units of government. Each would be able to frustrate and 
yitiate, in large measure, the efforts of the others, 

The fact is that most if not all of the problems faced by the Board ~ 
apd some new ones would be faced by the administrative court and the executive 
in the absence of changes which could also be made in the present system. for 
example, if the judges are to have sufficient time to become as familiar with 
the record as Mr. Hector would have them do, they will fall hopelessly behind 
the docket unless cases are heard and decided by less than the full panel. 
And if the Examiners are abolished, as Mr. Hector apparently proposes, and 
the judges themselves.hear the cases de novo, am even greater number will be 
required, Moreover, it is far from clear that policy decisions would be 
efficiently and speedily reached if made an executive function. Any one 
familiar with government is aware of the long delays which frequently occur 
in reaching policy decisions in the executive, and in the pulling and tugging 
between various departments and agencies within the executive establishment 
which delays those decisions. Indeed one of the advantages of the commission 
form is its relative freedom from these influences and delays. And if the 
executive is empowered to decide policy without a hearing, the Board can also 
be empowered to do so. 

5. The record of growth, strength and vitality of our air transportation 
system puts the burden of proof on those who propose a change. If the Board 
has operated with "appalling inefficiency", it could be expected to result 


in an air transportation system equally inefficient, The fact is, however, 


that the air transportation system of the United States is regarded as the 
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best in the world. Foreign countries and airlines come to the United States 
not only to study the methods of our airlines, but to study and copy oy, 
system of governmental regulation. While it can be contended that our airy 
transportation system has flourished in spite of governmental regulation, 


the burden of demonstrating this rests heavily on the critics of the Present 


system. Despite defects which we mst seek to eliminate, the present syste, | 


bas worked. In terms of results, it is not a failure, but an outstanding 
success, 7 

6. Although Mr. Hector is extremely critical of the Board, only a gna)) 
number of his criticisms, even if they were true, would be relevant to am 
support his thesis that commissions are inherently unsound. The criticign 


and comments cited by Mr. Hector in his memorandum fall into three principal 


groups or classes: 


Be c lated to the Civil sero- 





3) Our air transportation system is so well established today that it 


is easy to forget the spectacular progress which it has made since 1938 when } 


the Civil Aeronautics Act was passed and regulation of the industry taken 
from the Post Office Department, Commerce Department, and Interstate Commerce 
Commission and placed in the hands of an independent regulatory commission, 
In 1938 conditions were chaotic, and the industry stood on the verge of 
collapse with approximately half of the $120,000,000 of private capital preri- 
ously invested in the airlines having been dissipated. In the 20 years sine 
then domestic certificated route miles have grown from 39,300 to 254,000, ai 
foreign and territorial certificated route miles from 31,100 to 328,000; 
passengers flown have increased from1.3 million to 50 million annually; air- 
craft from 311 to 1,758; and invested capital in the certificated industry 
from $54,000,000 to $1,307,000,000, Nor is mere growth the sole measure-- 
the companies comprising the system are sound and vigorous. 
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These comments, while they represent areas in which Mr. Hector 
disagrees with the way things are done, are irrelevant to his thesis. 

It is obvious that only those matters which are inherent in the inde- 
pendent commission form of organization, or are required by law, are 

relevant to an attack on the independent regulatory commissions as an 
institution or arm of government. Other deficiencies are subject to 

internal correction, may or may not be present in other commissions, 

and indeed may or may not be present in executive or judicial estab- 

lishments. 

b. 1 whic t in t ocedural system, 
and not_in the organisation in charge of operating that system. 

These alleged defects will continue even if the functions are trans- 
ferred to an executive department or to an administrative court, Some of 
the proposals of Mr. Hector clearly seem to imply elimination of procedural 
safeguards (due process) now afforded under the present statutory scheme. 
These changes may well be desirable, but their desirability turns not on 
the fact that they are administered by an executive department rather than 
by an independent regulatory commission. In short, if procedure is to be 
simplified, it is necessary to consider whether it would be better to 
effect the simplification but continue the function within a regulatory 
agency. The cure for a procedural defect is to change the procedure, 
not to transfer the function somewhere else, Thus these alleged defects 


in procedure are also irrelevant to Mr. Hector's thesis. 
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Co cts whic within - 


Although opinions will differ concerning the extent to which partic. 
ular defects or difficulties are in fact inherent within a mlti-head agency, 
it seems clear that some such defects exist. The most obvious, of course, 
is the fact that a single head need not discuss, deliberate, and, on occasion, | 
compromise with other co-equal members, While this is a defect from the 
viewpoint of efficiency, in certain lines of activity the alternative— 
direct executive action--may be far worse. Despite Mr. Hector's apparent 
belief to the contrary, governmental regulation of civil air transportation, 
in the public interest is not similar to the command of an army, or even 
to the conduct of a business. It is precisely in order to insure deliber- 
ation, discussion, and a synthesis of different viewpoints that multi-head 
agencies were created by the Congress. Before curing the defect of 
inefficiency by transfer of function to an executive establishment, we 
must examine very closely whether such transfer does not create the risk 
of (a) radical shifts in policy as administrators change, (b) bad adminis- 
trators in charge of an important segment of governmental regulation, and 
(c) arbitrary or unwise action in the absence of deliberation and discussion 
To take an extreme example, the work of Congress probably could be performed 


much more efficiently and rapidly by a single administrator assisted by an 


expert staff. It is equally obvious that such a system would not produce 
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legislation responsive to the needs of the people of the United States. 
Similarly, many contests now resolved by the relatively slow and time- 
consuming case-by-case method could be more promptly and efficiently 
handled by an executive officer, But it is obvious that such a solution 
ig unacceptable with respect to that particular phase of human activity. 
In short, even though certain defects are inherent in the independex: 
regulatory commission system, we must remember and constantly remind our- 
selves that speed and efficiency is not the sole objective of that systen. 
It may well be that certain functions or lines of activity can now be best 
handled by an executive officer, But in looking at each such function or 
line of activity, we must be careful that we do not lose more than we gain 
in speed, Although it is obvious that judgments may differ, in my judg- 
nent Mr. Hector--frustrated and unhappy with the system with which he has 
had to work--has given little or no consideration to the advantages of 
deliberation and expertise, the advantage of single as opposed to divided 
responsibility, the safeguards of due process inherent in adjudicatory 


procedures, and the necessity for compromise in an imperfect world. 
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I 

Planning and administration. Mr. Hector charges that the organize. 
tion and procedures of the Board preclude timely and effective policy 
making, planning and administration. In his opinion the most important 
responsibility of an economic regulatory agency is to formulate broad plans 
and general policies to insure that the regulated industry operates for tiy 
public benefit, and he states that this is more important than the decisis, 
of specific litigated cases. He charges that these responsibilities are 
often accomplished "with appalling inefficiency" when entrusted to an 
independent commission. 

1. At the outset I have major difficulty with Mr. Hector's apparent 
concept of "policy". Throughout his memorandum it seems to be his belief 
that Board policy must consist of a written statement entitled *policy* 
which states broad general principles without substantial qualification 


or exception, and which is announced or enunciated as a single pronounce- 


ment of the agency. I do not so conceive the policies of the Board. Peli- | 


cies of the Board are promulgated in various ways, and are subject to constut 
review, amendment and supplementation, including changes and supplementation 
by the case-by-case method of processing applications and investigations, 
As a matter of form it may be that certain members, including Mr. Hector, 
would prefer a more formalistic enunciation of policy, such as the issu- 
ance of all policies in a single document together with periodic supplements 
to bring it up-to-date. While this might be convenient, the absence of 
such a document does not mean that the pelicies do not exist, 
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2, While Mr. Hector may feel that the formation of broad plans 
is more important than the decision of specific litigated cases, it is 
apparent that his view is not shared by the many members of the Board 
over the years. Moreover, the case-by-case method does in fact formlate 
policy, and subjects that policy to constant re-evaluation and redeter- 
mination in the light of changing circumstances, aided by the contentions 
of the industry and the Board's own staff. While opinions may differ, the 
vast majority of Board members have, except for the instances referred to 
below, preferred the case-by-case method. 

3, Mr. Hector ignores the fact that tbe Boerd Bes; where 
appropriate, formmlated plans and policies in proceedings specifically 
designed for that purpose. Examples include proceedings concerning air 
forwarders, irregular carriers, air taxi operations, Alaskan operations, 
etc. In past years the Board has conducted investigations in connection 
with the formulation of policy for the establishment of feeder airlines, 
the participation of surface carriers in air transportation, the formulation 


L/ Surely Mr. Hector does not intend to say that a particular matter 
before the Board for decision becomes a "litigated case" (and ceases to 
involve the formation of a plan or policy) merely because it has a docket 
number, or is heard by an Examiner, or because evidentiary material and 
argument is received from the industry, Indeed, the term "litigated case" 
is somewhat, misleading when applied to Board proceedings. Since most Board 
proceedings are either rule making or licensing proceedings looking to the 
prescription of rights or rules for the future, such proceedings lend them- 
selves to formulation of policy on either a piecemeal or wholesale scale, 
If Mr, Hector's quarrel is with the piecemeal character of some proceedings 
he is opening a difficult question on which opinions again will differ, since 
it can also be contended that present proceedings are too "big." Moreover, 
this is primarily a problem of practical administration, rather than one of 
general principle and theory of government, 
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of standards governing on-time performance, etc. Whether this technique 
should have been used more freely is, of course, a matter of judgment, 

4. Mr. Hector's quarrel may be with the fact that the industry has 
been permitted to be heard in the formulation of these plans, and that the 


plans and policies have been announced after,rather than before, industry They: , 


were received. Here again judgments may differ as to the precise technique 
to be used. The Board over the years has normally preferred to hear frog 
the industry first. However, on occasions the other technique has heen 
used, particularly where the Board had the benefit of prior experience, 
For example, the transatlantic charter policy was first announced in a 
statement issued by the Board prior to any invitation for industry views 
on that subject. Similarly, many of the Board's regulations prescribing 
policy were circulated to the industry as proposed notices of rule making, 
and finalized after industry wna 

5, It may well be that greater time and attention should be spent 
upon the formulation of policy by the Board and its staff. Undoubtedly 
different members will differ with respect to the amount of time and effort 
to be expended on policy, and to the relevant importance of policy formla- 


by general rule or statement as distinguished from policy formulation 
tion/on a case-by-case basis, The same problem will exist under any fora 


5] The policy formulation process of the Board is not accomplished sole) 


on the basis of industry participation and Board decision, but includes the 
active and important participation of the staff. In many cases the staff pr 
posal and the background material which supports that proposal is placed in 
the record of the proceeding so that it can be subject to comment and ex- 
amination by all other parties. These proposals are, of course, formulated 
within the staff for the purpose of aiding the Board in its determination of 
policy. However, the mere fact that the staff proposals are put into a par 
ticular proceeding, or that they may be directed to the question of grant a 
denial of particular applications, does not negate’ the’ fact: that the* Board: 
and tts staff are engagec in a policy-making program, 
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of organization. It has not been demonstrated that the present system has 
not worked, that the system is one which is inherent in the regulatory 
commission form of government, or that it is not the best system. 

6. I cannot pass over the subject of planning and administration 
without referring to the Seven States Area Investigation, which Mr. Hector 
has seen fit to use as an example of "appalling inefficiency". The study 
of that case is related by Mr. Hector in a manner which advances his thesis, 
but which to my mind departs from the objective approach which it is essen- 
tial to bring to the important and fundamental thesis which he advances. I! 
ean touch only briefly on various points in connection with that case. 

A, The contention that the Examiner was without policy 
guidance leaves a wholly false impression that the Examiner was 
proceeding within a policy vacuum, The fact is that the policy 
to be adopted with respect to local service carriers has been 
the subject of developing formulation of policy by the Board 
since as early as 1944. Principles applicable have been enunciated 
in innumerable decisions by the Board. While these are embodied 
in the case-by-case method which Mr. Hector apparently deplores, 
they nevertheless exist. 

These cases spell out, among other things, the importance 
of ascertaining what the probable traffic would be at a particular 
point, where the traffic would want to go, what the probable revenues 
would be, what the probable expenses would be, how much subsidy 
would be involved, what other transportation means are available, 


how much diversion from other air carriers would be involved, and 


the like. In addition, certain formulae were recognized as being 








426 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 


significant in assessing the proper relation between public 
benefits and subsidy--e,g., the ratio between forecast 
commercial revenue and breakeven need, and the estimated 

subsidy per passenger. In addition, the Board had spelled 

out in prior cases the general manner in which local service 
segments should be constructed, particularly in terms of the 
linear as distinguished from the radial route; the economic 
desirability of anchoring a local service segment to two 

strong terminals with recognition of the fact that local 

service traffic historically has moved to and from the 

terminals rather than between intermediate points. Furthermore, 
the Board had announced principles with regard to selection of 
carrier that favored granting the weaker carrier a sufficient 
amount of mileage to make the carriers basic system more economic, 
The Board had also fixed a policy against competition between loca] 
service carriers except in very rare situations where such compe- 
tition is incidental to the grant of entry mileage to more than 
one carrier into the same terminal. Board precedent had also 
spelled out the policy of generally affording segments a minimn 
of two roundtrips a day, with the opportunity for each community to 
travel to and return from the community of interest points on the 
same day, Also established was the policy for requiring service 
patterns to stop at each intermediate point on at least two round 
trips before skip-stops could be provided. The Board decisions 
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laid down guide lines as to the extent to which local service 
carriers should be permitted to compete in different types of 
markets, With this background, it is simply untrue to say 
that the Examiner had no policy direction when he faced up 

to the issues in the Seven States Case. 

B, It is midleading to say that the Seven States Case was 
"the machinery through which the Civil Aeronautics Board formlated 
a plan of local service" for the seven states, and that the Examiner's 
function was to submit a plan. The Board's local service system 
as such had been planned and established long ago over a period 
of years, The question involved, as in the various area cases, 
was whether or not modifications in the existing routings were 
required or whether additional segments should be added to the 
routes of the local service carriers, Moreover, the Examiner's 
function was not so much to submit a plan, as to find the facts, 
define the issues and narrow the questions and problems to be 
presented for decision by the Board. It is unfair and invalid 
to hold up the Seven States Case as an example of failure of the 
Board to make effective policy. 

C. It is misleading to say that the Seven States Case is 
"typical", when in fact it was the largest and most complex local 
service area case the Board has ever attempted in its entire history, 
It is also an exaggeration to say the case was "important and urgent", 
since it was handled in all respects (and with Mr. Hector's concurrence 
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to the best of my knowledge) as any other route case. This ig 
further demonstrated by the fact that the Board considered one 
portion of the case (Quad Cities-Twin Cities, Docket No, 7192) 
to be urgent, and consequently severed this portion of the cage 
for expedited handling. 

D. It is misleading to say that the Board had to do the 
plan all over again. As every commissioner knows, and as 
Mr, Hector knows, the job of the commissioner is simplified anj 
reduced by the Examiner's work. 

E. It may well be that the Examiner system is not as 
"efficient" as the method proposed by Mr. Hector, namely, the 
determination by an executive officer of the facts and the 
conclusions (ji.e., the routes to be operated) to be drawn there- 
from. Mr. Hector, however, is extremely vague in explaining how 
this can be done without a substantial change in the law, without 
sacrificing the participation by industry and local communities, 
and without risk of arbitrary executive decision. Nor is there 
any more assurance that such a method would produce a sound policy, 
consistent with a previously announced and public "statement of 
policy", than the present system, 

F, The implication that the processing of local service 
applications should be run in the same manner as a "military 
command or business" hardly needs comment, but is typical of 
Mr, Hestor's apperent willingness to ignore the fact, of which 
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he must be well aware, that different types of activity require 
different methods and techniques. 

G. There can be no question, of course, that the Seven 
States Case took longer than we liked. It is necessary to consider 
poth the correction of administrative procedures and consider 
possible changes in the basic statutory provisions of the Act 
in order to speed the handling of cases, shorten the record, and 
streamline procedure. But this need for reform rises out of the 
adjudicatory process, the lack of personnel, and similar factors, 
rather than the fact that the function is performed by an independent 
requlatory commission. Obviously the same difficulties will arise 
if the same procedures are followed in an executive department. 

The problem which requires solution is that of reconciling the 
requirements of necessary procedural safeguards with the need 
for expedition. 

7. One of the chief recommendations made by Mr. Hector is that the 
planning function be separated from the function of adjudication, Although 
his memorandum is completely lacking in detail as to how this could be 
accomplished, he does make the suggestion that the designation of routes 
be accomplished as an executive function, and that the selection of carriers 
to perform the service requires true judicial procedure and should be handled 
by a true administrative court which is not burdened with other duties, 

The example chosen by Mr. Hector illustrates both the difficulty and 


the utter impracticability of making the division which he proposes, In 





430 INDEPENDENT REGULATORY AGENCIES LEGISLATION | 


the first place, the award of a route is sometimes dependent not only op, 

the traffic to be generated on the route designated, but dependent also 
the selection of a particular carrier, In other words, public convenienc 
and necessity may require a particular route if operated by carrier A, but 


not if operated by carrier B. In this type of situation the division of 


responsibility between two agencies could only result in hopeless Confusion, 


In the second place, even in cases where clear-cut separation coulj be 
effected, it is obvious that each governmental unit could largely destroy 
or subvert the plan of the other. The grant of a route by the executive 
branch for one purpose could be completely thwarted by the selection of 
carrier made by the administrative court. By the same token a route awan 
to one carrier by the administrative court could be rendered impractical by 
a subsequent route designation by the executive branch. It must be obvioy 
without extended argument that such a system clearly could not work, 

Finally, there is no explanation as to why judicial procedures are 
required for the selection of the carrier but not for the designation of 
the route. One is as important as the other to the airlines and commnitin 
involved, The particular manner of designating the route will often dictats 
the carrier to be selected. Indeed, from the viewpoint of the public inters) 
the routes are more important than is the selection of carrier, and thus 
justifies careful and proper scrutiny protected by procedural safeguards, 

8. The creation by the Congress of the Federal Aviation Agency is in no 
way indicative of an intention to depart from its traditional pattern for 


the regulation of the economic aspects of air transportation, nor did it 


transfer the safety rule-making function from the Board to that agency becam 
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as the Hector memorandum implies, the performance of the function could 

pot await the “endless debate and formal procedures" within the Board. 

§o far as we are aware, the manner in which the Board had performed its 
safety rule-making responsibilities was unquestioned; the basic desire 

vas for unity in air safety adminiatration and regulation, and the transfer 
of the rule-making duties was made es an incident to the fulfillment of 
this purpose. Thus the fact that the safety rule-making power previously 
resided with the Board as an independent regulatory agency was not a factor; 
presumably if the division of functions had been between two executive 
departments the result would have been exactly the same. What is perhaps 
significant in the context of the Hector suggestion to strip the Board of 
its policy-making functions in the economic field and vest them in the 
executive branch is that at least one of the motivating factors for the 
creation of the Federal Aviation Agency as an independent agency was the 
apparent conclusion by the Congress'that the interests of sir safety as 
reflected in the "day-to-day management of the skyways," which was the 
responsibility of the Civil Aeronautics Administration, or become unduly 
subordinated within a multi-minded executive department, 

9. Mr. Hector apparently considered it highly undesirable that the 
Board should spend over twelve hours in full Board meetings on procedural 
details of an investigation of an aviation trade organization which conducts 
mmerous activities that would violate the antitrust laws were they not 


exempted by Board action, As Mr. Hector points out, the organisation had 


6/ Report No, 1811, Senate Committee on Interstate and Foreign Commerce, 
85th gy Rep 2d Sess,, July 9, 1958, 
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never before been investigated by the Board, and the decision was made that | 
the Board has a continuing duty to see whether ane, qemeaaaniah exemption 
from the antitrust laws are in the public acai 

While Mr, Hector may have considered this a matter not warranting ty 
time spent on it by the Board, other members had a different view. In it, 
over-all implications the proceeding is of major importance and warranta | 
the attention of the Board. 

10. Mr. Hector states that the theory of the reorganization plans wy 
that the Board should agree by majority vote on a general policy and they 
leave it to the Chairman and the staff to draft documents, fill in detail _ 
and apply the policy to routine cases. Mr. Hector is of the opinion that 
it has not worked this way and that the Board still spends many hours on 
routine license, exemptions, permits, applications, waivers, intervention 
and even minor personnel matters. 

This criticism appears to be based on the belief that multi-menber 
agencies are inherently unable to delegate because of the fear that the 
staff will follow the wishes of the Chairman or some member of the Board 
having greater influence over the staff. In my judgment this motivation, 
assuming it exists at all, is greatly exaggerated in terms of its impact | 
on the day-by-day work of the Board. At the present time numerous delegstin 
to the staff already exist. Further, neither the Chairman nor any other 
member of the Board can control the substantive actions of the staff ina sn 


inconsistent with the majority will. In my judgment there is no more reas 


to believe that the staff does not follow out the majority view than ther 


The organization has been in existence since a date prior to the 
adoption of the Civil Aeronautics Act of 1938, and a recent investigation 
by a subcommittee of Congress on monopolistic practices had demonstrated é 
need for an investigation of the organization and review of the Board's 
policy with respect thereto. 
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ig to believe that subordinates in executive departments will sometimes 
take action contrary to the instruction or policy of the head of the 


executive office. 


II 

Adjudication. Mr. Hector contends that parties are not given the full 
judicial hearing to which they are entitled in adjudication cases, because 
such cases are not decided on the basis of general principles and standards 
known to the parties and applicable in all cases, and because the persons 
yho decide them do not do so on the basis of the entire record and personally 
state the reasons for their decision. 

1, I do not agree that the cases are not decided on the basis of general 
principles and standards known to the parties. As shown above in the 
discussion concerning the Seven States Case, the principles applicable 
are well known to parties litigating before the Board and can easily be 
ascertained from the Board's decided cases, It is perfectly true, of course, 
that no mechanical formula exists whereby statistics can be fed into a 
rachine and an ultimate route decision obtained. In almost every case it 
is necessary to give relative weight to the various factors involved. The 
factors of diversion, subsidy, cost, need for service, strengthening of 
week carrier, competitive balance, adequacy of existing service are present 
in virtually every case, but in varying degrees. The outcome depends upon a 
balancing and weighing of all of these factors. Thus, for example, the extent 


of diversion may be of compelling weight and require denial in one case, but 
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be insignificant and warrant grant of a route in another case, or 
particularly where all other factors are approximately equal. But the 
point is that the factors which must be weighed in deciding the question 
are known to the parties, 

2. It is also true, of course, that a case may be decided one way 
in 1954, and another way in 1957. This is characteristic of mlti-menber 
agencies and in my judgment is a product of the compromise and inter-play 
of the opinions of several different members resulting from persuasion, 
gradual changes in membership of an agency, and the dynamic nature of air 
transportation with its rapidly changing conditions, I have little doubt 
that a single administrator could produce decisions more consistent than 
those of a multi-member agency, But I have equally little doubt that the 
decisions of one administrator would be more likely to differ sharply fra 
those of another administrator and reflect a sudden change of policy mech 
less likely to occur in a multi-member agency. 

3. Mr. Hector cites the case in which traffic characteristics were 
the same, in his judgment, but in which different results were reached by 
the Board, This ignores the fact, of course, that traffic characteristics 
are only one factor to be taken into consideration in a new route case, ’ 
While Mr. Hector is entitled to differ on this point, the law permits a 
broader approach, 

4. Mr. Hector is astonished that after several decisions in which the 
Board selected the carrier which most needed strengthening, the Board departs, 


from this standard in the next case. Here again Mr. Hector chooses to ign 


the fact that strengthening the carrier is only one factor to be taken into 
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consideration. I am confident that he is aware that selection of carrier 
is not based solely on the principle of strengthening the weakest carrier. 

5, Even if the Board does depart from prior precedent if the public 
interest so requires, this does not mean that the parties have not had 
sufficient notice, It is rare indeed that a shift in Board policy involves 
a completely new line of approach, which comes as a surprise to the parties, 
the factors entering into the decision have been known to the parties on the 
pasis of prior cases. Indeed, the very opportunity to adjudicate the issue 
is an opportunity to present arguments and evidence to the effect that the 
existing policy should be followed, or should be modified, or should be 
reversed, The adjudicatory process thus provides a trial by fire which 
refines and clarifies policy--a discipline to which policy by executive fiat 
de. net. subjected, Moreover, a case-by-case approach normally produces a 
continuity of policy, standards and principles, with a minimum of abrupt 
changes, Finally, if the parties are dissatisfied with the outcome of the 
proceeding in terms of notice to them of issues, they have the right to seek 
reconsideration, and if need be to appeal to the courts in order to obtain 
their full judicial rights. The record of the Board in this respect is 
excellent, and speaks for itself, 

6, It is misleading to say that judicial process requires that general 
principles and standards be known in advance to the parties. Strictly 


v It is surprising that Mr. Hector criticized the majority of the 
Board for awarding the St.Louis route to TWA in the St, Louis Case and the 


Chicago route to Northwest in the Great Lakes-Southeastern Case, since he 
voted with the majority im both cases, 
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speaking, in normal judicial processes the parties receive no help frop 
the court, with respect to the criteria to be applied to their Controversy, 
other than the prior precedents of the court decided on a case-by-case 
basis, While it is obviously helpful in administrative proceedings tha 
parties have notice of the criteria to be applied, it is not correct tha 
the Board's present opinions in this respect are judicially deficient, 

7. Mr. Hector has also charged that the failure of the members of 4, 
regulatory commissions to decide cases on the basis of first hand acquainty, 
with the record and their failure to explain personally the reason for thy, 
decisions means that the processes of the agencies bear little relation t 
what is normally thought of as judicial process, As a cure for the pres: 
and long-established system of deciding cases in which the commissioners 
do not have personal familiarity with the facts of record, Mr. Hector 
proposes to make the agency an appellate body. But this proposal was i 
considered and rejected by the Congress at the time the Administrative 
Procedure Act was adopted. In my judgment the decision to reject the 
appellate approach was wise, because it would unduly restrict the com 
missioners in the full exercise of their expertise and largely transfer 
the power of decision to the Examiners, However, little purpose would be | 
served in rearguing this particular point, since it involves a detail of 
administration of the system, rather than the question as to whether the 
independent regulatory agencies should be abolished and their functions 


transferred to an executive department. Even if transferred to an executin. 


department, the final decision within the department must be made either )y 
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wn officer having powers similar to those of the Board at the present time, 
or be made by an officer having appellate powers as proposed by Mr. Hector, 

8, “The ideal situation" recommended by Mr. Hector of having general 
policy and plans formated by an executive agency and applied to specific 
cases by an independent administrative court is, in my judgment, far from 
ideal, While it may in Mr, Hector's judgment avoid some of the difficulties 
ybich he has alleged, it obviously creates new and greater difficulties. 
the function of creating and maintaining a sound air transportation system 
ig a single and indivisable function which cannot be divided between two 
agencies, Moreover, even were.it possible to divide it into two functions, 
the division of responsibility would be disastrous, 

9, The assertion by Mr. Hector that each case is tried virtually 
de novo by the Board on the basis of briefs and oral arguments wholly ignores 
the function and purpose of the Examiner, 

The Examiner performs an invaluable service in receiving and evaluating 
the evidence, refining the issues, and making it possible through the entire 
hearing process to present to the Board a manageable case ready for Board 
decision, Although the Board may reach conclusions which differ markedly 
fron those of the Examiner, the Board would have been faced with an impossible 
task had it attempted to evaluate the case without the assistance of the 
Examiner, and the briefs and arguments of the parties. While the Board may 
reach different ultimate conclusions, the Examiner performs an invaluable 
service in analyzing and marshalling the facts. And it is precisely in the 
area of conclusions that the agency should be and is more competent than its 


Kaminer, Moreover, although it may appear that the Board reverses the 
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Examiner in many cases, the fact is that the Board follows the Examinert, 
recommendations in a substantial number of cases before it. For example, 
in the recent Alaske Service Case, the Examiner's recommendations were 
accepted virtually without change. Considering the large number of issues 
involved in cases before the Board and the complex nature of those issues 
the record of the Board in my judgment will compare favorably with that of 
an appellate court in relation to its review of lower court decisions, 

10. Mr. Hector criticizes the failure of agency members to read the 
entire record in cases before them, and he excuses the failure of appellate 
judges to do the same because the appellate judges do not purport to decide 
the factual issues on the basis of the evidence. This criticism fails to 
take into consideration that administrative courts would be faced with the 
same problem. At some point the basic decisional process must end, and 
appellate review begin, At the present time the decisional process ends 
with the agency itself, and appeal lies thereafter to the courts. The 
criticism presented by Mr. Hector does not establish that this system is 
not a good one, or that it would be improved by the recommendations which 
he makes, 

ll. Mr. Hector criticizes the process whereby opinions are written 
by a staff of expert opinion writers after the decision has been made by 
the agency. This again is a point of differing practice within the different 
agencies, The practice followed in the CAB is in my judgment an efficient 
and appropriate practice, If individual members were made responsible for 
the writing of opinions, or for supervising such writing, the result might 


well be the formation of opinions which reflected the individual preference: 
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and views of particular commissioners, with resulting as confusion 
er actual conflict between the opinions of different members. It would 
in addition, inevitably require greater attention to matters of detail 
of opinion writing by the individual commissioners, Moreover, if the 
objective is to force commissioners to take a greater interest than they 
now do in what is said in the opinions, it is far from clear that this 
ig the basic need, or that it would produce any change. The attitude 

of a commissioner to his agency's opinions is determined by his attitude 
toward his job, and not by the details of the process of formlation. 

12, Mr. Hector states that he does not recall a single case in which 
the Opinion Writing Division returned to the Board and advised that the 
opinion "would not write", or that the record disclosed that an opposite 
result should be reached. Mr. Hector's recollection is incorrect--the staff 
on a number of occasions has so advised the Board. In addition, it must be 
remembered that the Opinion Writing Division is familiar with the record 
at the time of instructions and is thus able to assist the Board in avoiding 
conclusions at that time which mst later be reversed when the detailed 
findings are prepared for the draft of opinion. 

13. Mr. Hector suggests that when the Board is not satisfied with the 
Eraminer's conclusions the case should be returned to the Examiner rather 
than having it redone by the Board. I am unable to agree with this proposal 
as a general proposition, In most cases there are no additional factual 
matters to be tried and decided by the Examiner, and return of the case to 
~~ gJ For example, the Hector Memorandum itself shows that Mr. Hector as 


one Member held views with respect to policies of the Board (9.g., sélection 
of carrier) which differ substantially from the common understanding. 
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the Examiner would merely serve to further delay and complicate the 
proceeding, To my mind this is a matter of discretion and judgment to 
be decided on the basis of the facts and circumstances of each case, I 
do not consider it a valid criticism of the administrative process ag 


such, 
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III 

Policy Coordination, Mr. Hector charges that the plans and policies 
of the Civil Aeronautics Board are not coordinated in any way with those 
of other government agencies or with general national policies as estab- 
lished by the executive. 

It is difficult to ascertain exactly the nature of Mr. Hectorts 
criticism on this point. It is not clear whether he is critical of the 
samer in which the Board has operated pursuant to the Civil Aeronautics 
Act and the Federal Aviation Act, or whether he is criticizing the statute 
iteelf and the degree of independence accorded to the Board by the statute. 
If the former, Mr. Hector is in that instance merely expressing a differ- 
ence in judgment as to the degree of coordination which the Board has been 
effecting with other governmental agencies and departments, and the degree of | 
coordination which he personally may wish to bring about might well raise 
questions in the minds of other members of non-compliance with the statutory 
scheme. 

If, on the other hand, Mr. Hector is proposing a change in the law, 
the questions he raises are major questions of policy primarily for the 
Congress, Congress established the independent regulatory commissions 
with full knowledge that they were independent, and with the intent that 
they should not be subject to executive direction, For example, the inde- 
pendent and vigorous development of an air transportation system might 
well be subordinated to the maritime and railroad interests had the admin- 


istration of the Civil Aeronautics Act been placed in an executive depart- 


mnt or consolidated with the Interstate Commerce Commission, 
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To the extent that the Hector proposal urges a Department of 
Transportation that would provide unified reguletion of all interstate 
transportation, it is, then, one which cuns squarely counter to the exist. 


ing Congressional scheme, and the question of any need for change in the 


system is for the Congress to determine. The Board has always: opposed—gy 
1 ; 


in my judgment correctly--such proposals for unified regulation, In ou 
judgment, the different problems faced by air transportation require dif. 
ferent regulation, and competition between various segments of the trans. 
portation industry is basically a healthy principle that permits the maxim, 
increase in trade markets, spurs technological progress, promotes progressiy, 
expansion of the national economy, and assures the public the best in 
transportation facilities and services, 

Coordination to a degree is desirable, but so is independence, The 
extent to which each should be pursued raisee difficult questions on 
which reasonable men will differ, In the light of the sound development 
of our air transportation system over the past 20 years Mr. Hector has not 


established his case, 


Iv 


Duties and Responsibilities. Mr. Hector charges that the members 
of the Board, like those of other regulatory agencies, have policy-making 


107 The Board's report, dated March 3, 1948, to the Senate Interstate ‘ 


and Foreign Commerce Committee on S. 1812, a bill to establish a Departnent 
of Transportation, and Member Ryan's statement thereon before the Comitte 


on March 10, 1948; the Board's reports, dated May 6, 1958, and February, | 


1959, on H.R. 3424 and H.R. 985, respectively, to the House Committee on 
Government Operations, bills to create a Department of Transportation ani 
Communications, These reports were submitted to but not cleared by the 

Bureau of the Budget, 
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adjudicative, and administrative and investigative duties and responsi- 
pilities which are by their very nature incompatible. 

The problem raised by Mr. Hector is, of course, a serious one requir- 
ing the exercise of discretion and judgment on the part of each commissioner, 
However, it is not a problem which in my judgment defies solution, nor do I 
believe that the advantage of separating the alleged incompatible duties and 
placing them in two different agencies would equal the disadvantage of divi-~ 
sion of responsibility in administration of the over-all program, Progress 
can be made in this area by agency rules or statutes which prescribe the code 
of conduct of persons within and outside the regulatory commissions and pro- 
vide sanctions for enforcement, and by the appointment of commissioners of 
ability and integrity. The task of deciding a particular case on the record 
is relatively simple, even though the task of maintaining proper relation- 
ship with the regulated industry is difficult, 


V 
Agency Membership. Mr, Hector apparently feels that changes in member- 
ship of an agency are undesirable and are caused by the deficiencies inherent 


in the form of organization, 
It is virtually impessible to comment on the point which Mr. Hector 


attempts to make. He apparently is detailing the reasons for his own short 
term on the Board, Whether other commissioners have resigned from agency 
membership for similar reasons, and whether the record of turnover is unfavor- 
able in comparison with turnover in executive departments,is unknown to m, 
Clearly a comprehensive survey would be required before any valid conclusions 
could be drawn, Here, as elsewhere in his memorandum, Mr. Hector is jumping 


to conclusions on the basis of selected or non-existent facts, 
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VI 

Conclusions, Mr. Hector ends his memorandum with a statement of : 
conclusions. In my judgment he has failed completely to establish the 
premises which led to those conclusions, primarily because he has dis- 
cussed only the disadvantages of the present system and has assumed that 
his vague proposal, which is obviously too indefinite to be called a ney 
or substitute system, will work perfectly. Moreover, even on the basis 
of the premises which he has discussed the conclusions do not follow fro, ¢ 
them, 

1. Mr, Hector concludes that policy should be formulated by and 
coordinated within the executive department. He ignores the fact that 
much of the work of the Board is legislative and not executive in character, 
that the independent point of view of the Board might well be swallowed w ' 
and suboruinated if it were subject vo executive uirection, and that the i 
difficulty of separating executive and adjudicative functions would be wll- 
nigh impossible as well as producing a fatal separation of responsibility, 

2. Mr. Hector concludes that routine administration should be dele- 
gated, and would be delegated in an executive agency, Mr. Hector ignores 
the fact that to the extent delegation is desirable delegation is possible ’ 
within the present system; and that if not fully authorized under existing 
statutes at the present nécessary amendments would be sought from the 


Congress, Nor can I agree that commissions are inherently unable to delegate 


while executive agencies are able to do so, 








legate 
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3, Mr. Hector concludes that an administrative court should be 
established which would be genuinely independent, with members comparable 
to judges, and the organization comparable to the Court of Claims and Tax 
Court. But Mr. Hector minimizes and leaves unsolved the difficulty of 
separating the executive from the adjudicatory functions, the division of 
responsibility which would result, and the nature of the Board's work. 
While this separation may work satisfactorily in connection with money 
claims against the government before the Court of Claims and tax matters 
before the Tax Court, the fact is that the regulation of air transporta- 
tion is chiefly concerned with the decision of economic cases which fix 
policy for the future, The cases involving determination of past facts 
and the adjudication of claims, principally safety and economic enforce- 


ment cases, constitute a very small proportion of the Board's real workload, 
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THE HECTOR MEMORANDUM 


I 
In hie memorandum to the President, Mr, Hector suggests the dissection 
ud diememberment of the es regulatory agencies, and more specifically, 
the Civil Aeronautics Board. In doing so, Mr. Hector is advocating, with 
sone variations, @ program that has been advanced in one form or another ever 
since the creation of the Interstate Commerce Commission and which consistently 
bas boon Fejected by the Congress. The essentials of the plan are as follows: 
"l, Transfer policy-making, planning and administration 
from the CAB to an executive agency, such as the Department of 
Commerce, the Federal Aviation Agency, or a new Department of 
Transportation. 
"2, Transfer the judicial and appellate duties of the 
CAB to a true administrative court. 
"3, Transfer the duties of investigation and prosecution 
to an executive agency such as the Department of Justice," 
the Hector position is extremely general and lacking in explanatory detail 
concerning the practical application of his proposal, so that particularised 
coments on this score are virtually impossible. Nonetheless, the broad 
wtline of the program is such that it embraces basic principlys concerning 
Mr. Hector purports to speak on the basis of experience with the 
board's regulatory processes, and our comments generally are limited 
+ The functions and problems of each regulatory agency are 


different, and generalizations are therefore of little value in this area 
of regulation, 
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“ee 


government regulation of air transportation with which we vigorously ALeagryy 
’ 


and we are taking this occasion to make our views known, 


II 

The fundamental premise for the conclusion that the Civil Aeronautics 
Board as presently organised and constituted is "not competent" to provids 
effective regulation of air transportation necessarily is that the present 
system has not worked--that federal regulation in this area to date has bee 
a failure, On the basis of any fair and objective evaluation, this premisg ~ 
is demonstrably in error. Whatever shortcomings there may have been, as 
shown in the light of hindsight, we think the conclusion inescapable that 
regulatory policies as developed and administered by the Board have contributs 
materially to the successful growth and development of the world's finest air 
transportation system. 

History plays a vital part in assessing the degree of success attained 
by the air transportation industry. The situation which existed in 1938 vhe 
the Civil Aeronautics Act was enacted can only be described as chaotic, The 
House Committee reporting out the bill which after conference became the 
Civil Aeronautics Act cited as evidence of the depressed state of the industry 
testimony showing that of the approximately $120,000,000 of private capital 
previously invested in the airlines over half had already been lost, The 
contract system of air mail awards then in existence resulted in cut-throat 
competition and did not take into account the operational abilities of the } 


carriers concerned, the contribution which a particular award might make to 


the development of a sound national route pattern, the role to be played by 
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oa 


the air carriers in the carriage of passengers and other commercial traffic, 
or other elements of the broader public interest involved in the development 
of this relatively new mode of transportation. The situation was made even 
pre acute by the fact that the problem was not alone an economic one; it 
carried with it grave implications from the standpoint of safety as well, 

since in the transportation field financial stability and safety of operations 
go hand in hand. In short, the picture was one of a vital young industry, 
deemed essential to our national well-being, that was threatened with 

collapse . 

In order to meet this situation, the Congress enacted a comprehensive 
regulatory scheme vesting in an agency of Congress responsibility for the 
regulation, promotion and development of the industry. In just 20-odd years 
uer the regulatory pattern thus devised, the air transportation system of 
the United States has achieved a growth, state of development, and degree 
of financial stability unparalleled in transportation history. With this 
progress has come not only tremendous benefits to the Nation's commerce and 
postal service in the form of expanded and more reliable service with the 
nost modern equipment and facilities, but also contributions of incalculable 
value to the national defense, such as those provided during World War II, 
the Korean Conflict, the Berlin Airlift, and in present emergency mobilisation 
planning. From the operational standpoint the United States air carriers 
have compiled an incomparable safety record, flying 32.5 billion passenger 
wiles in 1958, with a passenger fatality rate of one passenger for every 
230 million passenger miles flown. Air transportation has thus progressed 
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» hs 


in a relatively short period from a small industry, in precarious financia) 
condition, to the point where it is a vital factor in the overall econony 
and defense of the Nation and possesses the basic economic strength and 
stability to meet all present and future demands upon it, The Board's Tegu- 
latory policies, procedures and techniques, both economic and safety, involyy 
in nurturing the industry to its present state of development have served as 
models for international civil aviation throughout the world. 

By whatever standard of measurement used, the degree of growth and 
development achieved has been phenomenal, In 1938, when the Civil Aeronautics 
Act became law, scheduled air service was available on a limited domestic 
network to some 1.3 million passengers, and the scope of overseas and foreign 
operations was even more limited with no service being conducted over the 
important North Atlantic trade route to Europe and only a single service 
across the Pacific to the Far East. By 1958, the certificated air carriers 
were transporting 50 million passengers annually, surpassing the railroads, 
and the motor carriers in total passenger traffic, Internationally, air 
transportation is now the predominant mode of transportation, and the United 
States flag carriers provide round-the-world competitive services as well as 
scheduled air service linking the United States with all its Territories ani 
Possessions and with all major foreign countries. 


The growth in 20 years in the size and complexity of air transportation 


can also be illustrated, at least in part, by the following indices: 
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Domestic certificated route-miles 39,300 254,100 
Foreign and territorial certificated 

route-miles 31,100 328,300 
Domestic revenue ton-miles of certificated 

airlines (millions) per year 58 2,656 
Domestic revenue plane-miles flown by certi- 
Scheduled revenue passenger-miles flown 533 29,420 
Passengers (thousands) per year 1,306 50,000 
Average seats per domestic trunkline 

aircraft 13.9 56.2 
Number of scheduled aircraft 311 1,758 
Invested certificated air transport 

industry capital (millions) $54 $1,307 
Operating revenues per year (millions) $57 $2,009 
Operating profit (thousands) per year $245 $103,000 


Progress such as this could not have been achieved through stoical 
government administration or sedentary regulatory policies that were not 
attuned to the public interest in its broadest aspects. Governmental policies, 
vhich have played a large and indispensable role in the development of the 
industry, have been evolved--as Congress intended them to be evolved--under 
the flexible statutory standards that permit gearing regulatory action to 
rapidly changing circumstances, the requirements of the industry, and the 
three-fold needs of commerce, the postal service and the national defense. 


They have required planned and positive use of the Board's statutory authority 
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to promote and develop, as well as to regulate. Air mail subsidy, which 
was a key promotional tool provided in the Civil Aeronautics Act, originally 
was needed by the entire industry. Today it is no longer paid to the donesti, 
trunkline carriers, all of whom are self-sufficient, and no international 1,5, , 
flag carrier presently is receiving subsidy payments, Of the total amount 
of subsidy now payable, 94% is attributable to the operations of air carrig, 
providing local service of one kind or another, with the great bulk of it 
being used to support and develop in the public interest the services of low 
service carriers which have been permanently certificated as part of the air 
transportation system by specific direction of the Congress, 

This same responsibility for promotion and development, as reflected iy 
the Board's power to authorise new services, has also been utilised to intr. 
duce and successfully establish entirely new concepts in air transportation, 
Thus there are today 14 local service systems in operation providing short- 


en 


haul, local and feeder operations to 413 towns and cities in 44 states ag 
carrying more passengers than were transported by the entire air transport | 
industry in 1938. The certification of the all-cargo carriers specialising : 
in air cargo development, the certification of the 25 supplemental air carrie , 
to provide auxiliary-type air transportation services, the certification of 
carriers to provide helicopter services in and around our three largest citin, 
and the operations of the 72 domestic and international air freight forward 
and hundreds of air taxi operators under Board regulation, are still further 


illustrations of the use of the promotional and development power in the proce 


of obtaining an air transportation system which is second to none. 
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In the light of this background, any assertion that the existing system 
for the regulation of air transportation has not worked reasonably well and 
mecessfully defies reality. This is not to say that there is no room for 
{aprovement . Of course there is; no scheme of government operations, whether 
vithin the independent regulatory agencies or the judicial or executive 
branches of government, is perfect in every detail or above constructive 
criticiam, We are all familiar with the difficulties being experienced by 
the judiciary resulting from its inability to meet an ever-increasing backlog 
of cases and to reduce the time necessary to process litigated cases to 
decision, One of the reasons for this problem, which is a problem not 
dissimilar to those experienced by the independent regulatory agencies, is 
that the increase in the workload, particularly in terms of the number, 
magnitude, scope, and complexity of matters and cases, has accelerated out 
of all proportion to the increase in available resources. No one, of course, 
reasons from the existence of this difficulty to the conclusion that the 
judicial system is a failure, 

The vitally important and essential point is that where specific 
deficiencies exist in air transportation regulation, they must be sought 
out and accorded specific treatment; the remedy is to cure the particular 
ills and pot destruction of the entire system, which has more than proven 
its worth in safeguarding and advancing the public interest. Congress has 
been faced before with similar efforts to fragmentize and diffuse the adminis- 
trative process and always has concluded that the proper approach lies in 


effecting any and all necessary changes by correction in the existing 
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2/ 
systen. To the extent that further improvements may be needed in the 


present operation of the regulatory processes, history, experience, and the 
dramatic growth and development of the air transportation system demonstrate, 
we think, that this is the wise and proper approach, 

The Board has constantly endeavored to improve the performance anj 
dispatch of its regulatory responsibilities and will continue to have at it, 
command the means for securing still further improvement, The means hereto. 
fore utilized and which will continue to be pursued include, among other 
things, constant surveillance of internal procedures with a view to relieving 
the Board and its staff of unnecessary and burdensome detail; the use of 
delegations to the staff to the maximum extent consistent with law and with 
the Board's statutory duties; revision of the Board's rules and other procedury 
which will assure the maximum expedition in the processing of cases and rem- | 
latory actions while, at the same time, preserving principles of basic 
fairness for all concerned with the administrative process; cooperation vith 
the Committees of the Congress, other agencies and the industry, where appro- 
priate, on all such problems; and requests to the Congress for corrective 
legislation where needed. The Board has demonstrated that it is ready, williy ) 


and anxious to take any actions within its power to achieve these objectives, 


2/ See e.g., Staff Report, House Committee on the Judiciary, on Legal 
Services and Procedure (the second Hoover Commission recomméndations), “@éth 


Cong. 24 Sess., February 16, 1956. 
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The essence of the Hector proposal is to replace policy-making by a 
deliberative body with policy-making by executive fiat; the transfer of 
"judicial" functions to an administrative court; and the exercise by still 
another executive department of the duties of investigation and prosecution. 
Apart from the fact that no justification has been shown for such a radical 
departure from traditional regulatory concepts, in our view the proposal is 
not only undesirable and without real advantages, but has inherent in it 
fallacies and deficiencies that could seriously impede and imperil the 


continued successful development of air transportation in the public interest, 





A basic assumption in the proposal advanced is that the functions of 
the Board may be labeled "legislative," "executive" or "judicial" and then 
divided among a tripartite system in lieu of the single integrated regulation 
now provided, No explanation is given concerning how this might be accomplished. 
The fact of the matter is that the duties and responsibilities for the promotion, 
development and regulation of air transportation as presently exercised by the 
Board cannot be so neatly compartmentalized, nor did the Congress intend that 
they be. Further, the Hector proposal is one that would constitute a reversion 
to methods already discarded as inappropriate and does violence to the funda- 
mental considerations which gave rise to the creation of the independent 


regulatory agencies. 
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The tasks of regulation entrusted to the independent regulatory agencis, 
are among the most complex and difficult in any area of government. In thy 
case of the Board, its duties are all performed under the broad statutory 
mandates to, among other things, preserve the inherent advantages of air tray. 
portation, provide competition to the extent necessary to assure sound 
development of the national air transport system and the highest degree of 
safety in its operation, create sound economic conditions, coordinate trans. 
portation by air carriers, and promote economical service at reasonable Charges, 
These factors as they may apply in any given situation are diverse, complicaty 
and sometimes seemingly irreconcilable. To accomplish this task, the Boar 
acts as an agency of the Congress, interpreting and applying the general 
legislative standards and adapting them to ever-changing circumstances and 
conditions, and thus primarily in a quasi-legislative capacity. Although the 
Board has definite adjudicatory responsibilities which are carried out under 
procedures that afford basic fairness to all appearing before it, its function 
in this respect are not judicial in the absolute sense, since they are exercised 
not in aid of the settlement of private controversies as such but in furtheram 
of the public interest under the broad policy objectives set forth in the dct, 
Except to the limited extent provided by law, the intent is clear that regu 
latory policies for air transportation mst be developed and applied free of 


executive direction and control. As the Supreme Court has stated with respect 


to a sister agency, the Federal Trade Commission: 
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"The Federal Trade Commission is an administrative 
body created by Congress to carry into effect legis- 
lative policies embodied in the statute in accordance 
with the legislative standard therein prescribed, 

and to perform other specified duties as a legislative 
or as a judicial aid. Such a body cannot in any 
proper sense be characterized as an arm or an eye of 
the executive. Its duties are performed without 
executive leave and, in the contemplation of the 
statute, must be free from executive control." 3/ 

It was because of this very combination or blending of powers, duties, 
and responsibilities, deemed essential to effective regulation of air trans- 
portation but inappropriate for vesting in either the executive or judicial 
branches of government, that the Congress followed the familiar pattern 
utilised with respect to other regulatory fields of creating an independent 
body, with a system of checks and balances designed to provide necessary 
safeguards, Thus Congress has retained complete control through its powers 
to investigate, to legislate, to change, modify and revise governing standards, 
ani to maintain continuous legislative oversight; by its control over appro- 
priations; and, over the character and quality of the Members, through the 
requirement of Senate confirmation. The interests of the President and the 
executive branch of government are protected by the power of appointment; by 
coordination of policies with the executive branch to the extent directed by 
the Congress; and, with respect to the substantive operations of the Board, 
by specific provisions in the governing statute, such as the requirement: 
for Presidential approval of certificates and permits involving overseas and 


foreign air transportation. The right to judicial review is provided in 


3/ Humphries Executor v. U,8-, 295 U.S. 602, 628 (1935). 
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order to guard against actions beyond statutory authority or contrary to 
judicial standards of fairness in administration and procedure, 

It was only in this way that the Congress felt this Nation could Obtain 
governmental machinery of the type, character and quality necessary for the 
protection of the public interest in the promotion, development and Pegulatic, 
of air transportation, It was not contemplated that the government's part in 
the stimlation and nurturing of the industry and furthering of the public 
interest would or could function with the self-interest and lack of public 
accountability of a private business, where the profit element is dominant, 
or with the precision and semi-autocracy of a military command. On the 
contrary, the essential aim was impartiality and objectivity in regulation, 
which was to be achieved through the mlti-member agency by the application 
of differing backgrounds and experience to problems, the assimilation of view, 
the more reasoned approaches and decisions, and the further safeguards again; 
precipitous and uninformed activity that necessarily flow from group action, 
Speed and dispatch were and remain desirable objectives but not ends in 
themselves, and they were deliberately sacrificed to the extent necessary 
to accommodate this regulatory scheme, These objectives were not be be 
attained at the price of the tempering and moulding of views into a composite 
whole that are an integral part of the deliberative process. 

Time and experience have established that the regulatory system thus 
devised is basically a good system and a sound one. As has already been 


demonstrated, it has produced an air transportation system which is seconi t 


none, Congress, as well as the regulatory agencies themselves, has continull 
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sought methods for securing improvements. and the Board uniformly has supported 
and welcomed all such efforts, At the same time, however, the Congress has 

left no doubt that the single integrated method of regulation and the independ- 
ence of the regulatory agencies must remain as the keynotes for successful and 
effective future development. This attitude of the Congress is well illustrated 
ty the following statement that was made in connection with Senate action 
rejecting some of the first Hoover Commission recommendations which would have 
had the effect,among others, of transfering some so-called "executive" functions 
of the regulatory agencies to executive departments 


" .., To the extent that such recommendations were 
consistent with established legislative policies and 
in conformity with the separation of regulatory 
functions from administrative controls of policy- 
determining departments or agencies, they received 
favorable action, These regulatory commissions 

were established primarily by the Congress to act on 
an independent basis in the public interest, and 

free from direct control by the President over either 
their activities or their decisions. The basic 
statutes provided that they be primarily responsible 
to the Congress of the United States as the elected 
representatives of the people in order that they might 
be responsive to the general public interest and in a 
position to carry on their activities without improper 
influences from other governmental agencies. This 
committee, and the Senate, determined therefore that 
favorable action on these proposals would seriously 
impair the operations of these commissions and would 
tend to undermine their independence of action." 4/ 


Thus the Congress has made it abundantly clear that the real dangers to 
the public interest lie not in the blending of power as exercised by the 


7 Committee on Government Operations, Senate Action on Hoover Commission 
Reports, Report No. 4, 83d Cong. lst Sess, January 9, 1953, p. 67. 
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independent regulatory agencies, but in basically unrestrained power which 
is at least susceptible to dictatorial exercise, The Hector proposal would 
discard accepted concepts by inverting, without reason, the established 
statutory pattern and entrusting to the executive branch policy-making powers, 
which are quasi-legislative in nature and form the heart of effective regu 
lation. The effect would be to remove the system of checks and balances ny 
prescribed by statute, to substitute reliance upon an administrative officis 
for majority actions reached after full discussion and deliberation, and to 
destroy the safeguards and protection vital to successful regulation, 
Certainly there is no reason for believing that a transfer of policy. 
making functions to the executive branch would assure better protection of 
the public interest. Indeed, such a transfer would place the executive bran) 
rather than an agency of Congress squarely in the role of exercising predom- 
nately legislative powers, and any consideration of history, experience, ani 
the type of regulation deemed essential points precisely in the opposite 
direction, Further, the very statement of the proposition demonstrates that 
the danger of ill-considered or arbitrary action is always enhanced whenever 
a single administrator is substituted for group action. Any such executive 
official or department would have tremendous power, as, for example, presumbly 
the power to fix a national airline route structure. Policy-making cannot be 
the same where it may be freely made within the confines of an executive 


department rather than by a regulatory body, whose activities generally are 


exposed to public scrutiny and which must act on the basis of and subject 
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to the disciplines of public proceedings in which all interested parties 
5/ 


participate » 
We aleo think it clear that any such transfer would offer very real 


dangers in that it would most surely expose the regulatory process to improper 
influences and control, political and otherwise. If, as has been developed 
vith respect to other agencies, attempts at improper influence and pressure, 
parte representations, and the like are a problem, no one could seriously 
doubt that the potentiality for evil would be magnified many fold if responsi- 
pility for the formulation of policies, which could be shaped to achieve 
perticular results and which govern extremely valuable rights, were in the 
hands of an executive official. This danger is unconnected with the morals 


or integrity of any particular individual and is simply inherent in the system, 


5] The First Hoover Commission Task Force Report, upon which the Hector 
memorandum appears to rely heavily, is no authority for the proposition that 
all policy-making responsibility, as for route development, should be in the 
executive. On the contrary, it recognized the dangers if any such proposal 
and contemplated that the Board retain this function, with limited assistance 
from a Department of Transportation. It was visualized that this Department, 
vhose establishment was not recommended by the Hoover Commission itself, would 
conduct route planning studies only; that they would not encompass "a detailed 
route pattern; any such effort would be unwise and might lead to conflict 
between the independent agency and the executive branch;" and that they "should 
not be binding on the Board" but simply be "made part of the Board’s record" 
in individual route proceedings in the manner of evidence introduced by any 
other party. On the crucial point of overall responsibility for policy-making 
as reflected in the certification process, the Report statet that ". . .[w]e 
have already recommended that the Board should continue to handle route certi- 
ficates in order to assure impartiality in determining the public interest 
amd choosing between applicants." Firs C ion Task F 


Regulatory Commissions" [Appendix N], January, 1949, p. 78. 
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Thus, the purely executive official is appointed by the President; he 
generally serves only at the pleasure of the President; and the adminis. 
tration of which he is a part is subject to change every four years, On the 
other hand, the Board is a milti-membered agency; its members are appointees 
by the President with the advice and consent of the Senate; they are remoyah) 
only for cause; and they serve staggered six-year terms under a bipartisan for 
of organization. For these very same reasons the executive branch is also no 
as well equipped to provide the continuity of policy necessary for the Proper 
effectuation of the public interest. 

Objections such as these have been raised to similar proposals in the 
past and they have equal vitality today. The creation by the Congress of th. 
Federal Aviation Agency is in no way indicative of an intention to depart fra 
its traditional pattern for the regulation of the economic aspects of air 
transportation, nor did it transfer the safety rule-making function from th 
Board to that agency because, as the Hector memorandum implies, the performnn 
of the function could not await "endless debate and formal procedures" within 
the Board. This, in our judgment, is a plain misstatement of fact, The manner 
in which the Board had performed its safety rule-making responsibilities was 
unquestioned; the basic desire was for unity in air safety administration ani 
regulation, and the transfer of the rule-making duties was made as an incident 
to the fulfillment of this purpose. Thus the fact that the safety rule-mkin 
power previously resided with the Board as an independent regulatory agency wi 
not a factor; presumably if the division of functions had been between two 


executive departments the result would have been exactly the same, What is 


perhaps significant in the context of the Hector suggestion to strip the Boar 





Jue 


851 





rable 
1 forn 


) not 


& 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 465 


a 


of its policy-making functions in the economic field and vest them in the 
executive branch is that at least one of the motivating factors for the 

creation of the Federal Aviation Agency as an independent agency was the 

apparent conclusion by the Congress that the interests of air safety as 

reflected in the"day-to-day management of the skyways," which was the respon- 
sibility of the Civil Aeronautics Administration, had become unduly subordinated 


6/ 
yvithin a mlti-minded executive department. 


2. The Board's policy-making and adjudicatory functions overlap and 
are interrelated to such a degree as to make them inseparable. 


Just as in theory the Board's.functions are not and were not intended to 
be clearly segregated as policy-making and adjudication or legislative and 
judicial but an amalgamation of both, so in actual fact and practical appli- 
cation they are inseparable. The broad policy objectives and guidelines of the 
Act permeate virtually every action and decision by the Board. In authorising 
new routes or fixing mail rates, for example, the Board is, of course, adjudi- 
cating in the sense that it is affecting private rights, but it is doing so 
only as part of a broader Congressional purpose and always with the general 
policy objectives of the Act in mind. Adjudication is thus not an end in itself 
but a tool for proper effectuation of the public interest. Within almost every 
context that a particular problem is presented, the Board constantly is called 
upon to weigh the significance of particular objectives, to make pragmatic 


judgments, to apply its intimate knowledge of air transportation with all its 


6 Report No. 1811, Senate Committee on Interstate and Foreign Commerce, 
85th Cong., 2d Sess., July 9, 1958. 
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ramifications, and to strike a balance as to where the predominant public 
interest lies, Under such circumstances, the assertion that there should 
be maximum separation between policy-making and adjudicatian is, as one 


authority in this field has put it, "something like saying that the heart 


ne 
and the circulation of the blood should be kept as far apart as veieiaie f 

Perhaps the point can best be made by an illustration. In determining t! 
whether new routes are required by the public convenience and necessity, the 2 


entire policies of the statute come into play. The governing policies an 
standards are well known through the Board's decisions and litigated in every of 
new route proceeding to the extent required. In the typical situation the | 
Board must consider, depending on the factual context imvolved, such matters th 
as the amount of federal subsidy that would be necessary as a result of a de 


grant of a particular application; the implications of the proposals to the 


national defense and the postal service; isolation of communities for which th 
new air service is proposed and the availability of other air services ator | 4 
near communities; the financial effect upon the applicant and other carriers ec 
of particular route proposals; the effect upon the rate structures the de 
promotional factors, if any, supporting new awards; the need of a particular mo 
carrier for route strengthening; the presence or lack of competition and the fr 
public need, if any, for additional competition; the needs of the public for to 
through plane or nonstop service; the amount of new or improved service which th 
a proposed route would supply; the adequacy of present connecting services, Co 


7/ 1 Davis, Administrative Law Treatise, §1.03 m. 19 (1958). 
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if any} bet the integration of proposed new service with existing operations, 
In addition, there are present issues concerning the applicant's fitness and 
ability to operate air service, such as the availability of funds to finance 
needed aircraft and facilities; the adequacy of plans for any necessary 
financing; the effect of financial questions upon a carrier’ ability to render 
the service; factors reflecting upon the existence of an organization to assure 
proper performance of the service and upon the applicant's willingness and 
ability to comply with the Act and the Board's requirements; and the existence 
of a plan of operation which will meet the needs of the service, 

Although these are all well-defined standards, no one standard is absolute, 
There is and can be no one "basic criteria" in the sense that it is solely 
determinative; the need for strengthening weaker carriers, for example, is 
only one factor to be considered, and traffic figures alone cannot determine 
the amount of competition that is required in the public interest, It is only 
through the weighing and balancing of these complex and often conflicting 
considerations in the light of the actual facts involved that the ultimate 
determination can be made. Basically, differences in decision and result stem 
nore often than not from different assessments of the significance of the facts 
from an economic standpoint and the resulting differences in the weight attached 
to particular standards rather than from any lack of consistency in the standards 
themselves. There is nothing unusual or undesirable in this; it is what the 
Congress intended so that regulatory policy could be evolved to produce reasoned 
judgments under general standards that would be adaptable to the ever-changing 


circumstances and requirements of air transportation. As with the regulatory 
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agency, judges in the judicial system will differ as to result depending op 
their evaluation of the nature and significance of particular facts even 
though the general principles of law that govern them are known and Teasonably 
certain. Indeed, our entire system of jurisprudence rests on factual dig. 
tinctiong,with varying weight being given to the guiding principles in the 
light of the facts involved. 

To assert that these many diverse and complicated factors can be isolate 
and translated into abstract policies is to embrace a doctrinaire approach 
that is unrealistic in the extreme. Policy-making and adjudication are not 
in theory or in actual fact separable, and no magical transformation will be 
achieved by attempting to so label and dissect particular functions, The 
short of the matter is that the executive, no more than the Board, could 
reduce the public interest to precise self-executing formulae capable of 
application with mathematic precision, and that any attempt to develop policy 
in the abstract and without aid of the adjudicatory process as a tool for 
policy development would be unrealistic, ineffective and undesirable, Moreover, 
policies would most likely be subject to more, rather than less, change becaus 
of the relatively greater instability within the executive department, By the 
game token, adjudieatiom eannot in practice be divorced from the policy-mki, 
For example, the suggestion that in a new route proceeding the question of 
selection of carrier, which igvolves the picking and choosing between competin 
applicants, can be remowed from the pertinent policy considerations is a spuriw 
one. Whether a particular route is required by the public convenience ani | 


necessity may, and often does, depend on the identity of the particular carrie 
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yho would operate it--questions of operational feasibility, the subsidy 
involved, the beyond-segment benefits and other elements of route “policy” 
all nay turn in large measure upon the particular carrier involved, 

In short, in the complex business of promoting, developing and regu- 
lating air transportation, policy-making and adjudication are inextricably 
interwoven by the very nature of the regulatory process and should remain 
so in order to assure the most intelligent and stable fulfillment of the 
public interest. Even were some segregation of functions deemed desirable, 
ye are aware of no method of achieving any reasonable line of demarcation, 
nor has any such method been suggested. 

3. ° ic s dis 8 
vithout compensating benefits. 

Administrative court proposals have been advanced in the past where 
it was thought by the proponents that functions of the administrative agencies 
mst nearly approximated those of the judiciary, e.g., in the fields of tax, 
trade and labor regulation. So far as we are aware, however, they have 
contemplated the continued existence of the independent regulatory agency 
in its basic form and have not sought te extend the concept in sweeping 
fashion to such areas as licensing and rate making, where policy making and 
adjudication are necessarily so intertwined. The fact that these functions 
are in reality inseparable may well account for the total lack of specificity 
in the Hector memorandum as to how the Board's multitudeness duties and respon- 
sibilities would or could be split up. Nonetheless, if it is assumed that 


some arbitrary division were to be made, the administrative court concept offers 


distinct disadvantages without compensating benefits. 
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As we understand the proposal, the administrative court would play 
entirely passive role in the regulatory picture, simply applying the fact, 
to policies decreed by the executive branch and without power to initiate 
regulatory actions which it might deem to be in the public interest, Ip 
those instances in which governing policies had not been set, it would be 
required to itself interpret "as best it could" the governing standards 
prescribed in the statute. 

It is difficult to see how such an organization would be more suited 
than is the Board to perform adjudicatory responsibilities, It is important 
to recognize that in the major areas of adjudication falling within the ami; 
of the Board’s responsibilities there is rarely any problem with what may be 
called objective facts, j.e., those establishing the happening of events, tiy 
amount of traffic flowing between two points, etc. The really significant | 
determinations in the factual realm relate to assessing the reliability ani 
significance of the economic facts, such as rate, traffic and expense forecast, | 
where the exercise of expert judgment is vital, These determinations are 
inescapable and are the real substance of the process of adjudication, Obri- 
ously a court with only passive responsibilities is less well-equipped to mk 
such determinations than is the body that develops economic policy and lives 
with air transportation problems on a day-to-day basis. If the proposal 
contemplates also staffing the court with the necessary personnel and facilitin 
that would enable it to reach equally sound economic judgments, then the cones 


seems inescapable that duplication, additional expense, and substantial delap 


would result. In any event, the essential truth remains that, whether perform 
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by an agency or & court, what is called for is the application of facts to 
general standards, and the courts are no more prone to unanimity on the 
evaluation of facts for this purpose than are agency members. 

Other facts inherent in the scheme make it doubtful that any net improve- 
nent in terms of efficiency or speed would be attained. Presumably the policies 
to be set by the executive in a route plan, for example, would be arrived at 
after extensive analysis of voluminous factual data, albeit without any apparent 
legal requirement for public procedures permitting participation by those most 
vitally concerned with their development, As we have seen, these policies of 
necessity would have to be general with room for adaptability to meet changing 
conditions and circumstances. Indeed, if it were possible to set policies with 
absolute precision there would be no need for adjudication at all, and without 
the flexibility to evolve with changing requirements regulatory policy would 
stagnate and ossify. Under such circumstances, relitigation of the factual 
data underlying the policies of the executive in such matters as selection of 
carrier, which now constitutes a substantial portion of most route decisions, 
seems inevitable, Add to these difficulties such issues as the lack of rational 
basis for the policies set which might involve retrying the factual foundation 
for the policies, the development of policy by the court itself where not 
established by the executive, and challenges to the reasonableness and statutory 
basis for executive action, and the result could well be more lengthy proceedings, 
confusion and haphazard regulation 

The standards suggested for delineating the jurisdiction of the adminis- 


trative court are so vague that they do not permit intelligent or constructive 
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comment. Apparently it is contemplated that "major" adjudicatory cases woul 
be heard as an original matter by the administrative court and "minor ay 
relatively unimportant" cases would be disposed of by "executive Processes, 
with a right of appeal in the latter situations to some court, which woul 
"probably" be the administrative court, This suggestion raises a host of 
questions as to which we can only speculate, such as: What is "major" gn 
"minor," and is the public interest divisible on any such basis? What are 
the "executive processes," and do they contemplate informal determinations ;, 
hearings and other formal procedures? What happens to the right to judicia 
review under thane circumstances? Answers to questions such as these mst 
await a specific proposal. It is clear, however, that in the light of whet 
has already been said, any attempted separation could be made only on a purely 
arbitrary basis having no rational relationship to the reality or needs of 
air transportation regulation. | 


4. Separation of investigation and osecution from promotio i 


regulatory responsibility will not result in better or more effective 


enforcement. 
The suggestion is made that such a separation be effected and the duties 


of investigation and prosecution be transferred to an executive agency such u 
the Department of Justice. Apparently the primary thought behind this propou 
is the theory that where, as in the Board, investigation and prosecution fumtis 
and promotional and regulatory responsibility reside in the same agency, enfon 
ment may become unduly colored by an overly protective attitude toward the 


industry. 
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With respect to the Board, we believe this concern is misplaced and that 
it reste in part at least on a misconception of responsibilities for enforce- 
nent for compliance action, The Board, of course, has ultimate responsibility 
for the institution of enforcement action, but in order to meet separation of 
functions requirements and for other purposes, it has centralized enforcement 
activity in an organisationally independent Office of Compliance. The Chief 
of that Office has a long-standing delegation of authority from the Board 
authorising him to institute enforcement proceedings both before the Board and 
the courts upon his own initiative. Thus, to the extent that there is fear of 
potential conflict between promotional and enforcement duties in the institution 
of enforcement actions,the apprehension is more fancied than real, There are 
prior consultations with the Board only in the most unusual circumstances where 
highly significant policy or legal issues are involved or where consistency 
vith the regulatory program as a whole is an important consideration, At the 
decisional stage, there are no consultations or contacts of any kind with 
personnel charged with the duties of investigation and prosecution, and the 
record will show that the sanctions imposed in compliance cases are fundamentally 
governed only by the public interest in law enforcement without regard to other 
factors which might be asserted to constitute a part of the broader public 


8/ 
interest from a paternalistic point of view. 


8/ "The carrier is not justified in operating illegally on the gounds of 
economic necessity. It is clear that any other principle would produce immediate 
ani complete regulatory chaos. If this principle is not followed, then by the 
sme token a small certificated carrier, having made an investment in a large 
maber of aircraft or in aircraft suitable for long-range operations, could 
encroach illegally on the routes of another carrier on the ground of (cont'd) 
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We fail to perceive how vesting investigation and prosecution respons}. 
bilities with the Department of Justice would bring about better or more 
efficient enforcement, and it might well have the opposite result, Would, 
for example, the Justice Department proceed to enforce the antitrust an other 
laws, to investigate, to prosecute, and the like, without any reference to t, 
impact of that action on the air transportation system or the views of the 
policy-making and promotional agency thereon? If so, there would bea 
complete lack of the coordination of all regulatory activity that is ao 
strongly urged in other portions of the Hector memorandum, and it would 
represent a type of action that we do not believe the Department presently 
takes. Also, there might be less rather than more enforcement. In the Bogy\ 
own experience, on at least one occasion the Justice Department has refused +; 
participate in litigation because it felt that, despite the clear violation 
of law involved, the Board had imposed too severe a sanction; and on other 


occasions the Department has refused to accept the Board's recommendations fy 


criminal prosecution, A substantial problem from the standpoint of some agen: 


has been that, in their opinion, Justice has attempted to utilize its contr 


over litigated matters as a vehicle for expressing its own policies rather 


87 (Cont'd) economic necessity." Standard Air Lines Exemption Request, 
9 CAB 583, 586 (1948). See also e.g. Mt, McKinley Airways Noncertificated 


Operations, 10 CAB 145, 148-9 (1949): "The carrier argues that in consideriy 
whether its operations were of the standard * * * required by the regulation, | 
the Board should consider the particular needs of Alaska for air transportatia,) 
the inadequacy of the service of the certificated carriers, and the public 
interest in the development of Alaska and its resources. Such matters go to 
the issue of public convenience and necessity for a route in an application 
under section 40l1(a) of the Act and are not germane to the question whether: | 
carrier has operated in conformance with the exemption granted it." 
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than those of the agency involved, and this has given rise to requests for 
legislation, including one by the Board, which would give them an independent 
right of participation in all judicial proceedings which are concerned with 
their actions. 

If the thought is that the Board has not been forceful enough in under- 
taking enforcement action, we think that, on the contrary. the facts show that 
the Board has conducted a vigorous program within the limits of its resources 
and the powers available to it. In the past two and a half years, the Office 
of Compliance filed approximately 80 formal complaints against air carriers, 
large and small, unauthorized operators, freight forwarders and ticket agents 
Approximately 3,000 matters were handled on an informal basis as a result of 
complaints made by members of the industry and the public, and as a result of 
independent investigations by the Office. The Office handled about 1,100 
investigations upon its own initiative or as a result of complaints by the 
public and the industry. The violations and complaints were with respect to 
mtters covering virtually the entire gamut of the Board’s regulatory activity, 
including such matters as unauthorized interlocking relationships; failure to 
file agreements; unauthorized operations; failure to observe tariffs; antitrust 
violations; failure to comply with conditions of certificates and exemptions; 
unfair and deceptive practices and methods of competition; violation of the 
labor provisions of the Act; and a dozen or more distinct types of deficiencies 
in service, such as failure to observe schedules, unjustified cancellations, 
aisrepresentations of service and rates, etc, We are not aware of any rational 
basis for concluding that Justice or any other executive department could 


conduct these detailed activities any more efficiently or energetically than 


54428 O—60- 31 
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has the Board, Rather, it is our view that because of the close inter. 
relationship between policy and enforcement activity from the standpoint of 
their impact on regulatory requirements, the fact that the policy-making body 
would still need a substantial staff for making recommendations concerning 
enforcement actions, and similar considerations, the net result might wel} 
be confusion, duplication and less overall efficiency in enforcement matters, 
As we see it, the real means of providing better enforcement is not to 
transfer away the function but to provide the Board with the proper tools t 
accomplish the task, At the present time, short of informal settlement, the 
only courses of action available to the Board for securing compliance are 
administrative proceedings looking toward the entry of cease~and-desist order; 
or suspension or revocation of operating authorizations and requests to the 
appropriate United States attorney to institute civil actions for injunction 
or criminal actions, These remedies, although necessary and useful under 
appropriate circumstances, are unavoidably cumbersome and slow. In recognitin 
of this fact the Board consistently has advocated amendatory legislation which | 
would give it the more flexible remedy of civil penalties. Mr. Hector himself 
supported this view when he testified before the Subcommittee of the Comitte 
on Interstate and Foreign Commerce on H.R. 8703, 85th Cong. 2d Sess., April %, 
1958, pp. 6-27. For the reasons set forth in Mr. Hector'’s statement, supple 


mentation of existing remedies with civil penalties would substantially 


increase the efficiency and effectiveness of the Board's enforcement efforts, 
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IV 


The Hector memorandum sets forth certain other propositions, some of 
vhich are intended as arguments supporting his proposal for dismemberment 
of the Board and others which simply fall into the category of criticisms 
of the Board's organization, procedures and functioning. Some of the 
criticisms have merit to some degree and others plainly do not, but in 
no instance has it been demonstrated that the matters raised are such that 
they make destruction of the single integrated regulatory scheme for air 
transportation either necessary or desirable. Our comments on the principal 


points raised follow. 


1, Inter-Governmental Coordination of Policy 


On this general subject, the Hector memorandum advances basically two 
propositions: (1) the Board, and presumably other affected agencies as 
well, have not fully coordinated their policies of general applicability 
through the executive branch of government; and (2) there has not been but 
should be coordinated policy development with respect to federal regulation 
of the different modes of transportation, and more specifically, the air- 
lines and the railroads. 


The first point assumes, of course, that full coordination through the 
executive branch is contemplated by existing law. Quite to the contrary, 
however, a fundamental tenet of the independent regulatory agencies, includ- 


ing the Board, is that virtually all substantive policies are to be developed 
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and executed by the agencies as an arm of the Congress, free of executive f 


direction and control, Indeed, as Mr. Hector himself recognizes, the Congress 
has been highly critical of any activity that might be construed as impinging 
upon this basic philosophy, It is not to be presumed that the Congress enacts 
laws pertaining to this field or to any other in a vacuum, but rather that 
each is enacted in the light of others and correlated and reconciled as 
necessary, It is Congress that is the coordinator on basic policy matters 
affecting transportation and which maintains continuing control to change 


transportation policy as necessary through its power to legislate, 


The Board does coordinate its activities and policies to the extent 
that Congress has directed and desired it te do so, The Board's recon. 
mended decisions in matters involving cettificates or permits for overseas 
and foreign air transportation are submitted to the President for approval, 
as the statute directs they shall be. In accordance with the statutory 
intent, the Board works on a day-to-day basis with the Department of State 
on problems of mutual concern in the development of international bilateral 


air transport agreements and related questions, The Act also specifically 


9] "The presence of the Civil Aeronautics Board, an independent, quasi. 


legislative, quasi-judicial, regulatory body on the Air Coordinating Committee , 
should be terminated at once, This is equally applicable to the membership of 
the Federal Communications Commission ... 

"The subcommittee believes that the continued membership in the Air 
Coordinating Committee by these regulatory bodies represents an undermining 
by the Executive branch of the careful standards and safeguards of administr- | 
tive law procedures prescribed by the Congress in creating both the Federal 
Communications Commission and the Civil Aeronautics Board ...." \House Com | 
mittee on Government Operations, Federal Role in Aviation, 84th Cong., 2d 
Sess., 21 (1956). 4 The Board's participation in the Air Coordinating Com- 
mittee has in fact been limited to matters not inconsistent with its quasi- 
legislative and quasi-judicial responsibilities." 
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provides for a joint board procedure on rate matters that are of interest to 
poth the Board and the Interstate Commerce Commission, as well as coordinated 
setivity with the military in the area of accident investigation and with 
the Federal Aviatton Agency in matters dealing with air safety. Further, 
close contact is established with the executive by reason of other enact- 
gents of the Congress such as those dealing with budgetary, personnel and 
security matters, and coordination is achieved to any necessary degree by 
meh activities as submission of the Board's budgetary requests for salaries 
and expenses and payments to air carriers and its legislative program through 
the Bureau of the Budget, and the interest evinced by the Bureau in the Board's 
fiscal policies. 

The Board also achieves a high degree of coordination with numerous 
other governmental activities insofar as it is legally possible and practi- 
cally feasible to do aoe The Board, for example, has played an active role 
in the development of the Civil Reserve Air Fleet, the War Air Service Pat- 
ten, and other aspects of emergency mobilization planning. The Board and 
its staff has worked long and hard, through Defense-CAB working groups and 
otherwise, to solve problems of military airlift, and lack of success in 
this area is due in large measure to a decision wholly within the realm of 
the executive, i.e., insistence of the Department of Defense on retention 

"The relation of air transportation to national defense, and of 

foreign air transportation to foreign policy calls for close collaboration 
between the regulatory agency, the Department of State, and the National 


Military Establishment. In large measure the Civil Aeronautics Board has 
succeeded admirably in cooperating with both these executive agencies," 


r Commission Tas rce rt, Regulatory Commissions 
Appendix N/, January, 1949, p. 75. 
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of competitive bidding procedures. So far as we are aware, there always has 
been full cooperation with the Department of Justice in connection with the 
investigation of possible antitrust law violations to the extent that the 
Board can take such action consistently with its own statutory responsi. 


bilities, 


In formal adjudicatory cases, where the Board's duty is not to coor. 
dinate but to decide on the basis of a record, the Board solicits expres. 
sions of views by other interested government departments. For example, 
in cases involving ultimate Presidential approval,the Board as a matter 
of routine notifies them at the outset of such a proceeding and urges their 
participation at the hearings. In all cases, whether rule-making or ad judi. 
cation, such departments have the right and, we think, the duty to make their 
views known, and the Department of Justice, for one, has utilized the Oppor. 
tunity to express its position on the antitrust aspects of matters pending 
before the Board. The Board not only welcomes this participation, but is 
legally obligated to take the views of other departments and agencies into 
account to the extent that they are properly a part of the record before it, 
It has been our experience that difficulties in this area have not been 
caused by any lack of opportunity for balancing governmental policies and 
interests, but rather by some reluctance within the executive branch to 
participate and place such views on the record to the full extent that would 


be desirable for full assessment of all aspects of the public interest, 


li] See e.g, the Board's reply, dated July 31, 1958, to the House Con. 


mittee on the Judiciary, concerning the Report of the Antitrust Subcommittee 
pursuant to H. Res, 107, 85th Cong. 
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Again, on the question of full coordination of policies affecting the 
various modes of transportation, the answer is that Congress has not deemed 
this to be a necessary or desirable part of its plan for the development of 
transportation in the public interest. On such basic policy matters as the 
performance of air transportation services by surface carriers, the Congress 
has severely limited and carefully circumscribed the degree of participation 
that is permissible. In certificating new service by air carriers, the Board 
considers the existence and activities of other forms of transport as a basis 
for determining traffic potential, the availability of ground transportetion 
services, community of interest, the likelihood of success of an air trans- 
portation operation, and for similar purposes. But as we understand the law 
there is not to be subjugation of one form of transportion in favor of another, 
ig. that air service should be denied a community simply for the protection 
of the railroads. Nor, in our view, is the Board required under normal cir- 
cumstances to consider competitive impact upon the railroads as a separate 
public interest factor in assessing the public convenience and necessity. 

It is true that the Interstate Commerce Commission considers to a degree 


competitive impact with respect to the types of carriers subject to its 


"jurisdiction, but this is because the National Transportation Policy 


eabodied in the Interstate Commerce Act, which in terms does not apply to 


air transportation, requires it to do so, 


The Federal Aviation Act contains its own Declaration of Policy (Sec. 


102) which sets forth the standards of public interest to be applied by 


cued See e.g., Schaffer Transportation Co. v. U, S., 355 U.S. 83 
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the Board. Those standards are all directed to the development and Promotion 
of air transportation as such, and the Board's duty to "coordinate transports. 
tion" is specifically limited to such transportation between air carriers, 
The Act explicitly commands the Board to "preserve the inherent advantages" 
of air transportation and to encourage and develop air transportation, rather 
than to surrender those advantages to other forms of transport, Further, the 
legislative history of the Civil Aeronautics Act, the predecessor of the 
Federal Aviation Act, leaves no doubt concerning the difference in regula. 
tion intended. Several of the proposed bills which later became the basis 
for the Civil Aeronautics Act as enacted contemplated placing air transporta. 
tion regulation within the framework of the Interstate Commerce Commission 


but this approach was clearly and consciously rejected by the Congress, 


To the extent that the Hector proposal urges a Department of Transporta. 
tion that would provide unified regulation of all interstate transportation, 
it is, then, one which runs squarely counter to the existing Congressional 
scheme, and the question of any need for change in the system is for the 
Congress to determine. For the Board's part, it has opposed and, we believe, 
should continue to oppose such proposals for unified aan In our 


judgment, the different problems faced by air transportation require different 


13/ The Board's report, dated March 3, 1948, to the Senate Interstate ani 


Foreign Commerce Committee on S, 1812, a bill to establish a Department of 
Transportation, and Member Ryan's statement thereon before the Committee on 
March 10, 1948; the Board's reports, dated May 6, 1958 and February 6, 1959 
on H.R, 3424 and H.R. 985, respectively, to the House Committee on Government 
Operations, bills to create a Department of Transportation and Communications, 
The reports on H.R. 3424 and H.R. 985 were submitted to but not cleared by 
the Bureau of the Budget. 
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regulation, and competition between various segments of the transportation 
industry is basically a healthy principle that permits the maximum increase 
in trade markets, Spurs technological progress, promotes progressive expan- 
sion of the national economy, and assures the public the best in transporta- 


tion facilities and services, 


The detailed reasons for opposing the concept of a Department of Trans- 
portation are evident from what has already been said and from the Board's 
prior comments on similar legislative proposals, and no useful purpose would 
be served by repeating them here. It should be emphasized, however, that the 
basic reason for according air transportation singularity of treatment for 
regulatory purposes was that it was an infant industry with characteristics 
of dynamic growth and with problems concerning its promotion and development 
that would not fit into the conventional mold. We believe this reasoning was 
sound and that it is equally sound today, Although air transportation has 
whieved a remarkable growth and state of relative stability in just 20-odd 
years under regulation, it is still a young industry with a tremendous poten- 
tial for future expansion and development. Aviation problems, such as those 
incident to the present transition into the jet age, will continue to require 
individualised attention, intensive effort and prompt action for their solu- 
tion, We think it would be a serious mistake to submerge the interests and 
neds of air transportation development within a mlti-minded executive depart- 
mnt, where some division of attention and dilution of effort would appear to 
be inevitable. 
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2. Planning and Policy Development 


As we understand the thrust of the Hector memorandum on these points, 
the conclusion is that the Board does little in the way of planning; that 
although policy-making "is more important than the decision of specific 
litigated cases," the Board "has actually almost no general policies what. 
ever", and that the standards which govern its decisions are inadequate, 
According to the writer, the only "policies" which are effective are those 
which fix principles and are pre-announced in the form of policy statements 
or regulations rather than evolved through case-by-case development. 


In the area of general planning, it is, of course, highly desirable 
to exert as much effort to this end as possible and the Board has attempted 
to do so within the limitations of time, available resources, and manpower, 
The Board obviously must do considerable planning, both with respect to its 
work program and the substantive development of the industry which it 
regulates. In addition to using reports of all kinds to keep it currently 
apprised of the status and condition of the industry, the Board utilizes 
an internal system of staff reporting to enable it to keep abreast of work- 
load problems, and each year or sooner as required considers long-range 
planning reports submitted by the operating offices, bureaus and divisions 
of the staff. Changes are made in objectives and programs as considerations 
connected with the ever-shifting nature and development of air transportation 
may dictate. Cases, such as those in the local service field, do not grow 


simply by their own momentum, but are instituted pursuant to publicly an- 


nounced and specific plans for the orderly hearing and evaluation of local 
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service requirements, The Board has made liberal use of the technique of 
special studies, some published and some internal, on such matters as competi- 
tion, the adequacy of cargo service to meet the needs of specialized shippers, 
the relative roles of the trunkline and local service carriers, the operation 
ani effect of local service restrictions, etc., and it has on occasion utilized 
gore general route plan studies. Illustrative of current planning projects 
initiated by the Board are (1) a jet study, the results of which may, among 
other things, have a significant relationship to policies relating to route 
structure, fares, and the economics of route development, and (2) the study 
being made in conjunction with the industry to determine the feasibility of 
revamping of the mail rate formula for local service carriers, with a view 

to simplifying the mail rate process and providing the maximum possible leeway 
for the application of managerial discretion, Although there is room for 
improvement in the planning function and the Board is constantly seeking ways 
ani means of achieving it, at the same time we believe that the Board has been 
reasonably successful in carrying out its planning duties within the limita- 
tions of staff and facilities and with due regard to the demands of other 


facets of its multitudinous responsibilities, 


The Hector memorandum appears to be most critical of the Board's planning 
awtivities in connection with the formulation of general plans for route develop- 
mnt, Although perhaps more could and should have been done in this respect, 
us already pointed out the limitations of staff and facilities, as well as the 
demands of the Board's other numerous, varied and complex activities, have 
mterially restricted the Board's ability to devote as much time and effort 


to this end as might be desirable. It should also be emphasized that route 
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development is one of the areas in which planning activities of the sort t, / 
Hector memorandum envisages are the least feasible. This is so because Toutes 
can only be awarded if required by the public convenience and necessity, ay 
by the terms of Section 401 of the Act that determination can only be made 
after notice and hearing. Thus, whatever can be developed in the way of gener) | 
plans can only be effectuated after being subjected to Ye testing and evaly. 


tion of the hearing process which the statute requires. 


Even on the basis of the Hector definition of "policy", the fact is tha 
the Board has a wealth of general policies covering a multitude of its rem, | 
tory activities, which are well known and publicized through its regulations, 
published policy statements, press releases, annual reports, statements to th 


Congress, and a variety of other means for public dissemination of information, 


The Board's regulations are, of course, basically expressions of policy, 
and they specify in detail standards that are applicable to such matters as 
temporary suspension of service and changes in service pattern, the conduct of 
charter services, the filing of tariffs and the grant of free transportation, 
the exchange of transportation for services, the role of air carrier associs 
tions in Board proceedings, the navigation of foreign aircraft within the United 
States, and the manner and form of keeping accounts and records through a 
Uniform System of Accounts, Further, the regulations govern the activities of 


substantial segments of the air transport industry, such as the domestic and 


14] The original Hoover Task Force clearly recognized that route plans 
could not and should not be detailed and that they would have to be tested in 
individual route proceedings in much the same manner as any other material 
offered in evidence before the Board, See footnote 10, supra. 
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international air freight forwarders and the air taxi operators. The Board's 
policies on procedural matters are fixed by its comprehensive Rules of Practice, 
and the Board has had a Code of Ethics governing the conduct of the Board, its 
staff and practitioners before it in cases to be decided after hearing and upon 
a record since 1951, when it was first developed in cooperation with a group 
of practitioners representing the industry. Moreover, to the extent that 
governing principles in other areas of the Board's activities, including 
adjudication, can be reduced to statements of general policy, the Board does 
go and publishes them as "Policy Statements" in Part 399 of its regulations, 
The subject matter included is broad in coverage and relates to such matters 
as the fixing of temporary mail rates involving subsidy; the rudiments of 
rate policy applicable to subsidized and nonsubsidized carriers; the essen- 
tial characteristics of local service carrier certificates; a detailing of 
what constitutes unfair and deceptive practices by ticket agents; the Board's 
domestic coach policy; policies concerning the negotiation by air carriers 
for landing rights in foreign countries and the grant of free transportation 
on inaugural flights in foreign air transportation; and the investigation of 


accidents involving foreign aircraft, 


A good illustration of the development of general policy to meet particu- 
lar problems is the Board's transatlantic charter policy, The Board has long 
been concerned with the promotion and development of low-cost mass air trans- 
portation across the Atlantic, and has actively pursued this objective not 
only by consistently encouraging such development by the certificated air 


carriers at economical fares but by fostering charter services by carriers 








not holding certificated authority in the area, particularly in the sumer 
season when demand is at its peak. By 1955, the Board had evolved a definitin 
and detailed transatlantic charter policy applicable to the latter category 
of air carriers, which has since been translated into regulation form, 
indication of the impact which this policy has had and its importance to the 


travelling public can be obtained from the following statistics showing the 


- 40. 


amount of travel during peak periods: 


One-Way 
Year Pro Rata Charters 
1954 8 
1955 118 
1956 172 
1957 206 
1958 263 
1959 265 


Under these circumstances, the statement that the Board "has actually 
almost no general policies whatever" and the suggestion that such policies 


as do exist relate only to "minor" matters are, in our judgment, wholly with. 


out foundation. 


In addition to such general statements of governing policies, the Board, 


of course, develops a multitude of policies and standards through the process 


of case-by-case adjudication. 


Board has adjudicatory responsibilities--for example, in certificate and permit 
proceedings, merger, control and agreement cases, in the fixing of mail and 
commercial rates, and in passing upon unfair or deceptive practices or unfair 


methods of competition. As has been illustrated with respect to a single are 


of the Board's activity, 4.g., passing upon applications for certificates of 
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public convenience and necessity, there is a profusion of standards which are 
yell-known through the Board's decisions and are the subject of evidence and 


argunent to the extent necessary by applicants in every case, 


Apparently these Mr. Hector would not recognize as effective "policies" 
or standards, since in his view they are not all expressed in advance in the 
form of a regulation or other published policy statement form, and are subject 
to evaluation, development and modification in the process of decision, We 
conceive this to be a highly theoretical approach which disregards the essen- 
tial needs and nature of the regulatory system. Policies developed through 
adjudication are just as vital as any others, and it is not a question of 
policy-making in the abstract being more important than adjudication. Both 


are integral and necessary parts of the regulatory scheme, and neither is an 


end in itself but a tool for achieving the broad objectives of regulation in 


the public interest. For reasons already considered in detail, ~olicy-making 
and adjudication are not separable either in theory or practical application, 
and policies simply cannot be reduced to precise formlae. This conclusion 
is inesoapable from a consideration of the statutory standards themselves, 
which are general and which require the Board constantly to strike a balance 
between the diverse and complex objectives in the Declaration of Policy in 

the light of then existing circumstances, As has been said with respect to 
the Interstate Commerce Commission, "Congress thus conveyed to the Commission 
a most generalized point of view for carrying out its manifold, complicated 


and frequently elusive duties. In the very nature of things this /National 


I] See supra pp, 16-20. 
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Transportation] Policy is unlike a more or less specific rule affording nore 
or less defined criteria for application in a particular a! By the sane 
token, the problems which the Board faces in applying its Declaration of 
Policy "cannot be solved by a mathematical computation." North Centra) 
Airlines v. C.A.B., 265 F. @d 581, 504 (C.A.D.C., 1959). 


The vital role played by the adjudicatory process in the formulation 
of policy is well illustrated by the development of the local service car. 
riers, The basic "plans" or policies for local service did not originate 


with the Seven States Case or any other of the relatively current area 





proceedings, but had their roots in a ‘history of planned and systematic 
evolution extending back some 16 years, In March, 1943, just 5 years after 
the enactment of the Civil Aeronautics Act, the Board instituted a factua) 
investigation to be conducted under public procedures for the purpose of 


determining the place, if any, of local, feeder, or pick-up service in the 


air transportation network, The decision reached by the Board in this investi. 


gation the following year set the pattern for the development ef an entirely 
new concept in air transportation. Investigation of Local, Feeder, and Pick. 
Up Air Service, 6 CAB 1 (1944), In brief, the Board determined that despite 
the uncertainties prevalent at the time, services of this general type would 


Opinion of Frankfurter, J., Sghaffer 


355 U.S. 83, 94 (1957). See also Secu 





ansportation Co. v. U.S, 


Chenery Corp., 332 U.S. 194%, 202-03 (1947); "Not every priaciple essential 
to the effective adminigtratior of a statute ean or should he cast immediately 
into the mold of a general rule .,.. There §s a very definite place for the 
case-by-case evolution of statutory standards. And the cBotce made between 
proceeding by general rule or by individual ad hog litigation is one that 
lies primarily in the informed discretion of the administrative agency." 
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be in the public interest but authorizations must be (1) limited to temporary 
periods, and (2) confined to operations which showed a justifiable expectation 
of success at reasonable cost to the government, The application of these 
criteria could not be determined on the basis of abstract facts but were 
dependent on the precise nature of operations proposed and the operator, and 
the Board thereupon undertook a series of proceedings to implement its basic 


policy decision, 


In the early cases such as the Rocky Mountain States Case, 6 CAB 695, 
930 (1946), the Board carefully enunciated further general principles govern- 


ing certification for this type of service, which were expanded upon or modified 
as changing conditions required. In the 1948-1949 period, the Board made 

studies of each feeder carrier that had been in operation for a reasonable 

length of time, and these studies provided the basis for show cause orders 
proposing renewal, extension, or modifications in the temporary certificates. 

By 1950 the first decision on the question of renewal had been reached and the 


last of the local service carriers as we know them today had been certificated. 


During the intervening years until 1955 the Board was concerned in the 
local service field with questions of renewal, expansion and improvement of 
the local. service system. In May 1955, legislation was enacted providing 
for permanent certification of 14 local service air route systems previously 
operated under temporary certificates. On June 1, 1955, the Board announced 
that when the 14 permanent certification proceedings were concluded the Board 
planned to consider proposed route extensions and modifications of local 


service routes as soon as possible thereafter in appropriate individual or 


54428 O—60 32 
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consolidated proceedings. The Board moved swiftly to implement the will of 
Congress, and all permanent certificates covering the 14 local service route, 
were issued by the end of 1955. This action by the Oongrese represented & dete, 
mination that the operations of these carriers, developed through the hearing 
process under the policies and standards set by the Board, were so vital to 
the national well-being that, despite the substantial subsidy costs involved, 


they should be made a permanent part of the air transportation system, 


During 1956, pursuant to its previously announced intention, the Board 
instituted several area or regional-type proceedings to consider pending rout, 
applications filed by local service carriers and cities desiring new or ad. 
ditional local air transportation, and in August 1956, the Board made known 
its plans to institute further such proceedings with respect to other specific: 
areas of the country during the following year. Further, since some cities 
with doubtful traffic potential were only temporarily certificated at the tim 
certificates were issued to the local service carriers, the Board, in October lif 
advised the carriers, the communities and the public generally of its intention 
to institute a series of investigations with respect to these points, and in 
its announcement specified in detail the traffic standards that would be 
pertinent to the question of continued certification. Both the area proceeding 


and renewal investigations are underway and in various stages of completion, 


This is not a story of haphazard development but one which demonstrates 
a logical and systematic application by the Board of the composite powers 


vested in it by the Congress. In promoting and developing this new strata 


of air transportation services the Board extensively employed its authority 





ser 


tre 


re] 


ope 


set 


ob. 
di 


Spe 





of 
utes 


a dete, 


route 


ified 


ber lif, 
ntion 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 493 


an 


to set general policies and standards within the statutory guide lines, but at 
the same time kept them sufficiently pliable to take account of changing condi- 
tions and circumstances, as the Congress intended it should. The use of the 
adjudicatory process has been of incalculahle value in effectuating further . 
definitions and refinements of basic policy, in providing the appropriate 

forum for consideration of requirements for additional flexibility in operat- 
ing authority of the local service carriers so that they might readily offer 
services best designed to meet the developing and changing needs of the 
travelling public in the most economical manner possible, and in assuring 

the participation in policy development of the carriers, the communities, 

and other parties most vitally concerned, In view of the intimate inter- 
relationship between new service proposals and the facts connected with their 
operation, we doubt that the relatively advanced stage of development of local 


service operations could have been achieved in any other way. 


Insofar as pertinent here, the Hector memorandum sets forth two primary 
objections to this procedure: (1) under it the Examiners have no sense of 
direction as to policy; and (2) the process is too unwieldly and slow, 
Specifically, as to the Seven States Case, it is stated that the Examiner 
had "no policy direction whatever" from the Board, and that, as a "typical" 
local service case, it should have been completed within one year instead of 
the approximate 3-year period that elapsed before final decision. These con- 
clusions are not supportable by any fair and objective appraisal of the prob- 
lem involved, 
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Fundamentally, the job of the Examiner in the Seven States Case was not ty 
establish a "policy" or "plan" for local service for, as we have seen, the basi: 
policies governing the provision of local service had been established by the 
Board many years previously and changed or modified as required in developing 
the local service system, His task was, rather, to find the facts and apply 
them within the framework of the policies so evolved by the Board, To Say that 
the Examiner had "no policy direction whatever" when he undertook the Seven 
States Case is to ignore completely the plethora of decisions rendered by the 
Board on the subject over the preceding 10 years, which spell out with meaning’; 
particularity the policies and standards to be applied in evaluating proposals 
for local service, The. policies and standards so enunciated cover every facet 
of local service operations. The Board's decisions spell out, among other thing 
the importance of ascertaining what the probable traffic would be at a particuly 
point, where the traffic would move, what the probable revenues and expenses wu 
be, how much subsidy and diversion from other air carriers would be involved, vu 
other transportation means are available, and the like, In addition, certain 
formulae have been recognized as significant in assessing the proper relation 
between public benefits and subsidy--e.g. the ratio between forecast commercial 
revenue and breakeven need, and the estimated subsidy per passenger. In addition 
the Board has delineated in its decisions the general manner in which local servis 
segments should be constructed, particularly in terms of the linear as distingus 
from the radial route, and the economic desirability of anchoring a local earvia| 


segment to two strong terminals with a recognition of the fact that local servia 


traffic historically has moved to and from the terminals rather than between 
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intermediate points, Further, the Board has developed policies fully set forth 
in its decisions concerning the extent to which local service carriers should be 
permitted to compete in different types of markets and with each other; has an- 
nounced principles with regard to selection of carrier that favor granting the 
yeaker carrier 4 sufficient amount of mileage to make the carrier's basic system 
nore economic ; and has fixed the policy of generally affording segments a minimum 
of two round trips a day, with the opportunity for each community to travel to 
and return from the community of interest points the same day. These are but 
illustrations, but they are more than sufficient to demonstrate that the asser- 


tion of lack of policy direction will not withstand analysis. 


Similarly, the Seven States Case was not one in which maximum expedition 





could be achieved, as will be evident from a brief consideration of what was 
involved and the net impact of the Board's decision on the air transportation 
system, This was not a "typical" local service case but one of the larger and 
nore complex proceedings to come before the Board, It called for a re-examination 
of local service needs in a tremendous seven-State area--North Dakota, South 
Dakota, Nebraska, Iowa, Illinois, Wisconsin and Minnesota. The proceeding was 

thus concerned with an area which constitutes 15.8% of the land area of the 
continental United States and the service needs of some 20 million people, or 

13,96 of the Nation's population, About 95 applications were consolidated, many 
of which requested multiple route extensions and trunkline suspensions; pro- 

posals of 4 local service carriers were involved, as well as those of approxi- 
mately 50 civic parties; and approximately 150 witnesses were heard and voluminous 
documentary material received at the hearings. In terms of the end result, the 


Board authorized 7,656 new route miles for three local service carriers at an 
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estimated annual subsidy cost of up to $5,000,000 while providing entirely 
new local service to 24 cities and communities, additional or improved logg 
service to an additional 24 points, and suspending, deleting, or failing ty 


renew 27 points for trunkline service, 


These facts serve to give some indication of the sheer magnitude of the 
task involved in receiving and marshalling the facts, measuring them agains 
governing policies and standards, and evaluating them against the broad staty, 
tory objectives. Although everyone recognizes the need and desirability of 
gutting down on the time taken to complete proceedings of this scope and oo. 
plexity and the Board is ever striving to achieve this objective, at the say 
time we do not believe that it can be fairly concluded that the time expeniai 
was wholly disproportionate to the task which confronted the Board, consideriy 
the many benefits derived by the travelling public, the impact of the decisto; | 
on the local service route pattern as a whole, and the serious implications ty | 
the Federal Treasury which had to be most carefully weighed in the course of | 


decision. 


Nor do we perceive how the job could have been more effectively or 
efficiently done under the dichotomy which the Hector memorandum suggests, 
If some kind of executive agency were to undertake the formulation of a 
route plan for an area like the one here involved, its "teams" of experts 
would be required to compile and analyze voluminous factual data, and the 
very same issues of fact would have to be litigated in substantial degree 


before the administrative court, particularly on questions of selection of 


carrier, Further, it is probable that any real time savings could only be 
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effected at the price of eliminating two important and valuable steps of the 
present hearing process: (1) the extensive work done in terms of exhibits and 
testimony to test and determine the precise facts as to the travel needs of the 
communities and the economic feasibility of the proposed routes; and (2) the 
inherently fair procedure now followed in formal litigated proceedings under 
vbich each community is allowed to come forward with its plans and proposals 
for service, present evidence in support of its case, and hear and comment on 
any opposition thereto. Thus, were policy to be set by executive direction, 
there would be lost to interested communities all semblance of any right to 
hearing and opportunity to make known their desires and convictions such as 


they were provided under the Board's procedures in the Seven States Case. 


3. Internal Procedures and The Process of Decision 


Throughout the Hector memorandum questions are raised concerning the manner 
in which the Board transacts its day-to-day affairs and reaches its determina- 
tions in litigated proceedings. Specifically, the opinion is expressed that 
too mich of the Board's time is consumed by minor details. Although arguing 
that policy-making is more important than adjudication, at the same time it 
is the writer's stated view that more time should be devoted by the Board members 
to personally reading and evaluating evidentiary records in adjudicated cases. 
fhe memorandum seems to find alleged deficiencies at virtually every major 
step in the process leading to ultimate decision, e.g., insufficiency of the 
assistance to and the guidance for the examiners, inadequate recognition by 
the Board of the weight to be attached to the examiner's findings, lack of 


familiarity with the record on the part of Board members, and lack of personal 
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responsibility of the Board members for the preparation of opinions and 
decisions. 

At the outset it must be recognized that there are practical limitations 
to the speed and dispatch with which a multi-member agency can perform its 
functions that flow from the nature of the regulatory body. Congress was wel) 
aware of these limitations, and in deciding upon the independent regulatory 
agency as the appropriate means of regulation it determined that maximum 
expedition was not to be achieved at the price of substituting reliance upon 
an administrative official for majority actions reached after full discussion 
and deliberation, Stated differently, group action is inherently slower, but 
Congress deliberately sacrificed speed and expedition to the extent necessary 
to achieve more impartial and objective regulation, 

There is also danger in attempting to ouviiagiity problems of workload 
in an agency with funetions, duties and responsibilities as diverse and con. 
plicated as those of the Board. There mst be a practical accommodation of 
the many and varied activities, all of which compete for the Board's time, 
and segments of the Board's work cannot be viewed in isolation and out of 
context. In our view it is neither logical nor consistent to dismiss the 
time spent in formulating the expression of a Board policy position in an 
inter-governmental memorandum as preoccupation with detail, and, at the sam 
time, assert that when it comes to opinions and decisions the Board members 
must personally compose them and relate their findings to the record, Sim- 
larly, duties are not easily labeled or categorized in terms of their relative 


importance, A problem of procedure, for example, is not necessarily an 





tin 


the 


fin 


wit 
fur 


and 


lim 


Cha 


bee 
by 

tra 
pro 
out 


tin 





11 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 499 


«Tike 


unimportant one, as is evidenced by the ATA Inspection and Review where the 
poard's consideration of the procedures to be followed involved substantial 
policy and legal considerations. Nor is the apportionment of the Board's 
tine a matter wholly within its control. To a very substantial extent, 

the time spent in the performance of such functions as licensing, rate- 
naking, etc., is the result of statutory requirements for hearings and 
findings, @ matter which is an integral part of the statutory scheme afford- 


ing due process and subject to the will of Congress, 


The Board has made extensive use of delegations to its staff, and at 
the present time there are some 62 specific delegations to the various offices 
and bureaus in the Board's organization authorizing particularized staff action 
within areas of established policy. As a matter of routine, suggestions for 
further delegations are considered by the Board when recommended by the staff, 
and all delegations are reviewed annually as to their scope and adequacy. We 
believe the Board has made substantial progress in this regard within the 
limitations of the statute, which does not contemplate any delegation of the 
power of decision on substantive matters. Further, although the use by the 
Chairman of his powers pursuant to Reorganization Plan No. 13 of 1950 has 
resulted in freeing the Board of detail with which it would otherwise have 
been burdened, it is clear that the Congress did not contemplate the exercise 
by the Chairman of any of the substantive functions of the Board, as con- 
trasted to those of an executive and administrative nature. We believe the 
proper approach here, as in other areas of the Board's operations, is to seek 


out and apply remedies to particular problems, and this the Board will con- 


tinue to do, 
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Turning now to the questions raised concerning various of the Steps 
involved in the process of hearing and decision, the Hector memorandyy takes 
the position that the examiner in a proceeding such as the Seven States Case 
performs his tasks "all alone" and with "no machinery" for seeking out any 
information that he may need, This to us is a highly inaccurate portraya} 


of the examiner's role and the assistance available to him, 


As heretofore noted, in the typical route proceeding the examiner hag a 


abundance of policies and standards to guide him which are readily availabe 
in the Board's decisions. In his primary task of finding the facts he has 
numerous aids, He can, and frequently does, take an active interest in the 
requests for information made during the course of the prehearing conference, 
and it is not uncommon for him to question witnesses and ask for information 
on particular problems that appear to him in the course of handling the case, 
He has the benefit of very detailed and expertly prepared exhibits and testi. 
mony by the carriers and communities concerned which explore the economic 
factors involved in bringing air service to particular communities over par. 
ticular routes; the valuable analysis and marshalling of data through the 
briefs of the parties; and, in the larger and more important proceedings such 
as the Seven States Case, the benefit derived from the participation as a 
party of the Board's own technical staff which devotes its time and energies 
to route problems and the development of the air route pattern, Moreover, 
upon request of an examiner offices and bureaus of the Board having no con- 
nection with the trial of the case often provide still further technical 


assistance. Rather than inhibiting the performance of his functions, we 
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believe that the hearing procedures afford ample means for assuring that the 
euniner'S decision on route plans and carrier selection can be based upon 
carefully prepared and analyzed data which has been presented in 4 form that 


ig useful and practical, 


The objections to treatment of the examiner's findings appear to center 
around the contention that the Board accords them insufficient weight. This 
point is made by such statements as "the Board, in effect, tries the case all 
over again" or “virtually de novo", and that "any resemblance between an 
exaniner's recommended decision and the final decision of the Board in a sig- 
nificant case is almost coincidental", Here again, we think this contention 
presents an entirely distorted picture and does not accord with the facts, 
While the Board not infrequently differs with the examiner in some respect, 
particularly in economic licensing cases, it is fair to say that in actual 
practice the Board adopts the bulk of the examiner's findings, conclusions 


and recommendations in the great preponderance of the cases coming before it. 


It is important to recognize that the areas of disagreement when they 
do arise are normally extremely narrow ones and in no real sense does the 
Board "redo" a case. Again using the economic licensing case as an example, 
only rarely does the Board deviate from the examiners' findings on such mat- 
ters as the following, which comprises a substantial portion of their reports 
and the data or record: (1) the distillation and summary of the basic factors 
that have transpired in the past, such as historic traffic movements, economic 


characteristics of the transportation and area involved, the type of service 
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available and its deficiencies, etc.; and (2) appraises and summarizes the 
position of the parties, the proposals of the carriers and cities, the facts 
supporting these positions and proposals, etc. When the Board does differ 4, 
result with the examiners it is usually because of its own appraisal of the 
reliability and significance of the economic facts, e.g., forecasts of hoy much 
traffic will be generated, what revenues will be realized, what expenses yi}) 
be incurred and what diversion will result, and similar matters, all of which 
are the kind of "facts" that do not turn on credibility of testimony but upon 
economic analysis and judgment. Such matters form the heart of route decision, 
and the Board must reexamine and weigh them when challenges are addressed ty 
the examiner's economic judgment, The Congress clearly has vested the power 
and responsibility for ultimate decision in the Board and not the examiner, 


and the Board is thus not only empowered but under the duty to reach a ditter| 


result where its own evaluation of the record so dictates, | 


No one would dispute the fact that at the decisional stage the highest ii | 
sible degree of personal scrutiny and familiarity with the record is a very 
desirable objective. It is wholly unrealistic, however, to assume that there 
can or should be personal acquaintance with the record in every detail that 
might be deemed pertinent. As it has been expressed, "the broad ideals about 
personal mastery of portions of the record have a great superficial cognate 
but ignore the reality of the size, complexity, and needs of the administratin 


process, We believe that the Board's procedures for considering and appraising | 


—T7/ 2 Davis, Administrative Law Treatise § 11.07, p. 67 (1958). 
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the record are more than adequate to assure well-considered, objective and 


impartial decisions. 


As has been pointed out, in the typical route proceeding, which is the 
type to which the Hector memorandum is primarily directed, the examiner per- 
foras @ very important function not only with respect to the economic findings 
as to what will occur in the future but in the basic task of distilling the 
evidence of record in the context of the issues which are really in dispute, 
By this process the issues which are ultimately contested before the Board 
are very substantially narrowed down from those first presented to the examiner 
for decision, and it is only with this limited area that the Board normally 
is concerned, We think it is idle to suggest that the Board in every case review 
the entire record, the great bulk of which contains undisputed data and is cover- 
ed by uncontested findings of the examiner, Rather, the Board's real task is 
to concentrate on those areas that are in dispute, and in doing so the Board 
has as available tools not only the examiner's extensive findings and recommenda- 
tions, but the testimony and arguments by the parties adduced from the record 
and presented in their briefs and oral argument. Thus, to the extent relevant 
to the matters it must decide, the Board plainly does utilize the evidence of 


record, 


It is obviously impossible for the Board members to perform the analysis 
and correlation of raw economic data of record in the manner of statistical 
wmalysts or technical assistants, nor do we conceive that to be the Board's 
tole, Although the Board members do personally consult record material to 


the extent they deem necessary, they should and do rely upon the examiner's 
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work in this regard and consult the briefs of the parties which contain exces 
from and references to record data. Further, the Board has at its command 

wealth of sources for such other technical assistance as may be required, hh 
addition to the work performed by the personal assistants to the Board Berbers 
the Board can and does use (1) the examiner for the purpose of supplying fant 
information; (2) the facilities and staff of its Office of Carrier Accounts aj 
Statistics, which has no connection with the trial of cases, to provide analyt. 
ical and statistical services; and (3) the opinion writing staff, which makes 

thorough checks of crucial facts of record such as those related to probably 

revenues, expenses and subsidy costs for each segment and point which the Bon 
may award. In substance, the Board utilizes its staff in much the same many 


as judges employ their law clerks to cull out and digest the relevant testinoy 


and exhibits from a transcript, in cases where an appeal is predicated upon a | 


evidentiary argument. See United States v. Morgan, 313 U.S. 409, 422 (1941), 


Procedures such as these are entirely adequate to provide the basis for soun | 


sooo which are arrived at with due regard for all pertinent facts of 


record, j 


Finally, the Hector memorandum advocates the proposition that individul 


Board members should assume personal responsibility for the preparation of 


15] "The law of the federal courts is entirely clear that deciding officn 


need not personally hear the witnesses testify but may base their decisions um 
the transcript of testimony and upon reports of subordinates analyzing the | 
evidence and making recommendations. The federal courts assert that decidin 
officers should develop their own understanding of the issues and of the 
evidence, but they do not assert that deciding officers must personally rea & 
transcript or any part of it; the requisite understanding may be based upon orl 
or written reports of subordinates." 2 Davis, Administrative Law Treatise 

§ 11.21, pp. 126-27 (1958). 
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particular opinions which would issue under their names, for the stated reasons 
that if this were done "the litigants and the public would know why the agency 
decides as it did, and at least one member would have to study the record per- 
sonally in order to draft the opinion", Whatever may be the factors favoring 
this proposal, we do not believe that the reasons ascribed here are valid ones. 
is has been pointed out, the Board, both individually and collectively, gives 
personal attention to the record to the full extent that it is necessary and 
feasible to do so. Further, the Board does not delegate its decisional respon- 
sibility, Although our opinion writing staff has the task of preparing drafts 
of opinions in conformity with the instructions of the Board, such drafts are 
then reviewed by the Board members, changes made as necessary, and the final 
product signed by each member, The reasons for the Board's actions are fully 
reflected in ny opinions, and the findings made speak for all the Board Members 
1 


vho sign them. 


We are aware, of course, of legislative proposals to require the Board to 
designate one of its members in each case to prepare or personally direct the 


ee the Board's opinion on reconsideration in the Great Lakes-Southeast 
se, Order E-13635, May 7, 1959 (note 5, p. 8), aff'd Bastern Air Lines, 
Inc. ot al. v. C.A.B., Docket 25422, et al., C.A. 2, decided October 7, 1959: 
te by no stretch of the imagination do we delegate the responsibility 
for the findings we make to support our decisions. The opinions of the Board 
setting forth its findings are signed by each Board Member subscribing to the 
opinion and are intended to reflect, as the statute contemplates, the reasons 
for the Board's action. The mere fact that the Board has available for its 
usistance, an Opinion Writing Division to perform such tasks as are assigned 
to it, does not derogate from the integrity of our decisions any more than does 
wy other technical assistance which the Board obtains from its own personal 
usistants or other Bureaus of the Board. The findings which the Board issues 


tpeik for the Board Members who sign them and are the responsibility of those 
board Members alone." 
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preparation of the Board's decision to be issued under his name, such as the 
Harris Bill, H.R. 4800, on which the Board has yet to comment. This is the kis of 
of action which the Board would be free to take under its present Statutory - 
authority, but we have been unable to find any particular benefits that would 
flow from this procedure. On the other hand, there may be distinct disag. 


vantages for the following reasons: 


First. To the extent that the proposal would contemplate splitting Up ; @ 
the Opinion Writing Division among the several Members' offices, we do not 
consider it desirable. The opinion writer is essentially a highly trained 
technical assistant, and his function is the same wherever he may be physically 
located. Keeping opinion writers within a single organizational unit allows 
for more efficiency and continuity in supervision, as well as more economica) 


use of manpower. 


Second, By its very nature an opinion of the Board must represent the 
composite views of the Members who sign it, and not just the personal views 
of any one Member. There might well be difficulty, which could contribute | 
to delay, in obtaining concurrence of the other members in any particular 
"personalized" opinion, in that the other members, while concurring in the 
result, nonetheless might not agree with the personal views and reasoning 
of the opinion-writing Member. Problems of this nature are minimized by the 
use of an integrated opinion writing staff, which by training and experience 
seeks to obtain a blending of individual views to obtain what is truly an re: 


opinion of "the Board", 
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Third. Consistency in agency opinions is achieved through the avoidance 


he 
of purely personal or individual views, not in placing such views in opinions 

€ kin 

m4 purporting to speak for the agency as a whole. 

y ; 

ld In brief, we believe that the present system, under which the reasons and 
findings in its opinions are the individual responsibility of each Member con- 
curring in them, is a sound one, and we do not ae requirement that would 

20 
| sake the use of the personalized opinion mandatory, 
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nce | 20) Tt should be noted that not even the strongest supporters of the 


personalized opinion consider the lack of it as a reason for separating the 
qn policy-making and adjudicatory functions of the regulatory agencies, See 
landis, The Administrative Process, 1938, p. 106, 
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The Cuarrman. Senator, let me thank you and your associates who 
are with you here on behalf of the committee for your appearanc 
and the very thorough discussion that we have had and suggestions 
pegercne this very involved important problem. : 

r. GuRNEY. Thank you very much, Mr. Chairman. I feel like] 
have done a good day’s work, not because of the effort expended by 
in the hope that some of the answers we have given you have been 
helpful and will lead to eventual good results. 

The Cuarrman. Thank you very much for your cooperation, 

The committee is adjourned until 10 o’clock in the morning. 

(Whereupon, at 4:12 p.m., Tuesday, March 29, 1960, the committe 
adjourned to reconvene at 10 a.m., Wednesday, March 30, 1960.) 
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WEDNESDAY, MARCH 30, 1960 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 


The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHAIRMAN. The committee will come to order. 

Yesterday I announced the schedule for the next several days. I 
announced that the Chairman and others of the Security and Ex- 
change Commission would be here today. 

Tomorrow the Federal Trade Commission will appear. I an- 
nounced that tomorrow afternoon we would have Dr. George Baker, 
head of the transportation department, Harvard University, and 
president of TAA, to testify in behalf of various modes of trans- 
portation. ; 

I believe we got our signals crossed a little bit. Last night I was 
advised by Dr. Baker that that was the only time during this week 
that he could not be here, and evidently we received the information 
that it was the only time he could be here. 

In view of this slight misunderstanding, I have arranged that Dr. 
Baker will appear Friday following the appearance of the Interstate 
Commerce Commission. Arrangements have been made that Com- 
missioner Goff will testify in behalf of the Interstate Commerce 
Commission on Friday morning. Following his presentation, Dr. 
Baker with his group will appear. 

I make this announcement now because there are some 8 or 10 or 
more organizations that plan to be here with Dr. Baker at the time 
he testifies. 

I will repeat that next week on Thursday representatives of the 
various bars will very likely conclude the testimony in connection 
with these bills. 

It will be the purpose, then, of the committee to proceed the fol- 
lowing Monday on the most recent bills introduced in connection with 
the Federal Communications Act and amendments thereto. 

This morning we are glad to have Mr. Edward N. Gadsby, Chair- 
man of the Securities and Exchange Commission, to present the views 
of the Commission on H.R. 4800 and H.R. 6774, as well as related 
measures which are pending on this subject. 

Mr. Gadsby, you have a number of your associates with you. I 
think perhaps it would be advisable for the record to show that they 
are here with you. Before you proceed, we will place in the record 
the Commission’s reports on the two bills. 
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(The reports follow :) 


MEMORANDUM OF THE SECURITIES AND ExCHANGE COMMISSION TO THE COMMITTEE 
ON INTERSTATE AND FOREIGN COMMERCE, House OF REPRESENTATIVES, oN HR 
4800, 86TH CONGRESS ie 


Title VI of H.R. 4800, which relates to the Securities and Exchange Commis. 
sion, in part 1 deals with improper influence exerted by parties and Others 
improper conduct of Commissioners and employees, prohibitions against certain 
off-the-record communications and publicity as to such communications. Pay 
2 relates to the removal of Commissioners for cause, the choice of a chairman 
and vice chairman, the responsibility of Commissioners for the preparation 
of opinions, and the consequences of the Commission’s failure to act on a motion 

This Commission is in complete accord with efforts to eliminate the Use 
of improper methods to influence the action of regulatory agencies, and to 
assure that parties to an agency proceeding are informed of their adversaries’ 
communications to the agency and that agency action will be founded Solely 
on the merits of each case. The Commission has bent every effort to achieye 
these purposes by its rules and general method of operation. In this regard 
the Commission has long been sensitive to the need for prescribing rules of 
conduct and ethics for both its members and employees and for those who 
appear before it. To that end we have adopted a regulation regarding conduet 
of members and employees and former members and employees of the Commis. 
sion (conduct regulation), canons of ethics for members of the Securities ang 
Exchange Commission and rules of practice, copies of which are attached. 

These rules, which essentially cover the same areas encompassed by part I, 
title VI, of H.R. 4800, coupled with self-discipline of the Commission members 
and personnel based on a personal sense of integrity, have operated effectively 
to assure that Commission action is based solely on the merits of each cage 
and not as a consequence of improper influence. This is not to say, however, 
that additional legislation may not be necessary. But any such legislation 
must be workable from the standpoint of the administrative agency. If estab. 
lished procedures are changed, care must be taken not to destroy the flexibility 
and relative informality of the administrative process which permit the agency 
to accomplish its duties effectively and expeditiously. 

1. Section 103(a). We agree that the types of conduct enumerated in this 
section on the part of persons appearing before agencies are unquestionably 
improper and should not be permitted. The statement, however, that such 
persons should rely upon an “open presentation” of facts and arguments is 
vague. Since this section applies not only to a proceeding as defined in section 
102(1) of the bill, but to any matter, the provision is so broad that it could 
render unfeasible the whole technique of conferences between private persons 
and the Commission or its staff, which in certain areas is indispensable to the 
administrative process and prompt compliance with the statutes.* This matter 
of “open presentation” will be further discussed in greater detail under section 
104. 

2. The Commission agrees, in general, with the prohibition found in section 
103(b) (1). However, we do not understand this section as laying down an 
outright proscription against the purchase of any listed or other securities 
subject to the requirements of the Federal securities laws by members and 
employees of the Commission, but view its scope as being similar to that of 
our conduct regulation in this regard. Thus, rule 3 of that regulation absolutely 
‘prohibits the purchase of any securities issued by investment companies or by 
public utility holding companies. In addition, no member or employee may 
purchase any security which to his knowledge is involved in an investigation 
by, or a proceeding before, the Commission, or to which the Commission is 4 
party. The rule also contains other proscriptions.’ 





1 Hearings before Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce, 86th Cong., 1st sess., at pp. 458-459, 462-463 (June 22, 
1959). 

2In addition, rule 1 provides, inter alia: 

“It is deemed contrary to Commission policy for a member or employee of the Com 
mission to— 

“(a) engage, directly or indirectly in any pea business transaction or private 
arrangement for personal profit which accrues from or is based upon his official position 


or authority or upon confidential information which he gains by reason of such position or 
authority.” 
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g, Section 103(b)(2) is unduly broad. Its prohibition encompasses the ac- 
ceptance of any “favor” or “thing of value.” We suggest that this be modified 
so that common courtesies are not precluded. In this connection, rule 1 of the 
Commission’s conduct regulation and rule 6 of its canons of ethics, both 
dealing with the same subject, refer to “any valuable gift, favor, or service” 
and “presents or favors of undue value.” 

In addition, section 103(b) (2) in dealing with employment provides an unduly 
rigid prohibition. As written, this section could be construed to preclude a 
fle clerk from being employed by any company if his duties with the Commis- 
sion had included the filing of the company’s reports. Our conduct regulation, 
by rules 1 and 5, concerns the employment problem, which is concededly not 
simple of resolution, in a manner which is more flexible and equitable.* 

4, Although the purpose of section 103(c) is salutary, it imposes an unduly 
rigid prohibition which goes far beyond what is necessary to preserve the in- 
tegrity of the administrative process, and yet fails to treat adequately with the 
problem to which it is directed. 

A former Commissioner or employee who has gained knowledge of a particular 
case while in the Government service should not utilize that knowledge on 
pehalf of private parties having an interest adverse to the Government. Nor 
should the Commission or its staff give preferential treatment to any person 
because of personal relationships. On the other hand, it is also desirable that 
the Government should be able to attract and retain competent personnel in 
Government employment. If, in order to effect the first principle, legislation is 
enacted which is unduly restrictive and far more sweeping than is necessary 
to accomplish its purpose, the result will be to deter desirable personnel from 
accepting employment with the Government. Most individuals joining the 
Commission or its staff, when appointed, contemplate that at some future time, 
whether voluntarily or involuntarily, their connection with the Commission 
may terminate. If an individual feels that in such event he would be seriously 
handicapped in earning a living, he would probably hesitate to accept the ap- 
pointment. This would certainly be true where there is an outright prohibition 
against appearing before the Commission for a period of 2 years after termina- 
tion of service, such as is prescribed for Commissioners by section 103(c). 

Under section 103(c), for example, if a Commissioner who is a lawyer should 
enter private practice, and should one of his clients desire to file with the Com- 
mission a registration statement offering securities for sale, the former Com- 
missioner would appear to be unable to act as attorney notwithstanding that the 
client may have had no prior contact with the Commission or the Commissioner. 
We can see no justification for such restriction and a general prohibition of the 
character provided in the bill will undoubtedly deter many competent and de- 
sirable individuals from accepting appointment to the Commission,‘ and would 
be particularly unfair to an incumbent who has accepted employment on the 
basis of existing standards. 

Section 103(c) also prohibits “any employee of the Commission, for a period 
of 2 years after termination of his employment, to appear before the Commission 
in a representative capacity in connection with any matter involving a subject 
matter directly connected with which such person was employed or performed 
duty while employed by the Commission.” The clause “any matter involving a 
subject matter” is not defined. As drafted this provision might preclude—and 
unnecessarily—an employee, the subject of whose work was the processing of 
registration statements under the Securities Act, from assisting in the prepara- 
tion of any registration statement for 2 years after he leaves the Commission. 





‘It should be noted that sec. 103(b)(1) of the bill is covered adequately by rules 1, 3, 
and 4 of our conduct regulation and by our canons, sec. 103(b)(3) by rule 1(a) of the 
conduct regulation, sec. 103(b)(4) by rule 1(g) of the conduct regulation, and sec. 
103(b) (5) by rules 1(f) and 4 of the conduct regulation. 

*A Commissioner or a professional employee during his service with the Commission, 
ordinarily obtains substantive knowledge concerning the acts and regulations thereunder 
and judicial and administrative precedents. He also obtains a certain amount of experi- 
enee concerning the manner in which certain types of problems are handled. This knowl- 

is not in any sense confidential. Moreover, not only are the skills thus acquired 
valuable to him in earning a living when he leaves the service, but it is also desirable and 
in the public interest that there be available to citizens the services of attorneys and other 
experts qualified to consult and advise them and to assist them in avoiding unintential 
Violation of law. This is particularly true in matters pertaining to the statutes adminis- 
i by the Commission because of the specialized and complex nature of the problems 
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Section 103(c) by proscribing activities only for a period of 2 years at least 
implicitly suggests that after the lapse of that period there are no restrictions 
In this respect the provision is deficient. A former Commissioner or employee 
should not be permitted at any time to appear in a particular matter if he per. 
sonally considered it or gained knowledge of the facts as to that particu 
matter while he was affiliated with the Commission. Rule 6(a) of our conduct 
regulation so provides.® 

The question as to when a conflict of interest arises, and the relation of, 
particular matter to matters formerly handled by an employee is a problem 
that will always be difficult. The Commission has endeavored to set fop 
what it believes is a fair approach in rules 1(a) and 6 of its conduct regula. 
tion. As just noted, there is a proscription with respect to appearance jp q 
particular matter by a former member or employee if he considered the matte 
or gained information concerning it during his Government employment. Py. 
ther, it is required that, for a 2-year period after leaving the agency, eyery 
former member or employee file a statement with the Commission in any matte 
in which he contemplates appearing within 10 days after he is retained o 
employed, with an explanation as to why the appearance is deemed consistent 
with the rule. The statement is then circulated among the Commission offices 
to determine whether there appears to be any violation in the contemplated 
employment. Even with detailed guidelines to follow, the Commission is o¢¢g. 
sionally called upon to make an advisory ruling pursuant to rule 6(d) of the 
conduct regulation in order to resolve doubtful cases. 

Section 103(d) refers to disciplinary action by the Commission for failure ty 
comply with the rules it adopts to implement section 103, including action 
against the parties to the proceedings.® The application of this provision ty 
our administrative proceedings is not wholly clear. For example, under the 
Securities Exchange Act of 1934 the Commission is authorized, where neces. 
sary in the public interest, to revoke the registration of a broker or dealer if 
he willfully violates the statute. While it would appear that this provision of 
the bill is not intended to cover that situation, if a broker-respondent in a revoea- 
tion proceeding makes an ex parte communication with a view to influericing 
the Commission, section 103(d) might be construed as intending to authorize 
the Commission to revoke the broker’s registration on the basis of the ex parte 
communication alone, and without regard to whether or not the broker has 
committed a willful violation. If section 103(d) is intended to achieve this 
result, since the same problem would present itself under other statutes which 
the Commission administers, and since the bill would amend only the Exchange 
Act, it is suggested that specific amendments be made to the other statutes ad- 
ministered by this Commission. 

5. Section 104 generally prohibits off-the-record communications in a proceed 
ing, which is defined in section 102 to include both adjudication and rulemaking. 
The restrictions imposed are too broad. As drafted, section 104 might even 


5 Rule 6(a) of our conduct regulation provides: 

(a) No person shall appear in a representative capacity before the Commission ina 
particular matter if such person, or one participating with him in the partieular matter, 
personally considered it or gained personal knowledge of the facts thereof while he wasa 
member or employee of the Commission. As used in this paragraph, a single investigation 
or formal proceeding, or both if they are related, shall be presumed to constitute a par 
ticular matter for at least 2 years irrespective of changes in the issues. However, in the 
case of proceedings in which the issues change from time to time, such as proceedings 
involving compliance with sec, 11 of the Public Utility Holding Company Act, this para- 
graph shall not be construed as prohibiting appearance in such a proceeding. more than 2 
years after ceasing to be a member or employee of the Commission, unless it appears to the 
Commission that there is such identity of particular issues or pertinent facts ax to makeit 
likely that confidential information, derived while a member or employee of the Commis 
sion, would have continuing relevance to the proceeding, so as to make the participation 
therein by the former member or employee of the Commission unethical or prejudicial to 
the interests of the Commission.” 

®Tt should be noted with respect to sec. 103(d) of the bill, that rule II(e) of the Com- 
mission's Rules of Practice provides, inter alia: 

“The Commission may disqualify, and deny, temporarily or permanently, the privilege 
of appearing or practicing before it in any way to any person who is found by the Com- 
mission after hearing in the matter. 

7 * * * ~ * ’ 


““(2) to be lacking in character or integrity or to have engaged in unethical or improper 
professional conduct.”’ ; 

Under rule II(g), practicing before the Commission includes the preparation of any 
statement, opinion, or other paper by any attorney, accountant, engineer, or other expert, 
where such paper is filed with the Commission in any document with the consent of such 
expert. 
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prohibit one Commission employee from discussing with another Commission 
employee a public agency proceeding, as to which neither one had any official 
connection; one or both of them might be required under section 105 to include 
asummary of their discussion in the public record of the case; and finally they 
might be subject to the criminal penalties of section 107. ; 

More fundamentally, however, our criticism goes to the failure of the bill to 
draw clearly a distinction (1) between the quasi-judicial actions and quasi- 
legislative actions of an administrative agency and to recognize that a different 
get of ground rules has traditionally been essential for the development of the 
basis on which judicial and legislative action is to be taken ; (2) between em- 
ployees generally, including those engaged in investigatory and prosecutory 
functions, and those who have responsibilities in the decisional process of the 
agency ; and (3) between conferences before and after the commencement of a 
hearing. L ; Co sis . 

After institution of any proceeding of an adjudicatory nature it is the practice 
of this Conimission, as distinguished from its staff, not to discuss matters in such 
cases with any participant without all others being present, except that the 
staff is permitted to present offers of settlement ex parte. elt cs Pie: ; 

Our canon 6 states in pertinent part: “In performing their judicial functions, 
members should avoid discussion of a matter with any person outside this Com- 
mission and its staff while the matter is pending.” Absent a waiver the Com- 
mission, as more fully set out below, in the preparation of its opinions in con- 
tested cases, is assisted by its Opinion Writing Office, an office completely 
divorced from the operating divisions which appear as adversary parties in 
acministrative proceedings. as well by the Commissioner’s legal assistant. 

Our canon 9, entitled “Ex Parte Communications,” provides: 

“Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or their 
counsel properly made in the regular course of such proceeding. All communi- 
cations by parties or their counsel to a member in a quasi-judicial proceeding 
which are intended or calculated to influence action by the member should at 
once be made known by him to all parties concerned. A member should not at 
any time permit ex parte interviews, arguments or communications designed to 
influence his action in such a matter.” 

Our canon 6, however, recognizes, and we submit properly, that a different 
approach is appropriate with respect to our quasi-legisltaive functions. Thus 
that canon provides in pertinent part: 

‘In the performance of his rulemaking and administrative functions, a mem- 
ber has a duty to solicit the views of interested persons. Care must be taken 
bya member in his relationship with persons within or outside of the Commission 
toseparate the judicial and the rulemaking functions and to observe the liberties 
of discussion respectively appropriate.” 

Restrictions against private communications in quasi-legislative functions 
would deprive the Commission of opportunities informally to discuss problems 
arising out of proposed rules with members of the regulated industry and rep- 
resentatives of professional groups, such as bar associations and accounting 
seieties. Such discussion ought not to be outlawed a they would under the 
bil. Moreover, the bill could cut off helpful comments of persons desiring to 
protect their anonymity. We formulate rules upon the basis of our own ex- 
pertise and after consultation with the staff and anyone else having an interest 
or having pertinent information to consider. Our ability to gather all relevant 
information and to consult with all interested persons in connection with such 
rulemaking should not be impaired, since this would interfere with the intelligent 
exercise of our quasi-legislative responsibilities. Since in these areas our deci- 
sion is not and cannot be based exclusively upon the facts in a formal record but 
rather is based upon the knowledge of the Commission as an institution, how- 
ever acquired, and since there are no adversary parties having a right to know 
of or to rebut all informational material, we consider the objective of restricting 
off-the-record communications undesirable, 

_ But even with respect to its quasi-judicial functions,’ the Commission should 
i appropriate areas be free before a hearing ise noticed to hold informal con- 
ferences not of record. For example, in proceedings such as those relating to 
effecting compliance with statutory standards, as exemplified by the simplifica- 


—__—— 


"For the purposes of this discussion the term “quasi-judicial” includes all proceedings 
ooking to an order directed to a particular person, even though many of these are “rule- 


making” within the definition of the Administrative Procedure Act. 
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tion provisions of the Public Utility Holding Company Act of 1935, informa] | 


conferences between the Commission and its staff and the representatives of the 
companies to be regulated are not only desirable but essential. Section 104 
might be interpreted to prevent such prehearing conferences even though such 
conferences have had judicial approval. In Phillips v. S.E.C. (153 F. 24 27 39 
(C.A. 2, 1946) ), the court stated : ' 

“These conversations seem to us no more than legitimate prehearing ¢op. 
ferences of the kind which the Commissioners or their staff must have if all 
the intricate details involved in even a single holding-company simplification 
is to be carried to completion within the time of man. Certainly a court would 
not be justified in interfering with such helpful preliminary conferences to ex. 
pedite the settlement of details without a very definite showing of prejudice 
to an aggrieved party or eventual denial of a fair hearing. Here the Commis. 
sion, as it showed at its hearings, did not hold itself bound by any of the pre 
liminary steps, but gave the final judgment upon its view of the law—which 
coincides with our own, as we have shown—and in the exercise of a discretion 
which appears rational and reasonable.” 

As a matter of fact, the Attorney General's Committee on Administrative 
Procedure complimented the Commission on being “highly successful in simpli- 
fying and diminishing the usual formal litigious process through its conference 
technique” (S. Doc. No. 10, 77th Cong., 1st sess., pt. 13, p. 41 (1941))3 

As has already been indicated, section 104 is too broad in embracing withip 
its provisions all Commission employees. We agree that the prohibitions against 
off-the-record communications in the quasi-judicial area should appropriately 
cover any employees assisting the Commission in its decisional process, but see. 
tion 104 is not so restricted. It would apply to any employee and goes beyond 
what is necessary to protect the parties even in an adjudicatory proceeding and 
can even impair the operations of the agency. 

This can be illustrated by a proceeding to determine whether the registration 
of a broker-dealer shall be revoked under the Securities Exchange Act. The 
evidence against the broker-dealer is presented by a member of the staff assigned 
to present such evidence at the hearing before a hearing examiner. The re 
spondent is represented by his own attorney, and the whole of the proceeding 
is a matter of record. We agree, of course, that without the consent of the 
respondent, or without his or his attorney’s presence, the staff should not confer 
with the hearing examiner or with any member of the Commission, nor with 
the Office of Opinion Writing, which assists the Commission in the preparation 
of its opinion. However, section 104 might prevent the staff member from 
conferring with prospective witnesses or other participants to the proceedings 
in the preparation of the staff’s case except in the presence of the broker-dealer 
concerned. This is far more restrictive than the requirements in judicial pro- 
ceedings. Moreover, the bill would tend to seal off Commission investigators 
and prosecutors from their sources of information once proceedings had begun. 
It would seem to prohibit members of the public from making oral or written 
complaints concerning brokers who are respondents in administrative proceed- 
ings. Such letters frequently are valuable leads in connection with the investi- 
gation of the activities of brokers and dealers and are very helpful in protecting 
the public interest. Many informants may hesitate to file complaints if their 
letters will become a matter of public record, and as a result many fraudulent 
transactions will go undetected. Of course, the information in these letters can 
only enter into the decision of the case if it is introduced into evidence, with 
full opportunity for the respondent to meet and rebut such evidence. 


8 The report of the Attorney General quoted with commendation from an address made 
by the late Judge Jerome Frank, then Chairman of the Commission, before the Association 
of the Bar of the City of New York. in which he said: “In the exercise of its powers to 
give advance absolution, we on SEC try to approach business problems with informed 
understanding of business needs and ways. While to be sure, when we consider a case 
after a hearing and argument. we act quasi-judicially, we and our staff, before a hearing, 
try to assist the companies and their lawyers, accountants, and engineers, so that the facets 
presented will lead to decisions which are both in accordance with the statute and busines 
like. In those preliminary discussions, we employ the informal method of roundtable 
conference. We do not stand on false dignity. We recognize that, although we have 
official titles, we are still human being and do not know it all. We do not wear frock 
coats, and we do not think frock coatedly. We and those with whom we confer think out 
loud and in the vernacular; we and they put our feet on the table and unbutton our vests. 
We want to understand and be understood. Ours is a practical problem. a problem to b 
worked out, under the requirements of the statute, with businessmen. We seek decisions 
which will carry out the law and yet be workable. We think that that is the best means 
of bringing about cooperation between government and business.” 
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thermore, for example, in situations where compliance with the provisions 
of the Public Utility Holding Company Act of 1935 or the Investment Company 
Act of 1940 is involved, we have generally found that full and frank conferences 
between representatives of the company and our staff, sometimes held after the 
institution of the formal proceeding, are helpful in insuring compliance with 
the statutory standards in situations which present intricate factual and legal 
jssues. Other parties to the proceeding or persons having limited rights of 
participation have generally not been permitted to attend all such conferences, 
although our staff has always been agreeable to consulting separately with 
them, if desired. In this manner our staff sometimes acts as an intermediary 
to achieve settlements of complex issues. 

Another reason for this approach is that companies hesitate to discuss prob- 
jems frankly when the discussion might involve divulgence of inside informa- 
tion in the presence of participants who might be tempted to make speculative 
use of this information with a consequent impact on the market price of the 
securities involved. Our staff, of course, is prohibited from trading in securi- 
ties of the companies over which we have regulatory jurisdiction under the 
statutes involved. In addition, situations might also arise where the interested 
division of the Commission and certain security holders would be opposed to 
an application while the applicant and possibly other security holders would 
support it. We feel that persons so allied should be able to consult privately 
as to their presentation. 

Since under the Commission’s rules and practice there exist appropriate 
prohibitions in the area of outside communications, it is suggested that legisla- 
tive action is necessary only to reach the person outside of the Commission who 
engages in improper activities. As a means of dealing with this problem, the 
Commission suggests, as it did in its memorandum of comment to this committee 
on H.R. 11022, 85th Congress, an absolute prohibition against any type of ex 
parte communication in a quasi-judicial proceeding regardless of proof of motive 
or intent, along the following lines: 

“Whoever, directly or indirectly, endeavors to communicate or privately com- 
municates in the absence of the parties or without notice to them, with any 
member of any agency of the United States, a hearing officer or examiner of such 
agency, or member of its staff on the merits of any matter in which such persons 
are exercising quasi-judicial functions ; or 

“Whoever corruptly, or by threats or force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter— 

“Shall be fined not more than $ , or imprisoned not more than 
or both.” 

6. To implement the provisions of section 104, section 105 requires generally 
that public disclosure be made of any prohibited off-the-recard communications. 
We agree that any such communication in a quasy-judicial proceeding should be 
disclosed to the participants, although it should not be made part of the record 
on which the decision is based. Insofar as section 105 goes beyond quasi-judicial 
proceedings, it is too broad for the same reasons we have advanced with respect 
to section 104. 

7. Section 106 would require, inter alia, that any person appearing in a repre- 
sentative capacity in any proceeding or matter must first file a notice in writing 
with the Commission. This provision would presumably include not only an 
attorney representing a client in an adversary proceeding, but also one who files 
any registration statement, report, or other document with the Commission on 
behalf of his client. However, is it intended to include a Member of Congress 
who inquires about the status of a case on behalf of a consitueut, or an officer 
and director who, on behalf of a company, may do nothing more than make a 
telephone inquiry to one of the Commission's offices with reference to some pro- 
cedural matter? It would seem that the section is not sufficiently precise as to 
the persons intended to be covered. 

8. Section 610 would authorize the Commission to choose a Chairman, for a 
term of 3 years, and a Vice Chairman. We believe that the efficiency of the 
Commission will be best maintained under the present method of Presidential 
selection of the Chairman, and by permitting him to remain in office as long as it 
seems desirable to the President rather than by requiring a constant rotation. 
We believe that selection by the President serves to avoid petty factional dis- 
putes within an agency and allows the Chairman’s administrative decisions to be 
made quickly and efficiently. It should be noted that Congress itself in Re 
organization Plan 10, in 1950, determined upon the existing setup as the result 
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of a recommendation of the Hoover Commission. Major decisions, however are 
not made by the Chairman without first conferring with his colleagues, ' 

9. Section 611. The new section 33 would make mandatory the designatig, 
of an individual Commissioner to prepare or personally direct the Preparation 
of each Commission opinion in order to provide for greater assumption of pox 
sonal responsibility by Commissioners for the preparation of agency opinions 
Such procedures would require abandonment of the Commission’s present Dro- 
cedure, which appears fully and most adequately to serve the particular require. 
ments of this Commission, in an attempt to achieve an objective to which the 
members of this Commission are already dedicated and which we feel ig more 
likely to be achieved by our present procedure of having every nondissenting 
Commissioner be responsible for and have his name appear on every opinioy 
in which he participates. 

Under the Commission’s present procedure, each member of the Commisgig, 
participates in directing the preparation of a draft of Commission opinion ang 
in specifying the basic findings, rationale and ultimate conclusions to be ¢qp. 
tained therein, each Commissioner reviews drafts of every agency opinion, an 
the name of each Commissioner who participates therein appears at the end of 
every opinion. The record and briefs are made available to and are studiq 
by each Commissioner. After oral argument, all of the Commissioners partiq. 
pating in the matter meet as a body to discuss the case with their legal aggig. 
ants and with the staff of the Office of Opinion Writing, which is completely 
divorced from the operating divisions that appear as adversary parties in a4. 
ministrative proceedings and is able to provide unbiased and objective assistang 
to the Commission in analyzing the case. After a tentative determination of 
the case has been reached by the Commissioners, the Opinion Writing Office js 
directed to prepare a draft opinion in accordance with the views expressed by 
the members of the Commission. This draft is submitted to and reviewed by 
each Commissioner. It is then discussed at further Commission meetings wher 
changes are made to reflect accurately the definitive views of the Commission, 
In some cases, the draft may be returned to the Office of Opinion Writing for 
extensive redrafting. When the draft is satisfactory to all the Commissioners 
or to a majority of the Commissioners if there is to be a dissenting or coney-. 
ring opinion, it is adopted and issued. Where a separate concurring or dissenting 
opinion is issued, it is prepared by the Commissioner concerned, usually with 


the assistance of the Office of Opinion Writing and the Commissioner’s lega) | 


assistance. 

Under this procedure, the Commission’s opinions are arrived at after ful 
and joint discussion among all of the Commissioners, each of whom makes a 
decided contribution based upon his own background and experience. It is felt 
that this procedure has induced a high measure of personal partcipation and 
responsibility on the part of each Commissioner with respect to every opinion 
to which his name is subscribed, and at the same time has enabled the Con- 
mission to meet its decisional workload most efficiently and effectively and to 
achieve a maximum of uniformity and consistency of decision and expression 
of principles. 

It would appear doubtful whether the designation of one Commissioner pr: 
marily responsible for each opinion with his name alone appearing thereon, 
will provide a greater overall measure of personal responsibility and particip: 
tion of individual Commissioners of this agency with respect to all of its opin 
ions. Indeed, to the extent that the responsibility of all the Commissioners for 
the preparation of each Commission opinion is shifted to individual Commis 
sioners, there could result in practice a lessening of the actual participation by 
individual Commissioners in the final opinions not assigned to them for prepatt 
tion, and possible differences of emphasis and viewpoint as between opinion 
prepared by different Commissioners which could be subject to varying inter 
pretations and introduce an undesirable element of uncertainty. 

Moreover, as a practical matter, because of the variety and scope of respons: 
bilities entrusted to the Commission, it would be necessary to provide. eat 
Commissioner with a staff to assist him in connection with the drafting 
opinions being prepared under his individual direction. It would seem obviow 
that the replacement of one centralized opinion writing office, responsible toll 
the Commissioners, by five separate opinion writing staffs, one for each Com 
missioner, would result in a larger overall staff, greater administrative expens, 
and reduced efficiency. 
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It is believed that the ob Jectives of the new section 33 are better achieved by 
our present procedure, and that in addition the proposed change would result 
in the loss of efficiency in our operations. 

40. The new section 34 would provide that upon failure to act upon a motion 
within a prescribed period of time, the motion is deemed to be denied. We make 
every effort to act on motions promptly. However, in the course of administra- 
tive proceedings a motion may be made, determination of which may better be 

poned until the end of the proceeding when the motion can be considered 
in relation to the entire matter upon the basis of the whole record. An illustra- 
tion of the foregoing is a mction made during a hearing to exclude or strike 
evidence. This section would appear to make such procedure impossible. 


MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE COMMITTEE 
oN INTERSTATE AND FoREIGN COMMERCE, HOUSE OF REPRESENTATIVES, ON H.R. 
6774, 86TH CONGRESS 


Section 6 of H.R. 6774, which would amend section 22 of the Securities Ex- 
change Act of 1954, is designed to prohibit certain off-the-record communications 
and to assure determinations on the record. The Commission has always sympa- 
thized with this concept and has attempted so to conduct its proceedings as to 
make them consistent with the purposes of the proposal. Probably the best evi- 
dence of our views in this regard is contained in our “Canons of Ethics for 
Commissioners.” Canon 9 is entitled “Ex parte Communications” and provides: 

“Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or their 
counsel properly made in the regular course of such proceeding. All communica- 
tions by parties or their counsel to a member in a quasi-judicial proceeding which 
are intended or calculated to influence action by the member should at once be 
made known by him to all parties concerned. A member should not at any time 
permit ex parte interviews, arguments, or ccmmunications designed to influence 
his action in such a matter.” 

By its terms, the bill is properly limited (1) to the area of quasi-judicial 
action, that is, to proceedings looking to an order directed to a particular person, 
even though many of these may be “rulemaking” within the definition of the 
Administrative Procedure Act, and (2) to agency members and hearing officers, 
who have the responsibility of rendering quasi-judicial decisions. However, the 
Commission believes the bill as it is presently drafted is too restrictive in this 
second aspect. In specifically excluding quasi-legislative action of an agency, the 
bill implicitly recognizes the essential difference between two principal areas 
of administrative jurisdiction. The Commission agrees that a different set of 
ground rules is appropriate in dealing with the quasi-legislative activities of such 
a body. Likewise, the bill implicitly recognizes the inadvisability of imposing 
on ageney personnel generally restrictions which may only be appropriate for 
deciding officers. 

There are, however, provisions of the proposed bill which should be clarified. 

It appears that section 22(c), like sections 22(d)(1) and 22(e)(1), is in- 
tended to apply only after the proceeding has been noticed for hearing. This 
should be made perfectly clear by adding appropriate language in section 22(c). 

Furthermore, it should be noted that section 22(c), in its efforts to be inclu- 
sive has inadvertently gone further than it intended. Thus, for example, as it is 
drafted, it makes it unlawful for a Commissioner to receive an ex parte com- 
munication. Under this wording, as liberally construed, a Commissioner would 
be engaging in conduct proscribed by section 22(c) if someone mailed him a 
letter Merely inquiring as to the status of a case, even though the Commissioner 
had net invited and did not expect the letter. The Commission recognizes that 
section 22(c) contains no penalty provisions for violation of its proscriptions, 
the péehalty provisions being in section 22(d) which requires disclosure by the 
Cotimissioner of communications received. However, it might be well as redraft 
the bill so that it does not declare to be unlawful matters over which a Com- 
missioner has no control. 

Section 22(b) (1) as presently worded would require that all decisions be 
based “solely and exclusively upon the issues, pleadings, evidence, and con- 
tentions of record in the proceedings.” To the extent that this provision is in- 
tended to exclude ex parte influences, we are in complete agreement with it, 





518 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


and have invariably so conducted ourselves. However, the quoted language js 
to a certain extent ambiguous and unduly restrictive. An agency may, and the 
Commission sometimes does, disagree as a matter of law or judgment with the 
contentions of both of the parties to a proceeding. In these circumstances, the 
agency should be permitted to decide the matter without being limited py the 
contentions advanced. Similarly, an agency should have he authority in matters 
peculiarly within its expertise to express opinions which may even be at variance 
with the evidence of record. For example, in the field of accounting, where we 
have been given substantial authority by the Congress under the statutes we 
administer, our agency ought not to be bound by the testimony in the record ag 
to what should be proper accounting practice. Furthermore, it should be made 
clear that an agency may take official notice of facts which may not be of recorq 
as a court may take judicial notice of certain facts. The parties are Protected 
in such cases by our rules of practice since any participant in a proceeding has 
a right to file a petition for rehearing and to address himself to the matters 
officially noticed or matters in the Commission’s opinion which have not beep 
argued. Although we view the language of section 22(b) (1) as not intended to 
preclude these established practices, some clarification would seem to be de 
sirable. 

Sections 22(c), 22(d), and 22(e) of the bill apply only to agency members 
and hearing officers. We believe that, as these sections are drafted, they present 
some serious problems in this respect. To be consistent with the intention to 
prevent ex parte communications in any way influencing a quasi-judicial deci. 
sion, the provisions of the bill should probably be extended to include any en- 
ployee who assists in the decisional process. In our agency, for example, this 
would include the legal assistants to Commissioners and the staff of our Office 
of Opinion Writing. We assume, furthermore, that there is no intent to prohibit 
discussions between the Commissioners and such staff personnel, or between the 
Commission and staff trial personnel when the parties have consented to have 
such persons assist the Commission in the preparation of its opinion. However, 
we believe that it would be advisable that this be expressly stated in the bill, 
To seal off the Commissioners from this appropriate assistance of its staff would 
unduly hamper the efficiency of the agency’s decisional process, and is unneces- 
sary to achieve the purposes of the bill. 

Section 22(c) of the bill excludes from its prohibitions ex parte communica- 
tions “in circumstances authorized by law.” This phrase is not defined, but pre 
sumably it embraces the area covered by the analogous exception in section 5(¢) 
of the Administrative Procedure Act, dealing with ex parte communications 
with hearing officers. The “Attorney General’s Manual on the Administrative 
Procedure Act,” at page 55, states that the exemption would allow the hearing 
examiner to act without notice on such matters as requests for adjournments, 
continuances, and the filing of papers and that it would apparently permit an 
examiner to act ex parte on requests for subpenas. Since the present bill im- 
poses criminal liabilities, it would appear desirable that some definition of the 
phrase “in circumstances authorized by law” be set forth, perhaps similar to 
that contained in the “Manual.” 

Section 22(d) requires, inter alia, that the Commissioner or hearing officer 
prepare a “true summary” of an oral ex parte communication and make ita 
matter of record in the public file of the agency. It is not clear whether this 
summary is to be placed in a public file or made a part of the record of the 
ease. If it is intended to mean the latter, then it would seem to be necessary 
to consider the prohibited communication in deciding the case. This result 
seems rather anomalous and contrary to the intent of the bill, which is to 
discourage such communications and to prevent them from having any il- 
fluence on the final decision. This would seem particularly true since the hearing 
official is specifically directed by section 22(c) not to “consider” such a com- 
munication. Furthermore, such an interpretation would require the inclusion 
of such papers in the record on appeal and would place them before the 
court for its consideration, even though the agency may properly have ignored 
them completely in arriving at its conclusion. 

The prohibition of section 22(e) is contingent upon the fact that an ex parte 
communication is made “with intent to influence the consideration or decision 
of a proceeding.” From a viewpoint of enforcement, proof of the necessary 
intent would undoubtedly be very difficult to establish. This could be over 
come by an absolute prohibition regardless of proof of motive or intent if 
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the communication relates to the merits of the case.’ In this connection it 
may be noted that the prohibition as to private parties is not coextensive 
with the requirement imposed on Government officials. The prohibition on the 
former excepts from criminal penalty any ex parte communications which are 
made without intent to influence, whereas the latter must report all ex parte 
communications. : 

Section 22(e) (3) provides that a party’s use of an ex parte communication 
“shall be good cause, in the agency’s discretion, for disqualification of such 

rty.”. The application of this provision to our administrative proceedings 
js not wholly clear. For example, under the Securities Exchange Act of 1934 
the Commission is authorized, where necessary in the public interest, to revoke 
the registration of a broker or dealer if he wilfully violates the statute. If 
a broker-respondent in a revocation proceeding makes an ex parte communica- 
tion with a view to influencing the Commission, section 22(e) (3) might be con- 
strued as intending to authorize the Commission to revoke the broker’s registra- 
tion on the basis of the ex parte communication alone, and without regard 
to whether or not the broker has committed a wilful violation. While it would 
appear that this provision of the bill is not intended to cover that situation, 
if section 22(e) (3) is intended to achieve this result, since the same problem 
would present itself under other statutes which the Commission administers, 
and since section 22(e)(3) is an amendment only to the Exchange Act, it 
is suggested that specific amendments be made to the other statutes administered 
by this Commission. 

As previously noted, the bill implicitly recognizes that ex parte discussions 
are to be treated differently in quasi-judicial proceedings and in quasi-legislative 
actions. Our canon 6 undertakes to delineate this distinction. Thus the canon 
provides in pertinent part: 

“In performing their judicial functions, members should avoid discussion of 
a matter with any person outsidé the agency while that matter is pending. 
In the performance of their rulemaking and administrative functions, a member 
has a duty to solicit the views of interested persons. Care must be taken by 
a member in his relationship with persons outside of the agency to separate 
the judicial and the rulemaking functions and to observe the liberties of dis- 
cussion respectively appropriate. Insofar as it is consistent with the dignity 
of his official position, he should maintain such contact with the persons who 
may be affected by his rulemaking functions as is necessary for him fully 
to understaand their problems, but he should not accept unreasonable or 
lavish hospitality in so doing.” 

In the course of the adoption of any substantive rule, the Commission makes 
every effort to give notice to, and receive the views of, those persons who will 
be affected by its operation. Comments received as the result of this invitation 
are generally available to the public, unless the person submitting a statement 
requests confidential treatment. The Commission is reluctant to give weight 
tocomments so restricted unless good reason is shown. 

To restrict the solicitation of private communications in quasi-legislative 
functions would deprive our agency of the opportunity informally to discuss 
problems which might arise out of the proposed rules with members of the 
regulated industry and representatives of professional groups, such as bar asso- 
ciations and accounting societies. Such discussions ought not to be outlawed. 
The Commission formulates rules upon the basis of its own expertise, which it is 
not inclined to view as infallible, and after consultation with the staff and with 
anyone else having an interest or having pertinent information to consider. 
Our ability to gather all relevant information and to consult with all interested 
persons in connection with such rulemaking should not be impaired, since this 
would interfere with the intelligent exercise of our quasi-legislative responsibili- 
ties. In these areas, our decision is not and ought not to be based exclusively 
upon the facts in a formal record but rather upon such record as may be desirable 
implemented by the knowledge of the Commission as an institution, however 
acquired. Since there are no adversary parties having a right to know of or 
to rebut all informational material, we consider that it would be highly unde- 
sirable to make a blanket restriction on off-the-record communications. 


_ 


1See memorandum of the Securities and Exchange Commission to the Committee on 
Interstate and Foreign Commerce, House of Representatives, on H.R. 4800, 86th Cong., at 
P. 14, proposing statutory language to meet this problem. 
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STATEMENT OF HON. EDWARD N. GADSBY, CHAIRMAN, SEcyRy. | 


TIES AND EXCHANGE COMMISSION ; ACCOMPANIED BY ANDREW 
DOWNEY ORRICK, COMMISSIONER; HAROLD C. PATTERSON, coy. 
MISSIONER; JAMES C. SARGENT, COMMISSIONER; AND THoMAs 
G. MEEKER, GENERAL COUNSEL 


Mr. Gapssy. Mr. Chairman, I have with me three of my Commis. | 


sioners: Mr. Orrick of California, Mr. Patterson of Virginia, and 
Mr. Sargent of New York. 

The CuarrMan. We are glad to have you gentlemen here with the 
Chairman. 

Mr. Gapssy. I also havea number of my staff associates. 

The Cuatrman. Would you include that in the record or do you 
want to supply that? If you are going to call upon them as you 
along, it might be a good idea to give that information at this point, 

Mr. Gapssy. I can supply that for the record. I do not think any 
of them will testify unless they are asked to. 

The Chairman. All right. 

(The Commission staff was later identified by the following letter:) 

SECURITIES AND ExCHANGE CoMMISSION, 
Washington, D.C., March $1, 1969. 
Re hearings on H.R. 4800 and H.R. 6774, 86th Congress. 
Hon. W. E. WILLIAMSON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 

DeEaR MR. WILLIAMSON: In the course of Chairman Gadsby’s testimony before 

the Committee on Interstate and Foreign Commerce on March 30, 1960, he was 


requested to provide the names of those accompanying him for the record. They | 


are as follows: 
Commissioner Andrew Downey Orrick, of California. 
Commissioner Harold C. Patterson, of Virginia. 
Commissioner James C. Sargent, of New York. 
Thomas G. Meeker, General Counsel. 
A. K. Scheidenhelm, Executive Director. 
Leonard Helfenstein, Director, Office of Opinion Writing. 
Joseph B. Levin, Assistant General Counsel. 
Donald J. Bezahler, legal assistant. 
Peter H. Morrison, attorney, Office of the General Counsel. 
Very truly yours, 
THOMAS G. MEEKER, General Counsel. 


Mr. Gapspy. We are here at your invitation, Mr. Chairman, to tes 
tify on H.R. 4800 and H.R. 6774. We have already submitted to the 
committee memorandums of comment on each of the bills. I shall not 
undertake to repeat the details of those memorandums but will limit 


myself to certain of the highlights. I might add that my formal state | 
ment today, as well as the memorandums previously submitted, repre | 


sent the unanimous view of all the Commissioners. 

We are in complete accord with efforts to eliminate the use of 
improper methods to influence the action of regulatory agencies, and 
to assure that parties to an agency proceeding are informed of their 
adversaries’ communications to the agency and that agency action will 
be founded solely on the merits of each case. 

We have bent every effort to achieve these purposes by our own 


rules and by our general method of operation. We have long been | 
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sensitive to the need for prescribing rules of conduct and ethics for 
both Commissioners and employees and for those who appear before 
the Commission. 

Our Commission was one of the first governmental agencies to rec- 

ize the importance of formally establishing the highest standards 
F integrity and impartiality of administrative agencies. Rules in 
this area were first promulgated shortly after the establishment of the 
Commission in 1934. 

In 1953 we codified our then existing rules and promulgated a com- 
prehensive “Regulation Regarding Conduct of Members and Em- 
ployees and Former Members and Employees of the Commission,” 
which has since been amended on several occasions. 

In 1958 this conduct regulation was supplemented by “Canons of 
Ethics for Members of the Securities and Exchange Commission.” 
With your permission, Mr. Chairman, I should like to offer for the 
record copies of our conduct regulation and canons. 

The CHAIRMAN. Lat it be received for the record. 

I might say I intended to have your report which you previously 
submitted also included in the record. 

(The documents referred to follow :) 








522 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


July 22, 1958 


Canons of Ethics for Members of 
the Securities and Exchange Commission 


PREAMBLE 


Members of the Securities and Exchange Commission are 
entrusted by various enactments of the Congress with powers and 
duties of great social and economic significance to the American 
people. It is their task to regulate varied aspects of the American 
economy, within the limits prescribed by Congress, to insure that 
our private enterprise system serves the welfare of all citizens, 
Their success in this endeavor is a bulwark against possible abuses 

‘and injustice which, if left unchecked, might jeopardize the strength 
of our economic institutions. 


It is imperative that the members of this Commission continue 
to conduct themselves in their official and personal relationships 
in a manner which commands the respect and confidence of their 
fellow citizens. Members of this Commission should continue to 
be mindful of, and strictly abide by, the standards of personal conduct | 
set forth in its Regulation regarding Conduct of Members and Employees 
and Former Members and Employees of the Commission, most of which 
has been in effect for many years and which was codified in substantially 
its present form in 1953. Rule 1 of said Regulation enunciates a General 
Statement of Policy as follows: 





"It is deemed contrary to Commission policy for a member or 
employee of the Commission to -- 


"(a) engage, directly or indirectly, in any personal 
business transaction or private arrangement for personal 
profit which accrues from or is based upon his official 
position or authority or upon confidential information which 
he gains by reason of such position or authority; 


"(b) accept, directly or indirectly, any valuable gift, 
favor, or service from any person with whom he transacts 
business on behalf of the United States; 
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"(c) discuss or entertain proposals for future employ- 
ment by any person outside the Government with whom he is 
transacting business on behalf of the United States; 


"(d) divulge confidential commercial or economic informa- 
tion to any unauthorized person, or release any such information 
in advance of authorization for its release; 


"(e) become unduly involved, through frequent or expensive 
social engagements or otherwise, with any person outside the 
Government with whom he transacts business on behalf of the 
United States; or 


"(f) act in any official matter with respect to which there 
exists a personal interest incompatible with an unbiased exercise 
of official judgment. 


"(g) fail reasonably to restrict his personal business affairs 
go as to avoid conflicts of interest with his official duties," 


In addition to the continued observance of these foregoing principles 
of personal conduct, it is fitting and proper for the members of this 
Commission to restate and resubscribe to the standards of conduct 
applicable to its executive, legislative and judicial responsibilities. 


1. Constitutional Obligations 


The members of this Commission have undertaken in their oaths of 
office to support the Federal Constitution. Insofar as the enactments of 
the Congress impose executive duties upon the members, they must faith- 
fully execute the laws which they are charged with administering. Members 
shall also carefully guard against any infringement of the constitutional 


rights, privileges or immunities of those who are subject to regulation by 
this Commission. 


2. Statutory Obligations - 
In administering the law, members of this Commission should 


vigorously enforce compliance with the law by all persons affected thereby. 
In the exercise of the rule-making powers delegated this Commission by 
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the Congress, members should always be concerned that the rule- 
power be confined to the proper limits of the law and be consistent with 
the statutory purpose expressed by the Congress. In the exercise of 
their judicial functions, members shall honestly, fairly and impartially 
determine the rights of all persons under the law, 


3. Personal Conduct 


Appointment to the office of member of this Commission is a 
high honor and requires that the conduct of a member, not only in the 
performance of the duties of his office but also in his everyday life, 
should be beyond reproach, 


4. Relationship with Other Members 


Each member should recognize that his conscience and those of 
other members are distinct entities and that differing shades of opinion 
should be anticipated. The free expression of opinion is a safeguard 
against the domination of this Commission by less than a majority, and 
is a keystone of the commission type of administration. However, a 
member should never permit his personal opinion so to conflict with 
the opinion of another member as to develop animosity or unfriendliness 
in the Commission, and every effort should be made to promote solidarity 
of conclusion, ; 


5. Maintenance of Independence 


This Commission has been established to adininister laws enacted 
by the Congress. Its members are appointed by the President by and 
with the advice and consent of the Senate to serve terms as provided by 
law. However, under the law, this is an independent Agency, and in 
performing their duties, members should exhibit a spirit of firm 
independence and reject any effort by representatives of the executive 
or legislative branches of the government to affect their independent 
determination of any matter being considered by this Commission. A 
member should not be swayed by partisan demands, public clamor or 
considerations of personal popularity or notoriety; so also he should be 
above fear of unjust criticism by anyone, 


6. Relationship with Persons Subject 
to Regulation 


In all matters before him, a member should administer the law , 
without regard to any personality involved, and with regard only to the 
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issues,” Members should not become indebted in any way to persons 
who are or may become subject to their jurisdiction, No member 
should accept loans, presents or favors of undue value from persons 
who are regulated or who represent those who are regulated. In 
performing their judicial functions, members should avoid discussion 
of a matter with any person outside this Commission and its staff 

while that matter is pending. In the performance of his rule-making 
and administrative functions, a member has a duty to solicit the views 
of interested persons. Care must be taken by a member in his relation- 
ship with persons within or outside of the Commission to separate the 
judicial and the rule-making functions and to observe the liberties of 
discussion respectively appropriate. Insofar as it is consistent with 
the dignity of his official position, he should maintain contact with the 
persons outside the agency who may be affected by his rule-making 
functions, but he should not accept unreasonable or lavish hospitality 
in so doing. 


7. Qualification to Participate in 
Particular Matters 


The question of qualification of an individual member to vote or par- 
ticipate in a particular matter rests with that individual member. Each 
member should weigh carefully the question of his qualification with respect 
to any matter wherein he or any relatives or former business associates or 
clients are involved. He should disqualify himself in the event he obtained 
knowledge prior to becoming a member of the facts at issue before him in 
a quasi-judicial proceeding, or in other types of proceeding in any matter 
involving parties in whom he has any interest or relationship directly or 
indirectly. If an interested person suggests that a member should disqualify 
himself in a particular matter because of bias or prejudice, the member 
shall be the judge of his own qualification. 


8. Impressions of Influence 
A member should not, by his conduct, permit the impression to 
prevail that any person can improperly influence him, that any person 
unduly enjoys his favor or that he is affected in any way by the rank, 
position, prestige or affluence of any person. 


9. Ex parte Communications 


Matters of a quasi-judicial nature should be determined by 
amember solely upon the record made in the proceeding and the 
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arguments of the parties or their counsel properly made in the regular 
course of such proceeding. All communications by parties or their 
counsel to a member in a quasi-judicial proceeding which are intended 
or calculated to influence action by the member should at once be 
made known by him to all parties concerned. A member should not 
at any time permit ex parte interviews, arguments or communications 
designed to influence his action in such a matter. 


10, Commission Opinions 


The opinions of the Commission should state the reasons for the 
action taken and contain a clear showing that no serious argument of 
counsel has been disregarded or overlooked. In such manner, a 
member shows a full understanding of the matter before him, avoids 
the suspicion of arbitrary conclusion, promotes confidence in his 
intellectual integrity and may contribute some useful precedent to 
the growth of the law. A member should be guided in his decisions 
by a deep regard for the integrity of the system of law which he 
administers. He should recall that he is not a repository of arbi- 
trary power, but is acting on behalf of the public under the sanction of 
the law. 


ll. Judicial Review 


The Congress has provided for review by the courts of the decision 


and orders by this Commission. Members should recognize that their 
obligation to preserve the sanctity of the laws administered by them 
requires that they pursue and prosecute, vigorously and diligently but 
at the same time fairly and impartially and with dignity, all matters 
which they or others take to the courts for judicial review. 


12. Legislative Proposals 


Members must recognize that the changing conditions in a volatile 


economy may require that they bring to the attention of the Congress 
proposals to amend, modify or repeal the laws administered by them, 


They should urge the Congress, whenever necessary, to effect such ameni- 
ment, modification or repeal of particular parts of the statutes which they 
administer. In any such action a member's motivation should be the comma 


weal and not the particular interests of any particular group. 


13. Investigations 


The power to investigate carries with it the power to defame 
and destroy. In determining to exercise their investigatory power, 
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members should concern themselves only with the facts known to them 
and the reasonable inferences from those facts. A member should 
never suggest, vote for or participate in an investigation aimed at a 
particular individual for reasons of animus, prejudice or vindictive- 
ness. The requirements of the particular case alone should induce 

the exercise of the investigatory power, and no public pronouncement 
of the pendency of such an investigation should be made in the absence 
of reasonable evidence that the law has been violated and that the 

public welfare demands it. 


14. The Power to Adopt Rules 


In exercising its rule-making power, this Commission performs 
alegislative function. The delegation of this power by the Congress 
imposes the obligation upon the members to adopt rules necessary to 
effectuate the stated policies of the statute in the interest of all of the 
people. Care should be taken to avoid the adoption of rules which seek 
to extend the power of the Commission beyond proper statutory limits. 
Its rules should never tend to stifle or discourage legitimate business 
enterprise or activities, nor should they be interpreted so as unduly 
and unnecessarily to burden those regulated with onerous obligations. 
On the other hand, the very statutory enactments evidence the need 
for regulation, and the necessary rules should be adopted or modifica- 
tions made or rules should be repealed as changing requirements 
demand without fear or favor. 


15. Promptness 


Each member should promptly perform the duties with which he 
is charged by the statutes. The Commission should evaluate continuously 
its practices and procedures to assure that it promptly disposes of all 
matters affecting the rights of those regulated. This is particularly 
desirable in quasi-judicial proceedings. While avoiding arbitrary action 
inunreasonably or unjustly forcing matters to trial, members should 
endeavor to hold counsel to a proper appreciation of their duties to the 
public, their clients and others who are interested. Requests for 


continuances of matters should be determined in a manner consistent 
with this policy. 


16, Conduct Toward Parties and 
Their Counsel 


Members should be temperate, attentive, patient and impartial 
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when hearing the arguments of parties or their counsel. Members 
should not condone unprofessional conduct by attorneys in their 
representation of parties. The Commission should continuously 
assure that its staff follows the same principles in their relation- 
ships with parties and counsel, 


17. Business Promotions 


A member must not engage in any other business, employment 
or vocation while in office, nor may he ever use the power of his 
office or the influence of his name to promote the business interests 
of others. 


18, Fiduciary Relationships 


A member should avoid serving as a fiduciary if it would interfere 
or seem to interfere with the proper performance of his duties, or if 
the interests of those represented require investments in enterprises 
which are involved in questions to be determined by him. Such 
relationships would include trustees, executors, corporate directors 
and the like. 


19. Organization 


Members and particularly the Chairman of the Commission should 
scrutinize continuously its internal organization in order to assure that 
such organization handles all matters before it efficiently and expeditiously, | 
while recognizing that changing times bring changing emphasis in the od 
administration of the laws, 
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II:701.01 
10/22/59 
Section 701: CONDUCT REGULATION 
701.01 Authority. This Conduct Regulation, as amended, was approved by 


the Commission on November 2, 1956. It was signed by Orval L. 
DuBois, Secretary of the Commission, and became effective immedi- 
ately with respect to members and employees having actual know- 
ledge of the Regulation. 


Purpose. The Securities and Exchange Commission is adopting a 
comprehensive regulation to restate the ethical principles which 
it believes should govern and have governed the conduct of 
members and employees and former members and employees of the 
Commission. The regulation includes a general statement of 
policy following essentially language used by a Subcommittee 

of the Senate Committee on Labor and Public Welfare in its re- 
port on Ethical Standards in Government, and in the related 
bill, S. 2293, 82nd Cong., lst Sess., 1951. The regulation also 
deals more specifically with limitations on outside or private 
employment, securities transactions, disclosure to superiors of 
personal interests which might conflict with official duties, 
negotiation for private employment by persons interested in 
matters pending before the Commission, and practice before the 
Commission by former members and employees of the Commission. 


The more specific regulations are largely a revision of existing 
rules set forth in memoranda of instructions which have been 
issued to the staff from time to time, and previously published 
opinions concerning the propriety of practice by former employees. 
Among other things, the revision makes clear that the substantive 
rules apply to members of the Commission as well as employees. 
Some of the rules (particularly Rules 4 and 5) contain proce- 
dural provisions for reference of questions arising under the 
rules by an employee to his superior. While the Commissioners 
themselves cannot refer such a problem to a superior, it is con- 
templated that, in case of doubt as to the applicability of the 
substantive provisions, they will either refrain from participa- 
tion in the matter or will request the advice of their associates, 
in accordance with past practice. 


Paragraph A of Rule 6 prohibits without limit of time former 
members and employees from appearing before the Commission in a 
“particular matter" with respect to which they had a prior 
official responsibility or specific knowledge. This rule is 
intended to be declaratory of the practice which the Commission 
has applied in the advisory rulings that have been rendered from 
time to time in the past concerning the propriety of specific 
appearances by former members and employees. In attempting 

to state the rule in concrete terms, it is recognized that the 
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Section 701: CONDUCT REGULATION (Cont'd) 
ute <h adie La en ee” Eee CT ee ee eee 


concept of what constitutes a "particular matter" will require 
interpretation. In rendering such interpretations the basic 
policy consideration underlying the rule will require considera. 
tion of whether the appearance in question will involve an unetp. 
ical conflict with prior official responsibilities. 


Following is an illustration of the way the Commission believe, 
Rule 6 A should be interpreted. An accountant on the Commis- 
sion's staff has had occasion to deal officially with a regis. 
tration statement or annual report for a particular company and 
after leaving the Commission joins an accounting firm which does 
accounting work for that company. In the absence of unusual 
circumstances, such an accountant would not be barred from doing 
accounting work in connection with future registration state- 
ments or annual reports for the same company. If, however, the 
accountant's official responsibilities had involved an investi- 
gation or accounting controversy of a continuing character, gub- 
sequent activities for the company involved, although pertaining 
to new filings, might be so related to the continuing investi- 
gation or controversy as to constitute an appearance in respect 
to the “particular matter" previously dealt with on behalf of 
the Commission. 


Paragraph B of Rule 6 is a new provision which is designed to 
aid in the administration of the first part of the rule by 
requiring the filing of reports covering all appearances before 
the Commission during the first two years after ceasing to be 
a member or employee of the Commission. 


The new regulation supersedes the previous memoranda on Out- 
side or Private Employment (dated Feb. 14, 1949) and on 
Employees' Securities Transactions (Office Memorandum No. 51-F, 
dated July 14, 1950) and the statement of Commission policy 
on negotiation for private employment, as set forth in the 
minute of June 14, 1939. Rule 6 is intended to be the primary 
provision governing practice before the Commission by former 
members and employees and to make more specific and implement 
the principles enunciated in the statement of the Commission on 
that subject contained in Securities Act Release No. 1761 and 
in the opinion of general counsel contained in Securities Act 
Release No. 1934. However, the new regulation does not repeal 
the more general provision of Rule II(e) of the Rules of Prac- 
tice relating to denial of the privilege of practicing before 
the Commission for unethical or improper professional conduct, 
on which Releases 1761 and 1934 were based. 
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The Commission deems this regulation to be included within the 
exception to Section 4(a) of the Administrative Procedure Act 
applicable, among other things, to “general statements of 

policy, rules of agency organization, procedure or practice," 

and deems notice and public procedures of the character speci- 
fied in that section to be unnecessary. The Commission, of 
course, is open to suggestions with respect to the scope and con- 
tent of the regulation, whether received before or after its 
effective date, 


701,03 Rule 1. General Statement of Policy. It is deemed contrary to 


Commission policy for a member or employee of the Commission to; 


A. engage, directly or indirectly, in any personal business 
transaction or private arrangement for personal profit 
which accrues from or is based upon his official position 
or authority or upon confidential information which he 
gains by reason of such position or authority; 1/ 


B. accept, directly or indirectly, any valuable gift, favor, 


or service from any person with whom he transacts business 
on behalf of the United States; 


C. discuss or entertain proposal for future employment by 
i any person outside the Government with whom he is trans- 
acting business on behalf of the United States; 2/ 


17 Members of the Commission are subject also to the following pro- 


hibition in Section 4(a) of the Securities Exchange Act of 1934; 


" *kk No commissioner shall engage in any other business, voca- 
tion, or employment than that of serving as commissioner, nor 
shall any commissioner participate, directly or indirectly, in 

| ' any stock-market operations or transactions of a character sub- 
ject to regulation by the Commission pursuant to this title *** " 


Detailed provisions regarding outside or private employment and 
transactions in securities and commodities are set forth in 
Rules 2 and 3. Further provisions regarding use and disclosure 
~ of confidential information are set forth in paragraph D of this 
| rule and in the note appended thereto. 


} 2/ Detailed provisions regarding negotiation for future employment 
are set forth in Rule 5. 
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701.03 D. divulge confidential commercial or economic information to 


any unauthorized person, or release any such information ip 
advance of authorization for its release; 3/ 


E. become unduly involved, through frequent or expensive social] 
engagements or otherwise, with any person outside the Goy- 
ernment with whom he transacts business on behalf of the 
United States; or 


F. act in any official matter with respect to which there 
exists a personal interest incompatible with an unbiased 
exercise of official judgment. 4/ 


G. fail reasonably to restrict his personal business affairs go 
as to avoid conflicts of interest with his official duties, 


.04 Rule 2. Outside or Private Employment. 


A. No member or employee shall permit his name to be associated 
in any way with any legal, accounting or other professional 
firm or office. 5/ 


3/ The policy regarding confidentiai information stated in para- 


5/ 


graphs A and D of this rule is intended to cover cases where, 
apart from specific prohibitions in any statute or other rule; 
the disclosure or use of such information would be unethical. 
Detailed prohibitions regarding disclosure or use of confiden- 
tial information are set forth in Rule 122 under the Securities 
Act of 1933; Section 24(c) and Rule X-4 under the Securities 
Exchange Act of 1954; Section 22(a) and Rule U-104 under the 
Public Utility Holding Company Act of 1935; Section 45(a) and 
Rule N-45A-1 under the Investment Company Act of 1940; and 
Section 210(b) under the investment Advisers Act of 1940. 


Rule 4 provides a procedure for relieving employees from 
assignments in certain cases, including those covered by para- 
graph F of Rule l. 


With respect to members, this paragraph supplements the statu- 
tory prohibition of outside employment contained in Section 
4(a) of the Securities Exchange Act, quoted in footnote 1/, 
The remaining provisions of this rule are not made applicable 
to members in view of the provisions of Section 4(a). 
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701.04 B. No employee shall have any outside or private employment or 
affiliation with any firm or organization incompatible with 
concurrent employment by the Commission. This applies par- 
ticularly to employment or association with any registered 
broker, dealer, public utility holding company, investment 
company or investment adviser or directly or indirectly re- 
lated to the issuance, sale or purchase of securities. It 
applies also to any legal, accounting, or engineering work 
for compensation involving matters in which the Federal 
government or any State, Territorial or municipal authority 
may be significantly interested. 


C. No employee shall accept or perform any outside or private 
employment which interferes with the efficient performance 
of his official duties. An employee who intends to perform 
services for compensation or engage in any business shall 
report his intention to do so to the Director of Personnel 
prior t6 such acceptance or performance. 


D. No employee shall accept or perform any outside or private 
employment specifically prohibited to Federal employees by 
statutes or executive order. For example: 


(1) 18 United States Ccde, Section 283, provides, among 
other things, that Federal employees are prohibited 
from acting as agent or attorney in prosecuting any 
claim against the United States or from aiding or 
assisting in any way, except as otherwise permitted 
in the discharge of official duties, in the prose- 
cution or support of any such claims, or from receiv- 
ing any gratuity, or any share of an interest in any 
claim from any claimant against the United States. 


(2) 18 United States Code, Section 281, provides, among 
other things, that Federal employees are prohibited 
from directly or indirectly receiving or agreeing to 
receive any compensation whatever for services rend- 
ered or to be rendered to any person in relation to 
any matter in which the United States is a party or 
directly or indirectly interested. 


(3) 5 United States Code, Section 58, provides that unless 
otherwise specifically authorized by law, no money 
appropriated by any act shall be available for payment 
to any person receiving more than one salary when the 
combined amount of said salaries exceeds the sum of 
$2,000 per annum. 
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701.04 D. 


(4) Executive Order No. 9 of January 17, 1873, prohibits, 1 
subject to exceptions, Federal employees from Accepting 
or holding office under a State, Territorial, County o, 
municipal authority. 


No employee shall appear in court or on a brief in a repre. 
sentative capacity (with or without compensation) or other. 
wise accept or perform legal, accounting or engineering 
work for compensation unless specifically authorized by the 
Commission. Requests for such authorization shall be syb- 
mitted to the division or office head or regional adminigs- 
trator concerned, together with all pertinent facts regard. 
ing the proposed employment, such as the name of the 
employer, the nature of the work to be performed, and its 
estimated duration. Division and other office heads and 
regional administrators shall forward all requests, together 
with their recommenations thereon, to the Director of Per. 
sonnel for presentation to the Commission. 


No employee shall publish any article or treatise or de- 
liver any prepared speech or address relating to the 
Commission or the statutes and rules that it administers 
without having obtained clearance from the Commission. The 
proposed publication or speech will be examined to determine 
whether it contains confidential information or whether 
there is any reason why the publication or delivery of the 
employee's private views on the subject matter would be 
otherwise inappropriate. Clearance for publication or 
delivery will not involve adoption of or concurrence in 
the views expressed, and any such publication or speech 
shall include at an appropriate place by way of footnote 
or otherwise the following disclaimer of responsibility: 


"The Securities and Exchange Commission, as a 
matter of policy, disclaims responsibility for any 
private publication by any of its employees. The 
views expressed herein are those of the author and 
do not necessarily reflect the views of the Commis- 
sion or of the author's colleagues upon the staff of 
the Commission," 
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701.04 &- 


No employee shall hold office in or be a director of any 
company which has public security holders, except not for 
profit corporations, savings and loan associations, and 

similar institutions, whose securities are exempted under 
Section 3(a)(4) or 3(a)(5) of the Securities Act of 1933. 


05 Rule 3. Securities Transactions. 
F ieee 7s) SeCULse ses Sesuses cscs 


A. 


This rule applies to all transactions effected by or on 
behalf of a member or employee. Members and employees are 
considered to have sufficient interest in the security and 
commodity transactions of their husbands or wives so that 
such transactions must be reported and are subject to all 
the terms of this rule. 


No member or employee shall effect or cause to be effected 
any transaction in a security except for bona fide investment 
purposes. Unless otherwise determined by the Commission for 
cause shown, any purchase which is held for less than one 
year will be presumed not to be for investment purposes. 

Any employee who believes the application of this paragraph 
will result in undue hardship in a particular case may make 
written application to the Commission (through the Branch 

of Personnel, attention of Director of Personnel) setting 
out in detail the reasons for his belief and requesting 

a waiver. 


No member or employee shall effect any purchase or sale of 
a future contract for any commodity without the prior ap- ' 
proval of the Commission. 


No member or employee shall carry securities on margin; 

nor shall any member or employee borrow funds or securities 
with or without collateral for the purpose of purchasing 

or carrying securities or commodities with the proceeds 


unless prior approval of the Commission has been secured. bo 
No member or employee shall sell a security which he does - 
not own, or the sale of which is consummated by the 3 
delivery of a security borrowed by or for such member's “ 


or employee's account. 


No member or employee shall purchase any security which is 
the subject of a registration statement filed under the 








701.05 G. 





536 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Securities Act of 1933, or of a letter of notification fileq 
under Regulation A, or any other security of the same issuer, 
while such a registration statement or letter of notification 
is pending or during the first sixty days after its effec. 
tive date. 


No member or employee shall purchase securities of (1) any 
holding company registered under Section 5 of the Public 
Utility Holding Company Act of 1935, or any subsidiary 
thereof, or (2) any company if its status under such Act 
or the applicability of any provision of the Act to it ig 
known by the employee to be under consideration, 


No member or employee shall purchase any securities issued 
by any investment company prima facie subject to the juris- 
diction of the Commission under the provisions of the Invest- 
ment Company Act of 1940. 


No member or employee shall purchase any security which to 
his knowledge is involved in any pending investigation by 
the Commission or in any proceeding before the Commission 
or to which the Commission is a party. 


No member or employee shall purchase any securities of any 
company which is in receivership or which is undergoing 
reorganization under Section 77-B or Chapter X of the 
Bankruptcy Act. 


The restrictions imposed in paragraphs F to J above do not 
apply to the exercise of a privilege to convert or exchange 
securities; to the exercise of rights accruing uncondition- 
ally by virtue of ownership of other securities (as dis- 
tinguished from a contingent right to acquire securities 
not subscribed for by others); or to the acquisition and 
exercise of rights in order to round out fractional shares, 


Members and employees shall report every transaction in any 
security or commodity within five business days. (Reports 
submitted by employees in field offices must be placed in 
the mails within five days of the date of each transaction.) 
Other changes in holdings resulting from inheritance or 
from reclassifications, gifts, stock dividends or split-ups, 
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for example, shall be reported promptly. These reports shall 
be prepared on the official form provided for this purpose, 
copies of which may be procured from the Branch of Personnel 
(Form SE-P-3, revised). These reports shall be transmitted 
to the Director of Personnel. The envelope should be 

marked "Confidential - Securities Transactions." 


M. At the time of taking the Oath of Office a new member or 


employee shall fill in the information required on Form 
SE-P-4, revised, relating to securities owned by him or his 
spouse or any trust or estate of which he is a trustee or 
other fiduciary or beneficiary, and relating to accounts 
with securities firms, and relatives who are partners or 
officers of securities firms, investment companies, invest- 
ment advisers, or public utilities. 


This rule does not apply to personal notes, individual real- 
estate mortgages, United States Government securities, and 
securities issued by building and loan associations or 
co-operatives. 


0. Any member or employee who is a trustee or other fiduciary 


or a beneficiary of a trust or estate holding securities 
not exempted by paragraph N of Rule 3 shall report the 
existence and nature of such trust or estate to the Direc- 
tor of Personnel. The transactions of such trust or estate 
shall be subject to all the provisions of Rule 3 except in 
situations where the member or employee is solely a bene- 
ficiary and has no power to control, and does not in fact 
control or advise with respect to, the investments of the 
trust or estate, and except to the extent that the Commis- 
sion shall otherwise direct in view of the circumstances of 
the particular case. 


Rule 4. Action in Cases of Personal Interest. Any employee 
assigned to work on any application, filing, or matter of a pe 


company in which he then owns any securities or has any per- 
sonal interest or with which he has been employed or associated 
in the past shall immediately advise the division director or 
other office head or regional administrator of the fact. Divi- 
sion directors, other office heads and regional administrators 
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are authorized to direct the reporting employee to continue with 1 
the assignment in question where this appears in the interest 
of the Government, taking into account (a) the policy stated i 
Rule 1 F and G, (b) the general desirability of avoiding situa. 
tions that require a question of conflict of interest to be 
resolved, (c) the extent the employee's activities will be 
supervised, and (d) the difficulty of assigning the matter to 
some other employee. Where the employee in question is not 
relieved of the assignment, his written report concerning the 
nature of his interest shall be forwarded to the Director of 
Personnel with a notation that he has been directed to continue 
the assignment together with such explanation, if any as may 
seem appropriate. In the event that a division director or 
other office head or regional administrator deems that he has, 
himself, such personal interest in a transaction as may raise 

a question as to his disinterestedness, he may delegate his 
responsibility in the matter to a subordinate, but in that event 
shall submit a brief memorandum of the: circumstances to the 
Director of Personnel. 


Rule 5. Negotiation for Private Employment. 


A. The provisions of Rule 1 C are deemed to preclude nego- 
tiation for private employment by an employee who is 
immediately engaged in representing the Commission in any 
matter in which the prospective employer is opposing coun- 
sel or person chiefly affected. With the approval of his 
superior or.the Commission an employee may be relieved of 
any assignment which, in the absence of such relief, might 
preclude such negotiation. 


B. No employee shall undertake to act on behalf of the Com- 
mission in any capacity in a matter that, to his knowledge, 
affects even indirectly any person outside the Government 
with whom he is discussing or entertaining any proposal 
for future employment, except pursuant to the direction of 
the Commission, his division director or other office head, 
or his regional administrator, as provided in Rule 4, 
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th 701.08 Rule 6. Practice by Former Members and Employees of the 
Commission 


ommission. 


. A. 


int 


No person shall appear in a representative capacity before 
the Commission in a particular matter if such person, or 
one participating with him in the particular matter, per- 
sonally considered it or gained personal knowledge of the 
facts thereof while he was a member or employee of the 
Commission. As used in this paragraph, a single investi- 
gation or formal proceeding, or both if they are related, 
shall be presumed to constitute a particular matter for at 
least two years irrespective of changes in the issues, 
However, in cases of proceedings in which the issues change 
from time to time, such as proceedings involving compliance 
with Section 11 of the Public Utility Holding Company Act, 
this paragraph shall not be construed as prohibiting appear- 
ance in such a proceeding, more than two years after ceas- 
ing to be a member or employee of the Commission, unless it 
appears to the Commission that there is such identity of 
particular issues or pertinent facts as to make it likely 
that confidential information, derived while a member or 
employee of the Commission, would have continuing relevance 
to the proceeding, so as to make the participation therein 
by the former member or employee of the Commission unethical 
or prejudicial to the interests of the Commission. 


Any former member or employee of the Commission who, within 
two years after ceasing to be such, is employed or retained 
as the representative of any person outside the Government 
in any matter in which it is contemplated that he will 
appear before the Commission shall, within ten days of such 
retainer or employment, or of the time when appearance 
before the Commission is first contemplated, file with the 
Secretary of the Commission a statement as to the nature 
thereof together with any desired explanation as to why it 
is deemed consistent with this rule. Employment of a recur- é 
rent character may be covered by a single comprehensive 
statement. Each such statement should include an appopriate 
caption indicating that it is filed pursuant to this rule. 
The reporting requirements of this paragraph do not apply 

to communications incidential to court appearances in liti- 
gation involving the Commission. 


54428 O—60—_5 
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701.08 Cc, As used in this rule, the term "appear before the Commiggiog" 


09 


means personal appearance before or personal communication 

with the Commission or any member or employee thereof, in 
connection with any interpretation"or matter of substance n 
arising under the statutes administered by the Commission, 

As used in this rule, the term ‘representative’ or 'repre. 
sentative capacity’ shall include not only the usual type 

of representation by an attorney, etc., but also represen. 

tation of a corporation in the capacity of an officer, 

director, or controlling stockholder thereof. 


D. Persons in doubt as to the applicability of thié:rule may 
apply for an advisory ruling of the Commission, 


Rule 7. Employees on Leave of Absence. The provisions of thege 
rules relative to employees of the Commission are applicable to 
employees on leave with pay or on leave without pay other than 


extended military service. 10 


»10 Rule 8. Violation and Participation in Violation of Rules. 


Knowing participation in a violation of this regulation by per- 
sons not within the scope of the foregoing rules shall likewise 
be deemed improper conduct and in contravention of Commission 
Rules. Departure from any of these rules without specific 
approval may be cause for removal or for disqualification from 
appearing and practicing before the Commission. 


ll Rule 9. Payment of Tax Obligations of Employees. Failure of 
an employee to pay his just tax obligations (except where there 


exists a bona fide dispute as to the employee's liability 
therefor) may be a cause for removal or other disciplinary 
action. 
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NOTES TO CONDUCT REGULATION 


701,05 L. "Form SE-P-3, revised, Employee Report of Securities Trans- 
actions, now consists of three parts: an original, an 
employee copy, and a division or office copy. When report- 
ing a securities transaction, employees are requested to 
use the three parts and submit all copies to the Director 
of Personnel. The employee copy will be date stamped and 
returned to the employee for his records. The division or 
office copy, without information as to number of shares 
and price, will be forwarded to the employee's division 
or office head, to assist him in connection with making 


case assignments.'' (Memorandum of February 6, 1957, from 
A.K. Scheidenhelm, Executive Director, to All Members of 
the Staff.) 


701,05 90. "a number of situations have come to the attention of the 
Commission in which employees or their spouses have pur- 
chased securities for their minor children. Title to such 
securities frequently is held in the names of the children 
or in the names of the parent or parents as trustees, or 
custodians, or some similar designation. 


"To the extent that Rule 3 O of the Regulation Regarding 
Conduct of Members and Employees and Former Members and 
Employees of. the Commission appears to grant a condftional 
exemption from the requirements of Rule 3, the Commission 
has directed that Rule 3 O shall not apply to any situation 
in which an employee or his or her spouse holds title to 
securities as trustee or other fiduciary for his or her 
minor children. 


"The Commission has determined that all purchases by an 
employee or his or her spouse are subject to the restric- 
tions and reporting requirements of Rule 3 notwithstanding 
that the securities are purchased for their minor children 
and irrespective of the manner in which title is taken." 
(Memorandum of October 4, 1957, from A.K. Scheidenhelm, 
Executive Director, to All Members of the Staff.) 
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TO C TION (CONTINUED 


701.07 A. "The Commission has noted two recent instances in which 
employees have advertised in New York papers for positions, 
In each case, current employment by the Commission was 
mentioned. 


"The Commission does not wish to deny to any employee the 
right to advertise for a position, but considers it in bad 
taste and a source of possible embarrassment both to the 
Commission and the employee to reflect in the advertisement 
present employment with the Commission. This does not pre. 
clude a claim of general SEC experience or of special 
experience in a particular division." (Office Memorandum 
No. 154, dated July 29, 1947.) 


it 
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July 15, 1959 


Honor able Edward N. Gadsby 

chairman 
securities and Exchange Commission 
washington 25, D. C. 


Dear Mr. Gadsby: 


As you know, the Subcommittee is currently engaged in 
aiding the House Committee on Interstate and Foreign Commerce to 
re-examine proposed legislation dealing with improper influences 
on agency decision and ex parte communications generally. Many 
of the comments and criticisms of this legislation made by agency 
members at our recent panel discussions have proved extremely 
helpful. We would like to continue calling on the agencies for 
aid in drafting legislation which will be effective and yet, at 
the same time, not unduly hamper agency action. In order to 
draw upon your firsthand knowledge of agency procedures we have 
prepared a brief series of questions. Although we realize that 
some of the information we are requesting is available in scat- 
tered form elsewhere, we feel it would be helpful to us to bring 
together in one place some of the basic material for our re- 
examination of the legislation. 


In answering these questions please be specific in 
listing the procedures which the questions call for. We are 
interested, at the present time, in the particularized func- 
tions of the agency and not in general categories or classifi- 
cations, The term "proceeding" as used in the questions is 
not based on the definitions of that term contained in any 
proposed legislation. It is merely a generalized reference to 
the functions of the agency, and, as such, includes adjudication, 
rulemaking, investigation, as well as other agency processes 
which do not fall within a recognized classification. 


If you find that our questions are incomplete, or think 
that any other information might be helpful, please feel free to 
set forth additional material separately from the answers to 
the specific questions. 


The following are the questions we have prepared. We 
would greatly appreciate having this information by July 27, 1959. 


1, Please list and briefly characterize as to subject 
matter all of the procedures of your agency which result in a 
final determination of any kind. This includes determinations as 
to the desirability of agency action, e.g., the proceeding leading 
to a determination whether enforcement procedures should be invoked. 
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2. Which of these final determinations are required by 
law or by current agency regulation (please cite the applicable 
regulation) to be made on the basis of a record of a hearing at 
which interested parties are entitled to present their views? 


3. In which of the instances listed in question 2 do you 
make determinations preliminary to the formal hearing in proceed- 
ings which are not made a part of the ultimate record on which 
decision is based? 


4. In what cases is it optional with the agency whether 
the final determination is made on the basis of the record of a 
hearing at which interested parties are entitled to present their 
views? What are the agency standards used to determine whether 
a hearing will be held? 


5. Which final determinations are by law or by agency 
regulation (please cite the applicable regulation) not made on 
the basis of the record of a hearing at which interested parties 
are entitled to present their views? This list should include 
all determinations which may be based in part on a hearing but 
for which the record is not the sole basis of decision. 


6. In which of your proceedings do you consider it 
improper for ex parte communications to be made to the agency? 


7. In which proceedings do you consider it desirable 
for effective administrative action that ex parte communications 
be allowed, but that such communications are proper only if made 
a matter of public record? 


8. In which proceedings do you consider it desirable } 
for effective administrative sction that’ ex parte communications be 
allowed and that such communications not be made a matter of 
public record? 


9. In answering questions 6, 7 and 8, to what extent would 
you differentiate between communications of the agency staff to 
those in the agency having the responsibility for decision, whether 
initiated by the decision maker or by other agency members, and 
similar communications from those outside of the agency? If you 
do so differentiate please indicate specifically in what proceed- 
ings communications from the agency staff to the decision makers 
(and those of their immediate staff who participate in the process 
of decision) are highly desirable but should be made a matter of 
public record, and in which proceedings unrecorded communications 
should be allowed. 


Thank you very much for making this information available 
to us. With your cooperation we should be able to present effective 
and workable legislation. 


Sincerely yours, 


Oren Harris, M. C. 
Chairman 


-——— — << — - 
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MEMORANDUM OF SECURITIES AND EXCHANGE COMMISSION IN 
RESPONSE TO QUESTIONS CONCERNING ITS JURISDICTION 
AND POWERS IN LETTER FROM HON. OREN HARRIS, M. C., 


DATED JULY 15, 1959 


stion 1 - Please list and briefly characterize as to subject matter 
all of the procedures of your agency which result in a final determination 
of any kind. This includes determinations as to the desirability of f 
agency action, e.g., the proceeding leading to a determination whether 
enforcement procedures should be invoked. 


The Securities and Exchange Commission ("'Commission") administers 
the following statutes: 


- the Securities Act of 1933, 48 Stat. 74, as amended, 15 U.S.C. 
$$77a - 77aa (1952) ("Securities Act"); 


the Securities Exchange Act of 1934, 48 Stat. 881, as amended, 
15 U.S.C. §§78a - 784j (1952) ("Exchange Act’); 


the Public Utility Holding Company Act of 1935, 49 Stat. 838, 
as amended, 15 U.S.C. §§79 - 79z-6 (1952) ("Holding Company 
Act"); 


- the Trust Indenture Act of 1939, 53 Stat. 1149, as amended, 
15 U.S.C. §§77aaa - 77?bbb (1952) ("Indenture Act"); 


- the Investment Company Act of 1940, 54 Stat. 789, as amended, 
15 U.S.C. §§80a-1 - 80a-52 (1952) ("Investment Company Act"); 
and 


- the Investment Advisers Act of 1940, 54 Stat. 847, as amended, 
15 U.S.C. §§80b~1 - 80b-21 (1952) ("Advisers Act"). 


In addition, the Commission also performs an advisory function under 
Chapter X of the Bankruptcy Acc, 52 Stat. 883 (1938), as amended, 11 U.S.C. 
§§501 - 676 (1952) ("Chapter xX"). 


The procedures set forth in the several statutes mentioned above 
and the rules, regulations and orders thereunder, which result in a 
final determination by the Commission, are set forth in the attachments 
appended hereto. 
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(a) As to the Securities Act and the Indenture Act see 
Attachments "A" to "F" inclusive; 


(b) As to the Exchange Act and Advisers Act see Attachments "@ 
to "L" inclusive; 


(c) Enforcement actions under all statutes administered are 
set forth in Attachments "M' and "5"; 


(d) As to the Holding Company Act and the Investment Company 
Act see Attachments "0" and "P respectively; 


(e) A summary statement of the Commission's advisory functions 
under Chapter X of the Bankruptcy Act is stated in Attachment "q' | 


The summaries of final determinations prepared with respect to th 
Securities Act, Indenture Act, Exchange Act and Advisers Act (Attachments 
A to L inclusive) are broken down into three classifications: (1) rule makin 
(2) adjudication and (3) enforcement.1/ 


In view of the complexity of the Holding Company Act and the Invegt- 
ment Company Act, as well as their regulatory character, the summaries of 
those Acts are not broken down like the other statutes. Rather, the final 
determinations are listed seriatim in Attachments "O' and "P" without 
regard to classification. 


Craerrrr ree ee eee eeeeece cece erence eee ee eae eee eee 
i/ For the purposes of this questionnaire, the definitions of "rule making! 


and "adjudication" conform to those used in the answer to the questionnaire 
submitted by the Commission to the Executive and Legislative Reorganization 
Subcommittee on the House Government Operations Committee on January 15, 
1957. (See. H. Report, Survey and Study of Administrative Organization 
Procedure, and Practice in the Federal Agencies, Part 11D - Independent 
Agencies, 1903 et seq.) “Adjudication” for the purposes of this question- 
naire also includes adjudicatory action pursuant to rules promuigated by 
the Commission in addition to adjudication specifically required by statute 
whether or not opportunity for hearing is provided. "Enforcement" for the 
purpose of this questionnaire includes all action taken by the Commission 
under all of the statutes which it administers relating to the institution, 
conduct and termination of investigations, court litigation and administre- 
tive proceedings. 
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st e Which of these final determinations are required by law 
or by current agency regulations (please cite the applicable regulation) 
to be made on the basis of a record of a hearing at which interested 
parties are entitled to present their views? 


Securities Act 
Indenture Act 


see Attachment "C" 
see Attachment "D" 
Exchange Act see Attachment "I" 
Advisers Act see Attachment "J" 


Holding Company Act: 
eee ene Holding Company Act various sections specifically 


that final determinations by the Commission be made only after 
notice and opportunity for hearing. At any such hearing a record is made 
and interested parties are entitled to express their views in accordance 
vith the Commission's Rules of Practice. These sections are: 2(a) (7) (B) 
first Sentence, 2(a)(7)(B) Second Sentence, 2(a)(8)(B) First Sentence, 
2(a)(8)(B) Second Sentence, 2(a)(11)(D), 2(b), 3(c), 7(b), 10(b), 11(b), 
11(b)(1), 11(b)(2), 11d), 11(e), 11(£), 11(g)(2), 13(4) and 15(£). 


Section 20(c) provides that orders of the Commission shall be 
issued only after opportunity for hearing. As a consequence, the Com- 
sission has promulgated Rule+23(17 C.F.R. 250,23) which is applicable 
to transactions subject to various sections of the Act which do not 
fically require notice and opportunity for hearing, These sections 
are: 6(a), 7(a), 9(c)(3), 12(b), 12(c), 12(d), 12(e), 12(£), 15¢e) and 
20(c). Rule 23 is also applicable to Rule 42 (17 C,F.R. 250,42) promulgated 
under Section 12(c); to Rule 43 (17 C.F.R. 250.43) promulgated pursuant 
to Sections 12(e) and 12(f£); to Rule 44 (17 C.F.R. 250.44) promulgated 
pursuant to Section 12(d); to Rule 45 (17 C.F.R. 250.45) promlgated 
suant to Section 125 to Rule 46 (17 C.F.R. 250-46) promulgated pursuant 
to Section 12(c); to Rule 50 (17 C.F.R. 250.50) promulgated pursuant to 
Sections 6(b), 7 and 12(d); and to Rule 65 (17 C.F.R. 250.65) promulgated 
pursuant to Section 12(e). In addition, Rule 23 is applicable to 
declarations regarding proposed accounting entries subject to Instruction 
8C of the Uniform System of Accounts for Public Utility Holding Companges 
prescribed by the Commission, 


Under the procedure prescribed by Rule 23 the Commission publishes 
in the Federal Register notice of the filing of a declaration or an 
application, This notice is aleo published as a Holding Company Act 
Release which is distributed to the Commission's mailing list, to the 
press and to all persons the Commission believes’ have an interest in the 
subject matter of the filing. If the Commission deems that a hearing is 
eppropréate in the public interest or the interest of investors or 
consumers, whether upon its own motion or at the request of any interested 
person, the Commission will issue an order for hearing and in that event 
the declaration or application will not become effective or be granted 
except pursuant to further order of the Commission. When a hearing is 
ordered under Rule 23, the proceeding is conducted in the same manner 
as if @ hearing had been ordered in accordance with the statutory 
provisions cited above, 


The Commission notices cases for hearing, without following the 
hule 23 procedure, where the matter is to be contested or where it is 
desirable to have a hearing for other reasons. 
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Investment Company Act 


Section 40(a) of the Investment Company Act provides that orders 
of the Commission shall be issued only after appropriate notice and 
opportunity for hearing. Section 41 provides that hearing may be publi, 
and appropriate records thereof shall be kept. At all hearings a record 
is made and interested parties are entitled to express their views in 
accordance with the Commission's Rules of Practice. 


The Commission haa adopted Rule 0-5 governing the procedure to 
be followed with respect to any proceeding initiated by the filing of 
an application, or upon the Commission's own motion, pursuant to any 
section of the Act or any rule or regulation thereunder unless in a 
particular case a different procedure is provided. Under this procedure 
the Commission publishes in the Federal Register notice of the initiation 
of the proceeding. The notice indicates the earliest date upon which an 
order disposing of the matter may be entered, The notice provides that 
any interested person may, within a specified time, submit in writing 
any facts bearing upon the desirability of a hearing on the matter and 
may request that a hearing be held. An order disposing of the matter 
will be issued as of course on a date specified in the notice unless 
prior thereto, the Commission orders a hearing. The Commission will 
order a hearing if it appears that a hearing is necessary and appropriate 
in the public interest or for the protection of investors (1) upon the 
request of any interested person, or (2) upon its own motion. When a 
hearing is ordered under Rile 0-5, the proceeding is conducted in the 
same manner as if a hearing had becn ordered initielly. 


The Commission notices cases for hearing, without following the 
Rule 0-5 procedure, where the matter is to be contested or where it is 
desirable to have a hearing for other reasons. 


It is to be noted that Sections 8(e), 16(b) and 25(b) provide 
specific procedures for obtaining Commission determinations as indicated 
in the answer to question 1. (See Attachment "P'). 


Question 3 - In which of the instances listed in Question 2 do you make 
determinations preliminary to the formal hearing in proceedings which 
are not made a part of the ultimate record on which decis#ion is based? 


No final determinations in the instances listed in answer to 
Question 2 are ever made in preliminary proceedings. The final determina 
tions are always made solely on the basis of the record which has been 
developed at the hearing. Preliminary discussions, whether on procedural 
matters or the substance of the proceeding, are frequently held with the 
staff of the Commission. However, such preliminary discussions play no 
part in the formal hearing and form no part of the basis upon which the 
final determination is made. Some examples of determinations which the 
Commission may make preliminarily are: (a) the statutory authority and 
grounds forming the basis for the proceeding; (b) whether the proceedings 
are to be made public or private; (c) who are to be named as parties to™ 
the proceeding; and (d) specification of any special procedures to be 
followed during the course of the proceeding. 
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question 4 » In what cases is it optional with the agency whether the 
determination is made on the basis of the record of a hearing 


, e abidh interested parties are entitled to present their views? What 
i are the agency standards used to determine whether a hearing will be 
; c 
held? 
eC 


The Commission cannot deprive any person of a hearing, under 

of the statutes administered by it, in those circumstances where 
the law grants a right to a hearing. As to rule making, the discussion 
of Rule XIX of the Commission's Rules of Practice, which appears infra 
under the Holding Company Act, is applicable to all statutes. 


ties Act and Indenture Act; Neither act specifically provides 


ie for discretionary authority with respect to the holding of hearings. Prior 

‘Lon to any final determination not required to be made on a record at a hearifiz, 
a the Commission may order a hearing if deemed to be in the public interest or 
' necessary for the protection of investors, or, upon request, grant a hearing. 
Exchange Act! The Commission does not have the option under applicable 


statutory provisions or regulations to decide whether a final determination 
will be made on the basis of the record of a hearing at which interested 
| parties sre entitled to present their views. 


Late 
, Holding Company Act: All final determinations in the instances listed 
in the answer to Question 2 are made upon the basis of a record, and notice 
and opportunity for hearing are in all cases given to the parties and to 
inter€sted persons. In those cases to which Rule 23 is applicable, it is 
optional with the Commission whether the final determination is made on 
the basis of the record of a hearing at which interested parties are 
| entitled to present their views. However, the notice issued pursuant to 
| Rule 23 specified interested parties may request the Commission that a 
| hearing be held. It is the Commission's practice to set down all contested 
| atters for hearing. 
ted 
In connection with the promulgation of rules and regulations 4 
the procedure is governed by the provisions of Rule XIX of the Commission's 
ules Of Practice. That rule provides that any person desiring the 
ke issuance, amendment Or repeal of a rule may file a petition with the 
? , 
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Commission. The rule further provides that except where the Commission 
finds that notice and public procedure are impracticable, unnecessary 
or contrary to the public interest, whenever the Commission, on its ow, 
motion or on the petition of an interested person, proposes to issue, 
amend or repeal any rule or regulation of general application other than 
an interpretative rule, general statement of policy, or a rule of 
agency organization, procedure, or practice, or any matter relating to 
agency management or personnel or to public property, loans, grants, 
benefits, or contracts, a notice of the proposed action is published in 
the Federal Register. This notice includes a statement of the times, 
place and nature of the rule making proceeding with particular reference 
to the manner in which interested persons shall be afforded an opportunity 
to participate in such proceeding. 


The standardswhich the Commission uses to determine whether 
a hearing will be held under Rule 23 are those contained in the statute, 
namely, whether "a hearing is appropriate in the public interest or the 
interest of investors or consumers." In applying these standards the 
Commission resorts to the statement of Congressional policy contained in 
Section 1 of the Act and to the specific statufory standards set forth 
in the various other Sections. 


The standards which the Commission applies under Rule XIx 
of the Rules of Practice are those contained in both the Holding Company 
Act and the Administrative Procedure Act. 


Investment Company Act: All final determinations in the instances 
listed in answer to Question 2 are made upon the basis of a record,and 
notice and opportunity for hearing are in all cases given to the parties 
and to interested persons, Under the procedure adopted under Rule 0-5, 
the notice specifies that interested parties may request the Commission 
to hold a hearing. It is optional with the Commission whether or not 
to set down a matter for hearing, but it is the Commission's practice to 
set down all contested matters for hearing. The standards which the 
Commission uses to determine whether a hearing will be held are expressed 
in the rule, to wit, that it appears that a hearing is necessary or 
appropriate in the public interest or for the protection of investors, 
The Commission bases its determination upon the provisions of the Act 
and the Congressional policy in accordance with Section 1 of the Act, 


In connection with the promulgation of rules and regula- 
tions the procedure is governed by the provisions of Rule XIX of the 
Commission's Rules of Practice. That rule is summarized above, 


Question 5 - Which final determinations are by law or by agency regula- 
tion (please cite the applicable regulation) not made on the basis of 
the record of a hearing at which interested parties are entitled to 
present their views? Thia list should include all determinations which 
may be based in part on a hearing but for which the record is not the 
sole basis of decision. 
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ct_and Indenture Act: All of the proceedings 
listed in Attachments A, B, BE, and F may result in final determinations 
got made on the basis of the record of a hearing at which interested 
parties may present their views. 


Exchange Act_and Advisers Acti All of the proceedings in Attachments 


og, SR, “K", and "rT! may result in final determinations not made on the 
basis of the record of a hearing at which interested parties may present 
their views. 


Holding Company Act: Except as otherwise provided in Rule XIX 
of the Commission's Rules of Practica as set forth in answer to Question 
4, the final determinations which the Commission makes and which are 
not made on the basis of the record of a hearing at which interested 
parties are entitled to present their views are those in cases subject 
to Rule 23 in which the Commission does not order a hearing. In addition 
there are the instances set forth below and identified by the specified : 
Sections of the Act. The subject matters of such Sections are contained 
in the answer to Question 2 above. The Sections of the Act are: 2(a)(11)(B); 
2(d); 3(a); 3(b); 3€d); 5€e)s 5(b); 5(b)(1); 5(b)(2); 5(b)(2)(H); 5(b)(2) (2); 
5(b)(3); 5(c); 5(d); 6(b) First and Last Sentences; 7(a); 7(a)(1); 7(a)(2); 
2b); 7¢c)(1)(B) (itd); 7(¢)(3)3 9€¢)(2)3 9{c)(3); 10a); 10(a)(1); 10(a)(1)(G); 
10(a)(2); 10(a)(3); 10¢d); 11¢a); 11(¢); 11(d) First, Second and Fourth 
Sentences; 11(e) First and Third Sentences; 11(f) First, Fourth and Fifth 
Sentences; 11(g)(1); 11(g)(2); 11¢g)(3); 12(g); 12(4); 13€a); 13(b); 13(c); 
13(e); 13(£); 13(g); 14; 15(a); 15(b); 15(e); 15(d); 15(e); 15(£) First 
Sentence; 15(g); 15(€h); 15(1); 17(€a); 17(b); 17(c); 18a); 18(b); 18(c); 
18(d); 18(£); 18(g); 19; 20(a); 20(b); 20(c); 20(d); 22(a); 22(b) and 30, 


Investment Company Act: The final determinatiorswhich the Commission 
makes and which are not made on the basis of the record of a hearing at 
which interested parties are entitled to present their views are those 
in cases subject to Rule 0-5 in which the Commission does not order a 
hearing. In rule making no hearing is involved where the Commission finds 
that such procedure is impracticable, unnecessary or contrary to the 
public interest pursuant to Rule XIX of the Rules of Practice of the 
Commission. 


In addition, nd record of hearing is made in instatices where 
the Commiseion determines to bring an action or to take certain steps as 
indicated in the following sections which have been listed in answer to 
Question 1: Sections 14(b), 25(b), 25(c), 26(c), 29(b), 33(b), 35(d), 36, 
39, 42(a), 42(c), 42(e), 43(a), 45¢b), 46(a) and 46(b). 
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Question 6 = In which of your proceedings do you consider it improper 
for ex parte communications to be made to the agency? 


After institution of any proceeding of a quasi-judicial nature 
it is the practice of this Commission as distinguished from its 
prosecutory staff, not to discuss matters in such cases with any 
participant without all others being present, except that the staff 
is permitted to present offers of settlement ex parte. 


Our Canon 6 states in pertinent part: "In performing their 
judicial functions, members should avoid discussion of a matter with 
any person outside this Commission and its staff while the matter ig 
pending.” Absent a waiver, in contested cases the Commission, as more 
fully set out below, in the preparation of its opinions is assisted by 
its Opinion Writing Office, an office completely divorced from the 
operating divisions which appear in administrative proceedings, 


Our Canon 9, entitled "Ex parte Communications," provides: 


“Matters of a quasi-judicial nature should be determined 
by a member solely upon the record made in the proceeding 
and the arguments of the parties or their counsel properly 
made in the regular course of such proceeding. All communica. 
tions by parties or their counsel to a member in a quasi- 
judicial proceeding which are intended or calculated to 
influence action by the mamber should at once be made know 
by him to all parties concerned. A member should not at any 
time permit ex parte interviews, arguacnts or conmunications 
designed to influence his action in such a matter." 


Our Canon 6, however, recognizes, and we submit properly, that 
a different approach is appropriate with respect to our quasi-legislative 
functions. Thus, that Canon provides in pertinent part: ' 


"In the performance of his rule-making and aduinistrative 
functions, a member has a duty to solicit the views of 

interested persons. Care must be taken by a member in 

his relationship with persons within or outside of the 

Commission to separate the judicial and the rule-making 

functions and to observe the liberties of discussion 

respectively appropriate." | 


In quasi-legislative matters the Commission infcrmally discusses 
problems srising out of proposed rules with members of the regulated 
industry and representatives of professional groups, such as bar associa- 
tions and accounting societies. We formulate rules upon the basis of 
our own expertise and after consultation with the staff, and anyone else 
having an interest or having pertinent information to consider. Our 
ability to gather all relevant information and to consult with all 
interested persons in connection with such rule making contributes to at 
intelligent exercise of our quasi-legislative responsibilities, Since 
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in thes@areas Our decision is not and cannot be based exclusively 

vpon the facts in < formal record but father is based upon the knowledge 

of the Commission as an institution, however acquired, and since in these 

sreas there: are no adversary parties having a right:to know of or to rebut all 
informational material, we favor unrestricted off-the-record communications, 


But even with respect to its quasi-judicial functions, the Com- 

nission has in appropriate areas and before a hearing is noticed, held 
conferences not of record. For example, in proceedings such 

as those relating to effecting compliance with statutory standards, as 
exemplified by the simplification provisions of the Holding Company Act, 
informal.conferences between the Commission and its staff and the 
representatives of the companies to be regulated are not only desirable 
but almost essential, Such practice has had judicial approval. In 
Phillips ve S.E.C., 153 F. 2d 27, at page 32 (C.A. 2, 1946), the court 


stated; 


“These conversations seem to us no more than legitimate 
pre-hearing conferences of the kind which the Commissioners 

or their staff must have if all the intricate details in- 
yolved in even a single holding-company simplification is 

to be carried to completion within the time of man. Certainly 
a court would not be justified in interfering with such helpful 
preliminary conferences to expedite the settlement of details 
without a very definite showing of prejudice to an approved 
party or eventual denial of a fair hearing. Here the Commission, 
as it showed at the hearings, did not hold itself bound by 

any of the preliminary steps, but gave the final judgment 

upon its view of the law -- which coincides with our own, as 

we have shown -- and in the exercise of a discretion which 
appears rational and reasonable." 


As a matter of fact, the Attorney General's Committee on Administrative 
Procedure complimented the Commission on being "highly successful in 
simplifying and diminishing the usual formal litigious process through 
its conference technique," Senate Document No, 10, 77th Cong., lst Sess., 
Part 13, pe 41 (1941). 2/ 





2/ The report of the Attorney General quoted with commendation from an 
address made by the late Judge Jerome Frank, then Chairman of the Commis- 
sion, before the Association of the Bar of the City of New York, in which 
he said; "In the exercise of its powers to give advance absolution, we 
on SEC try to approach business problems with informed understanding of 
business needs and ways. While to be sure, when we consider a case after 
a hearing and argument, we act quasi-judicially, we and our staff, before 
shearing, try to assist the companies and their lawyers, aecountants and 
mgineers, so that the facts presented will lend to decisions which are 
both im accordance with the statute and business-like. In those pre- 
liminary discussions, we employ the informal method of round-table 
conference. We do not stand on false dignity, We recognize that, although 
(continued on page 10) 














554 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


In this response we interpret “the agency" to mean the Commission 
as distinguished from the prosecting staff. The prosecuting staff, a, ‘ 
@ practical matter, must be accessible tb any person who has a matter t 
involving the statutes administered by the Commission. This is so even 
with respect to proceedings of a quasi-judicial nature. However, once 
any matter has been submitted to the Commission for decision, if the 
prosecuting staff, by consent, is to participate in the drafting of the 
Commission decision then, of course, accessibility as to matters Telating 
to the Commission's decision or opinion should end. In other cases, oncg 
there has been a submission for decision and the Commission begins its 
review of the record with the assistance of the Opinion Writing Office, 
neither the prosecutory staff nor outsiders should have access to either 
the Commission or the Opinion Writing Office. 


Securities Act - Indenture Act « Exchange Act ~ Advisers Act; Ip 
general, in all proceedings under these acts which are of an adjudicatory 
nature, as defined in footnote 1 at page 2, ex parte communications with 





d 
the Commission, whether by the staff or by persons outside the agency, { 
would be improper, once the matter has been submitted to the Commission t 
for decision. The only exception would be in those cases wherein the . 
prosecutory staff, by consent, is to participate in the preparation of | 
the Commission decision, The proceedings under these acts to which the io 
foregoing would be applicable are listed in Attachments "C', "Dp", "]" h 
and "J", F 

8 

In rule making, as set forth above, these rigid proscriptions P 
would not be applicable. 

t 
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2/ continued 

we have official titles, we are still human beings and do not know 
it all, We do not wear frock-coats, and we do not think frock-coatedly, { 


We and those with whom we confer think out loud and in the vernacular; 
we and they put our feet on the table and unbutton our vests, We want 
to understand and be understood. Ours is a practical problem, a problea 
to be worked out, under the requirements of the statute, with business ee, 
We seek decisions which will carry out the lew and yet be workable, We 
think that that is the best means of bringing about cooperation between 

t and business," 


| 





——— 
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Holding Company Act - Jevesermat Oomant Ast The great majority 
of procedures under these acts, al they usually {involve the issuance 
of an order by the Commission, may be classified as rule making. 


In situations where compliance with the provisions of the Holding 

Act or the Investment Company Act is involved, we have generally 
found that full and frank conferences between representatives of the 
company and our staff, sometimes held after the institution of the formal 

» are helpful in insuring compliance with the statutory 

s. Other parties to the proceeding. or persons having limited 
rights of participation have generally not been permitted to attend all 
such conferences, although our staff has always been agreeable to consulting 
separately with them, iz desired. In this manner our staff sometimes acts 
as an intermediary to achieve settlements of complex financial issues. 


Another reason for this approach is that companies hesitate to 
discuss problems frankly when the discussion might involve divulgence of 
inside information in the presence of participants who might be tempted 
to mike speculative use of this information, Our staff, of course, is 
prohibited from trading in securities of the companies over which we have 
jurisdiction under these statutes. In addition, situations: might also 
arise where the interested division of the Conmission and certain security 
holders would be opposed to an application while the applicant and 
possibly other security holders would support it. We feel that persons 
go allied should be able to consult privately as to their strategy in the 
presentation. 


With respect to these acts, once a matter has been submitted to 
the Comission for decision, any ex parte communication with the Commission 
a its Opinion Writing Office by either the staff or outsiders would be 
improper. If, however, the prosecutory staff, by consent, is authorized 
to assist the Commission in the preparation of its decision then, of 
course, the prosecutory staff could communicate ex parte. 


In rule making, when the rule being considered is one of general 
application, the Commission has permitted persons who comment to elect 
to request that the comment be non-public, 


stion 7: In which proceedings do you consider it dedirable for 

ective administrative action that ex parte communications be 1 
allowed, but that such communications are proper only if made a matter 
of public record? 


Chena Meee Beg ee ake eee rae se 4s 
In view of the qualification in the last clause, the answer 
is "none ,"' 


54428 O—60-—__36 
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Question 8: In which proceedings do you consider it desirable for 
effective administration that ex parte communications be allowed, and 
that such communications not be made a matter of public record? 


Much of what might be stated in response to this question has 
been set forth in the answer to Question 6. 


Specifically, however, where the Commission is considering ruleg 
of general application it appears to us desirable, within the discretion 
of the Commission, to permit ex parte, non-public communications. The 
areas involved include those stated in Attachment "A" (Securities Act), 
"Bp" (Indenture Act), "G" (Exchange Act), and "H (Advisers Act). Also, 
in dealing with proxy material under the Exchange Act, ex parte commmnicg. 
tions are desirable (Attachment "xk"). 


Under the Holding Company Act, ex parte communication has received 
judicial approval in cases under Section 11: See Phillips v. S.£.C., 
153 F. 2d 27 (C.A. 24 1946). The principles stated in that case are 
applicable generally to that Act and to the Investment Company Act (see 
discussion in response to Question 6). However, in any event, once a 
matter is submitted to the Commission for decision ex parte communication 


ceases, except where the prosecutory staff, by consent, is 
authorized to participate in the decisional process. 


Question 9: In answering questions 6, 7 and 8, to what extent would 
you differentiate between comnunications of the agency staff to those 
in the agency having the responsibility for decision, whether initiated 
by the decision maker or by other agency wembers, and similar communica- 
tions from those outside of the agency, If you do so differentiate 
please indicate specifically in what proceedings communications from the 
agency staff to the decision makers (and those of their immediate staff 
who participate in the process of decision) are highly desirable but 
should be made a matter of public record, and in which proceedings 
unrecorded communications should be allowed, 


When the Commission is considering a rule of general application 
it is entitled, in its deliberations, to the candid opinions of its staff, 
Ex parte conmunications between the Commission and staff are a necessity, 
In some circumstances the Comaission may, in its discretion, permit 
ex parte non-public communication by outsiders. 


In enforcement matters including criminal referrals, the Commission 
is also entitled to the candid opinions of ite staff. Consequently, 
2% parte communications between Commission and staff are a necessity, 
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The processing of proxy solicitation material, even where there 
ig @ proxy contest, 4s well as securities registration statements, 

r » and informal interpretive assistance in regard to proposed 
tions are additional examples of procedures wherein ex parte 
cation between Commission and staff is a necessity. This is 

go even to the extent of excluding the person whose solicitation 

saterial is being processed, However, in a contest, the contending 

factions may be accorded ex parte access to the Commission. Since the 
material of the contending factions is processed in confidence, either 
or both may be permitted to communicate ex parte to the exclusion of 
the rival faction. 


In its quasi-judicial functions the Commission usually relies 
upon its Opinion Writing Office to assist it. Sometimes, however, by 
consent, the prosecutory staff is authorized to assist the Commission. 
Communication between Commission and the staff members concerned 
is necessary. For an outsider to communicate ex parte with the Commission 
after a matter has been submitted to it for decision would be improper. 
If the prosecutory staff were to communicate ex parte with either the 
Comission or the Opinion Writing Office with respect to a matter in 
the decisional process that, likewise, would be improper. 


There are other, less important instances of ex parte communications 
by the staff with the Conmission which are mentioned in the discussion 
in response to other questions. 


There does not appear to be any compelling reason why any of the 
ex parte communications specifically mentioned in this response should 
be a matter of public record. On contrary, making such communications 
public would doubtless deprive the Commission of the opportunity for free, 
full.and.candid discussion with the staff. Such ex parte communications 
are ustally made in writing. When they are made orally they usually occur 
during a Commission meeting at which minutes are kept. Therefore, it is 
not usual that the ex parte communications would be "unrecorded." 
Although usually recorded, however, they ate non-public, 


In this response we do not differentiate between whether the 
& parte communication has been initiated by the Commission or by the 
staff since, in the instances discussed, it does not appear to be of 
significance. 








Section 


2(10) (b): 





3(b): 


3(c): 


6(d): 


7: 


10(a) (4): 


10(b): 


10(c): 


10(d): 


10(e): 


10(£): 


Attachment A-l 
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RULEMAKING PROCEEDINGS UNDER THE 
SECURITIES ACT OF 1933 


To permit additional information to be contained in notice 
circular, advertisement, letter, or communication in respect 
of a security not deemed to be a prospectus, 


To add any class of securities to those exempted by Section 
3 of the Act where the aggregate amount at which the issue 
offered to the public does not exceed $300,000, 


To add to the securities exempted by Section 3 of the Act any 
class of securities issued by a small business investment c, 
pany under the Small Business Investment Act lf 1958, 


To prescribe conditions under which information may be made 
available to the ptolic and the charges for copies thereof, 


19( 


Sch 
Ite 


Ite 


To prescribe data to be included in a registration statement, | 


and to dispense with Consent of certain experts, 


To designate the statements required by Section 10(a) which 
may be omitted from a prospectus as not being necessary or 
appropriate in the public interest or for the protection of 
investors, 


To permit summary prospectuses, 


To require that such additional information be contained ins 
prospectus as is necessary or appropriate in the public in 
terest or for the protection of investors. 


To classify prospectuses according to the nature and circum 
stances of the use or the nature of the security, issue, 
issuer, or otherwise, and to prescribe as to each class the 
form and contents which the Commission may find appropriate 
and consistent with the public interest and the protection of 
investors. 


To prescribe rules as to size of type, etc. 


To prescribe rules for the filing of prospectuses which con- 
sist of a radio or television broadcast and for the filing 
with it of forms and prospectuses used in connection with 
the sale of securities registered under this title, 


Ite 


At 
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To make, amend and rescind such rules and regulations as 
may be necessary to carry out the provisions of this title, 
including those governing registration statements and pro- 
spectuses for various classes of securities and issuers, 
and defining accounting, technical and trade terms, 


To prescribe the forms in which required information 
must be set forth, the items or details to be shown in the 
balance sheet and earning statement, the methods to be fol- 
lowed in the preparation of certain items contained in fin- 
ancial statements including the use of consolidated balance 
sheets, 


To prescribe the detail and form of balance sheets. 


To prescribe the detail and form of profit and loss state- 
ments and certain other accounting procedures. 


To provide for submission of information of the char- 
acter similar to that of Schedule A for certificates of 
deposits, voting trust certificates, collateral trust cer- 
tificates, interim or other receipts for certificates and 
like securities. 


To prescribe the detail and form of the information in re- 
spect to receipts classified by source and expenditures 
classified by purpose. 


keke Ke kK Rae KR KR KR RR K 


Related to the Securities Act of 1933 is the Bretton 
Woods Agreement Act (22 U.S.C, §286 et seq) which in Section 
15 (a) empowers the Commission: 


To provide for periodic reports by Inter- 
national Bank for Reconstruction and Devel- 
opment with regard to securities issued by the 
bank deemed to be exempt securities under Section 
3(a)(2) of the Securities Act of 1933 and Section 
3(a)(12) of the Securities and Exchange Act of 1934, 
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Section 


304(e): 


30$(a)(1): 


305(c): 


306(b) (1): 
306(b) (25: 


307(a): 


307(b): 


308(a): 


308(b) 


314(a) (1) 


304(a)(3)" 


RULEMAXING PROCEEDINGS UNDER THE 
TRUST INDENTURE ACT OF 1939 


To add to the securities exempted any class of securities 
issued by a small business investment company under the 
Small Business Investment Company Act of 1958. 


To prescribe the information and documents to be included 
in the registration statement so that the Commission may 
be enabled to determine whether a designated person igs 
eligible to act as a trustee under an indenture pursuant 
to Section 310(a) or has a conflicting interest as defined 
in Section 310(b). 


To prescribe supplementary analysis of specified indenture 

provisions to be included in prospectus in respect of secyr- 
ities required to be registered under the Securities Act of 
1933. 


To prescribe supplementary analysis of specified indenture 
provisions to be included in statement accompanying pros- 
pectus or securities or to be included in prospectus in 
respect of securities not required to be registered under 
the Securities Act of 1933. 


To prescribe the form, the manner of signature, and the in- 
formation to be included in an application for qualification 
of an indenture, where registration is not required under 
the Securities Act of 1933 but to which Section 306(a) ap- 
plies; to prescribe the rules for making copies available. 


To prescribe medium of payment. 


To permit incorporation by reference of the documents on 
file under this title or the Securities Act, the Securities 
Exchange Act, or the Public Utility Holditg Company Act. 


To provide for consolidation of applications, reports, and 
proceedings under the various acts. 


To prescribe which portions of the annual report, or other 
reports or documents required by Sections 13 and 15(d) of 
the Securities Exchange Act of 1934 mist be filed by the 


obligor. with the indenture trustee; fot obligores which are — 


not subject to such sections, to prescribe the information, 
documents and reports which are to be filed with thé Uen- 
mission and the indenture trustee. 


To provide for the transmission to the indenture security 
holders of summaries of any of the information, documents 


 KGcachment B-1 
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Section 


304 (a) (3) 
cont, 


319(a): 


319(b): 


Attachment B=2 


and reports required to be filed pursuant to Section 314(a) 
(1) and 314 (a)(2). 


To make, issue, amend and rescind rules and regulations as 

it deems necessary or appropriate to carry out the provisions 

of this title, including rules and regulations defining account- 
ing, technical and trade terms used therein. 


To prescribe (1) for.the purposes of Section 310(b) 
the method of calculating percentages of voting securities and 
other securities; (2) for the definitions of the terms “cash 
transaction" and "self-liquidating paper" and the creditor 
relationships referred to in Section 311(b)(4) and (6); and 
(3) the form in which information required in any statement, 


application, report or other document filed with the Commission 
shall be set forth. 


To classify persons, securities, indentures and other 
matters within its jurisdiction and prescribe different require- 
ments. 


To prescribe the manner in which its rules and regulations 
shall be published and the time when they become effective, 
subject to the provisions of the Federal Register Act. 
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T _INDENTURE ACT OF 1939 


Adjudicatory Proceedings under the Trust Indenture Act of 1939 
in which a Final Determination is Required by Law or Current 
Agency Regulation to be Made on the Basis of a Record of a 


Hearing at which Interested Parties are Entitled to be Heard 


Section 304(c) (1) 
Rule 4c-4 


Section 304(c) (2) 
Section 304(d) 
Sectitn 305(b) 
Section 305(c) 


Section 307(c) 
Section 310(b) (1) (4) 


” Section 310(b) (1) (44) 


Sesnten 312(b) 


Rule 10b-3 


Attachment D 


Orders granting or denying applications for exemption | 
from any one or more provisions of the Act, 


Orders granting or denying applications for @Xemption 
from any one or more provisions of the Act, 


Orders granting or denying applications for exemption 
from any one or more provisions of the Act, 


Orders refusing to permit registration statement to 
become effective. 


Orders causing supplementary analysis of specified 
indenture provisions prepared by the Commission to by 
included as a part of the prospectus. 


Orders suspending effectiveness of registration state, 


Determination that trustee has conflict of interest mj 
by order pursuant to Section 305(b) or Section 307(¢), 


Orders granting or denying applications for a deternin 
tion that the trusteeship under the indenture to be 
qualified and another indenture is not so likely to 
involve a material conflict of interest as to make it 
necessary in the public interest or for the protection i 
investors to disqualify the trustee. 


Orders sustaining or refusing to sustain objections of 
trustee, or declaring that sustained objections have 
been met. 


Determination on applications relative to affiliation 
between Trustees and Underwriters. 


Se 


At 
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SECURITIES ACT OF 1933 


Other Adjudicatory Proceedings under the 
Securities Act of 1933 


4 b To waive certain conditions for use of exemption from 
Rule 240(d) registration under Regulation A-M, 
on ’ 
Rule 242(f) To waive certain conditions for use of exemption from 
registration under Regulation A. 
on 
Rule 255 To authorize a shorter period of time after filing of 
notification under Regulation A to commence public offering. 
on 
Rule 256(f) To authorize a shorter period of time for use of amended 
offering circular under Regulation A after filing. 
) 
Rule 258 To authorize a shorter period of time for use of sales 
material after filing. c 
- 
a 
be Rule 261 To suspend exemption under Regulation A. 5 
Rule 324 To refuse to accept for filing under Regulation B any list oa 
atean:, of persons on whose behalf an offering sheet is filed if c 
such list contains the names of any persons who are not 
t mad registered as dealers under Section 15 of the Securities = 
(e), Exchange Act of 1934. 
rain: Rule 340 To suspend exemption under Regulation B. 
@ 
o Rule 350 To consent or deny consent to withdrawal of offering sheet 
it under Regulation B, 
tLon «i 
Rule 354 To permit amendment to offering sheet to become effective 
! under Regulation B. 
is of 
ve Rule 356 Order terminating effective date of offering sheet under 
Regulation B. 
-Lon Rule 380 To suspend exemption under Regulation B-T. 


Rule 390 To eonsent or to deny consent to withdrawal of prospectus 
under Regulation B-T. 


Rule 394 To permit amendment to prospectus under Regulation B-T 
to become effective. 


Attachment E-1 
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Section 3(b) cont'd. 
Rule 651 To waive certain conditions for use of exemption 
from registration under Regulation F. 
Rule 652 To authorize a shorter period of time after fi14. 
of notification under Regulation F to commence 
Public 
offering. 
Rule 654 To authorize a shorter period of time for use of 
sales material after filing. 
Rule 656 To suspend exemption under Regulation F, . 
Section 3(c) 
Rule 604(a) To authorize a shorter period of time after filing of k 
notification under Regulation E to commence public offerin, 
. Rule 604(c) To authorize a shorter period of time for filing of any 
it amendment to a notification under Regulation E, 
Rule 605(e) To authorize a shorter period of time after filing of 
amended offering circular under Regulation E for its use, 
q Rule 610 To suspend excmption under Regulation E, 
' 
7 Section 7 
; Rule 437 To consent to dispense with the written consent of any perm 
named in the registration statement as having prepared or 
certified a report or valuation. 
=" Rule 446 To require filing of any documents omitted from filing 
oe pursuant to this rule. 
; Section 8(a) Acceleration of effective date of registration statement, 
Rule 475 To consent to filing of amendment to registration statenmt, 
Section 8(c) Determination of date upon which an amendment filed after 
the effective date of a registration statement shall becom 
effective. 
Section 8(d) Order lifting stop order. 
Section 8(e) To authorize an examination to determine whether a stop 
order should issue under Section 8(d). 
A 


Attachment E-2 
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Rule 477 


Section 10(b) 
Rule 434, 4344 
Rule 434A(g) 


Schbdule A, Item 30 
Rule 485 


Form S= 
feriy, Instruction 13 


to Financial 
” Statements 
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top 


Attachment, E-3 





Granting or denying application for withdrawal 
of registration statement or any amendment or 
exhibit thereto. 


To suspend or prevent the use of summary prospectus, 


To authorize a shorter period of time for use of 
summary prospectus after filing thereof. 


To grant application for non-disclosure of material 
contract provisions, 


To permit the omission of one or more of the 
financial statements required or to the filing in 
substitution therefor of appropriate statements of 
comparable character. To require the filing of 
additional financial statements, 
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Other Adjudicatory Proceedings under the 
Trust Indenture Act of 1939 
Section 305(b) Order rescinding refusal order. 


307(c) Acceleration of effective date of application for 
qualification of indentures. 


Determination of date upon which an amendment filed after | 
the effective date of an application for qualification 9 
an indenture shall become effective. 


Rule 7a-7 Consent to filing of an amendment to application for 
qualification of indenture. 


Attachment F 
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Section 


3(a) (11) 
$(a) (12) 
3(d) 
6(a) 
6(a)(2) 


8(b) 
8(¢) 


9(a) (6) 
9(b) 
9(c) 


10(a) 
10(b) 


11(a) 


11(b) 


12(b) and (¢) 


12(d) 
12(f) 


Attachment G-1 


Rulemaking proceedings under the 
Securities Exchange Act of 1934 


To add to the definition of equity securities. 

To add to definition of exempted securities. 

To define technical trade and accounting terms, 

To prescribe the form of an exchange registration statement. 


To prescribe data to be included in an exchange registration 
statement. 


To provide for the net capital requirement of brokers or 
dealers. 


To provide conditions under which certain members, brokers, 
and dealers may hypothecate customers’ securities. 


To permit stabilization, etc., of securities prices. 
To permit puts, calls, straddles or other options. 


To permit guarantees, etc., of puts, calls, straddles or 
other options by exchange members. 


To prohibit stop-loss orders and short sales, 


To define manipulative or deceptive devices in connection 
with the purchases or sales of securities, 


To regulate floor trading and excessive trading by members 
of registered exchanges. 


To restrict the activities of odd-lot dealers and specialists 
and to regulate disclosure of information in the possession 
of specialists. 


To provide the form and contents of applications for 
registration of securities on national securities exchanges. 


To permit unissued securities to be registered. 


To suspend unlisted trading privileges for classes of 
securities, and to exempt securities which have unlisted 
trading privileges from provisions of Sections 13, 14, or 
16 of the Act. 









\~ 
” 
. 
- 
. 
. 


eVewre: we a Bess & 








568 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Section 


13(a) 


13(b) 


13(¢) 


14(a) and (b) 


15(b) 


15(c) (1) 


15(¢) (2) 


15(c) (3) 


15(d) 


15A(a) 


15A(f£) 


15A(4) 


16(b) 


16(d) 


Attachment G-2 


To prescribe information in periodic reports and the 
copies which must be filed, and to require certification | 
of financial statements contained therein, 


To prescribe the form of periodic reports. 


To require different types of reports for specified 
classes of issuers. 


To regulate the solicitation of proxies in respect of 
securities registered on a national securities exchange 


To prescribe information in registration applications of 
brokers and dealers. 


To define fraudulent, manipulative, or deceptive devices by 
brokers and dealers. 


To define and prescribe means designed to prevent fraudylgy| 
manipulative, or deceptive practices and fictitious quots 
by brokers and dealers. 


To provide safeguards with respect to the financial 
responsibility of brokers and dealers, 


To provide for periodic reports by issuers under the 
Securities Act of 1933 who are required to undertake to 
file supplementary and periodic information, and to exempt 
securities not comprehended within the purposes of this 
subsection. 


To prescribe the form of registration statements for 
associations of brokers or dealers and data to be contained 
therein. 


To prescribe forms of notice of withdrawal of registered 
associations of brokers or dealers. 


To provide for filing of changes of the rules of registered | 
associations of brokers or dealers. 


To exempt transactions of insiders from recovery of short: 
term profits where not comprehended within the purpose of 
the subsection. 


To subject foreign or domestic arbitrage transactions to 
provisions respecting short-term profits. 
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Attachment G-3 


To require the keeping of records and submission of reports 
by persons regulated. 


To adopt rules and regulations as may be necessary for the 
execution of the functions vested in the Commission by the Act. 


To make information available to the public and fix the price 
to be charged therefor. 


To restrict brokers’ or dealers’ transactions on foreign 
exchanges. 


To prohibit the transacting of business in securities outside 
the United States where it is conducted for the purposes of 
evasion of the Act. 
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Rulemaking Proceedings under the 
ives t Advisers Act of 1 


Section 

202(a) (11) To exempt persons not within the meaning of the Act, Se 

203(c) To prescribe the form and content of applications for 
registration with certain limitations. se 

204(a) To prescribe forms for annual and special reports by 
investment advisers. 

210(a) To exempt from public disclosure information in application - 
for registration and in reports filed by investment advisers, 

211 To adopt rules and regulations as are necessary or 


appropriate for the exercise of powers conferred by the Act, 


Sac 


Sec 


Sec 


Sec 


Sec 


Attachment H 
Att 
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Act, 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 571 


Adjudicatory Proceedings under the Securities Exchange Act 

of 1934, (15 U.S.C., secs. 78a-78}j) in which a final determina- 
tion is required by law or by current agency regulation to be 
made on the basis of a record of a hearing at which interested 


parties 


section 6(e) 


section 12(£): 


Section 15(b)% 


Section L5A(e): 


Section 15ACh) (1): 


Section 15A(h) (3): 


Section 15A(k)(1)3 


Section L5A(k)(2)3 


ection L5A(1)(1): 


Attachment I-1 
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ate entitled to present their views: 


To deny registration of an exchange as a national 
securities exchange. 


(1) To continue or extend unlisted trading privileges 
to a security; and (2) to terminate or suspend unlisted 
trading privileges. 


To revoke or to deny registration as a broker-dealer 

upon finding that denial or revocation is in the public 
interest and that certain statutory disqualifications exist; 
to suspend or to expel from membership in a national 
securities association or a national securities exchange. 


To postpone the effective date of broker-dealer registra- 
tion until final determination on the question of denial 
of registration. 


To suspend broker-dealer registration if such suspension 
shall appear to the Commission to be necessary or 
appropriate in the public interest or for the protection 
of investors, pending final determination whether any 
broker-dealer registration shall be revoked. 


To deny the registration of a national securities associa- 
tion. 


To affirm or dismiss an order entered by a registered 
securities association in a disciplinary action by such 
association against a member thereof. 


To review the denial of membership in a registered 
securities association. 


To abrogate any rule of a registered securities associa- 
tion, if it appears to the Commission such abrogation is 
necessary Or appropriate to assure fair dealing by members 
and otherwise to protect investors. 


To alter or supplement the rules of a registered securities 
association as to certain specified matters, 


To suspend or revoke the registration of a registered 
securities association for violation of the act or rules 
thereunder, the failure to enforce compliance with its 
own rules, or-other activity tending to defeat purposes 
of section 15A. 


a7 
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To suspend or expel a member from a registered Securiy;,| 
association upon finding that such member is subject 1 | 
certain statutory disqualifications. rT 


To remove from office any disqualified officer or din, 
of a registered securities association. y 


ec 


To suspend or withdraw the registration of a natj{ong) 
securities exchange for violation of the act or the ry 
and regulations thereunder, or for failure to enforce le 
compliance therewith by a member or an issuer of g ject 
security registered thereon, 


To deny, suspend the effective date of, suspend, or y: 
° . ‘ . ithg 

the registration of a security if the issuer has failed 
comply with the act or the rules and regulations there 
Nau 


To suspend or expel any officer or member of a nation) 
securities exchange who has violated any provision of y 
act or the rules and regulations thereunder, or who ha 
effected any transaction for any person he has reason: 
believe is violating the act or the rules and regulatio 
thereunder. 


To alter or supplement the rules of a national securitis 
exchanee in respect of certain matters enunerated in th 
section. } 
To sustain objections to non-disclosure of material ¢ 

provisions in certain cases. 


Att 
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Other Adjudicatory Proceedings under the Securities Exchange Act 
of 1934, or the Rules and Regulations adopted thereunder; 


Section 5: 


Section 6(e): 


Rule X-6A-1(d): 


Section 6(f): 
Rule X-10B-2(d) (2): 
Rule X-10B-6(f): 
Rule X-10B-7(0): 
Rule X-10B-8(f): 


Section 1l(c): 


Rule 12b-25 


Section 12(d): 


Rule X-12F-2(b): 


Section 14: 
Rule l4a-b 
Rule 14a-11(e) 


Rule 14a-8 


' Attachment K-1l 
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To exempt an exchange from registration where, 
because of the limited volume of transactions on 
such exchange, registration is not practicable, 


To declare effective thd registration of a nationg) 
securities exchange. 


To request an exchange to file a new registration 
statement. 


To permit an exchange to withdraw its registration, | 
To declare an exchange distribution plan effective, | 
To exempt transactions from Rule X-10B-6, 

To exempt transactions from Rule X-10B-7, 
To exempt transactions from Rule X-10B-8, 


To exempt an exchange and its members from the proviy 

of section 11(a) and (b) and the rules adopted ther 
when the limited volume of transactions on the exchang 
make application of such provisions impracticable an 
unnecessary. 

To grant or deny extension of time for filing require | & 
information, documents or reports. 


(1) To accelerate the effectiveness of the registrati: 
of a security on an exchange; and (2) to impose term 
on the withdrawal of registration of a security, 


To determine that a security after changes is 
substantially equivalent to a security theretofore 
admitted to unlisted trading privileges. 


To authorize a shorter period of time for filing of 
preliminary copies of proxy solicitation material tha | 
that prescribed by the rule. 


To permit filing of objection to inclusion of stock- 
holders' resolutions in management proxy statement 
within a shorter period of time than that prescribed 
by the rule. A 








ar 
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To permit filing of information specified by 
Schedule 14B within a shorter period of time than 
that prescribed by the rule; in the case of 
additional filings, a longer period of time. 


To accelerate effective date of application for 
registration as a broker-dealer - to defer the 
effective date of the registration of a broker-dealer 
until the 30th day after the filing of an amendment 
to the application for registration, where the 
amendment is filed before registration becomes 
effective. 


To postpone the effective date of broker-dealer 
registration not more than 15 days, pending final 
determination whether registration shall be denied. 


To impose such terms and conditions as the Commission 
may deem necessary in the public interest or for the 
protection of investors upon withdrawal of broker-dealer 
registration. 


To cancel registration as a broker-dealer or of an 
application for registration as a broker-dealer if 
such broker-dealer is no longer in existence or has 
ceased to do business as a broker-dealer. 


To suspend or withdraw the exemption of members of an 
exchange from the net capital rule. 


To approve or direct the admission to or the continuance 
in membership of a member of a national securities 
association in certain cases where such member or any 
controlling or controlled person of such member is 
subject to certain disqualifications. 


To cancel, reduce, or require the remission of a 
penalty imposed upon a member by a national securities 
association. 


To declare effective a plan by an exchange to destroy 
or dispose of certain records filed pursuant to the 
Act. 
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Section 19(a) (4): To suspend trading summarily for a period not 
exceeding 10 days in any security registered ona 
national securities exchange, or with the approval 
of the President, to suspend summarily al] trading 
for a period not exceeding 90 days on any national 
securities exchange. 

Section 24(b): To afford confidential treatment to an application - 

Rule 24b-2 report or document filed with the Commission, —- 


* * * 


In addition to the sections and rules of the Securities Exchange Ag, | sect! 
specifically enumerated as a part of this attachment K, all of the proces) — 
listed in attachments G and H, supra, and L, M, and N, infra, may result {y 
final determinations not made on the basis of a record of a hearing at vig 
interested parties may present their views under both the Securities 
Act and the Investment Advisers Act. 


4 
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t Other Adjudicatory Proceedings under tlie lnvestment 
| on Advisers Act of 1940, (15 U.S.C., secs. 80b-1-21), 
vena or the rules and regulations adopted thereunder: 
Tading 

‘tional 


section 202(a)(11)(F): To exempt certain persons from 
cation inclusion in the definition of 
' investment adviser. 
section 203(e): To postpone the effective date of 
registration as an investment adviser 
for not more than: 3 months. 


ange Aq | jection 203(g): To: impose terms and conditions upon 
procesdiabe withdrawal from registration as an 
esult 4 investment adviser. 

at 

8 To cancel the registration or applica- 


tion for registration of an investment 
adviser who the Commission finds is no 
longer engaged in business as an 
investment adviser. 


Attachment L 
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| 
i 


Enforcement Procedures relating to investigations and 
litigation arising under the statutes administered by 
‘ the Commission which are, final determinations: 


1. Formal Orders of Investigation: 
The Commission determines whether its power to issue subpoongs 


and administer oaths in connection with an investigation should be 
delegated to staff members through a formal order for investigation, 
Section 19(b) and 20(a), Securities Act of 1933; Section 21(b), Securit. 
ties Exchange Act of 1934; Section 18(c), Public Utility Act of 1995; | 
Section 321(a), Trust Indenture Act of 1939; Section 42(b), Investment 
Company Act of 1940; and Section 209(b), Investment Advisers Act of 1949, 


The Commission thereafter decides whether to take further action 
or to close any investigation in which it- has issued a formal order of 
‘investigation or has authorized enforcement action. ' 


2. Subpoena Enforcement: 

The Commission decides whether it should apply to a United 
States court for an order requiring compliance with a Commission subpoena 
directed to a person who has refused to appear or produce evidence, 
Section 22(b), Securities Act; Section 21(c), Securities Exchange Act; 
Section 18(d), Public Utility Act; Section 321(a), Trust Indenture Act; 
Section 42(¢), Invegtment Company Act; Sectiop 209(c), Investment 
Advisers Act! and Section 6(c), Administrative Procedure Act. 





3. Granting Immunity: 

The Commission determines whether a person who has claimed 
privilege against self-incrimination in a private investigation or in 
an administrative proceeding shall be compelled to testify or furnish 
evidence. A person so compelled may not be prosecuted on account of any 
matter concerning which he has been compelled to testify or furnish 


evidence, except for perjury in so testifying. Section 22(c), Securities | 


Act; Section 21(d), Securities Exchange Act; Section 18(e), Public Utility 
Act: Section 321(a), Trust Indenture Act; Section 42(d), Investment 
Company Act; and Section 209(d), Investment Advisers Act. 


4. Disclosure of Information: 

(a) The Commission decides whether a witness who has testified in 
a private investigation may obtain a copy of the transcript of his testi- 
mony. Section 6(b), Administrative Procedure Act; Rule XX, Commission 
Rules of Practice; Rule 122, Securities Act; Rule X-4, Securities Exchange 


Act; Rule U-104, Public Utility Act; and Rule T-0~6, Trust Indenture Act, 











(b) The Commission determines whether a member of the staff may 
isclose to any person, except a member, officer or employee of the 
Commission, information obtained in the course of a private investigation. 
Rule 122, Securities Act; Rule X-4, Securities ExcHange Act; Rule-U-104, 
Public Utility Act; and Rule T-0-6, Trust Indenture Act. 
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5. Civil Litigation: 
(a) The Commission determines whether to institute action in the 
appropriate United States courts to enjoin violations of the Acts. 
fection 20(b) and (c), Securities Act; Sections 21(e) and (f), Securities 
Exchange Act; Sections 16(f) and (g), Public Utility Act; Section 321(a), 
frust Indenture Act; Sections 36 and 42(e), Investment Company Act; and 
Section 209(e), Investment Advisers Act. 


(b) The Commission decides whether an action instituted by it 
be disposed of on any basis other than a judgment and decree for 
the full relief sought in the action. 


6. Contempts: 


The Commission determines whether civil or criminal contempt actions 
should be initiated by it against a person who fails to comply with the terms 
of court orders entered in actions instituted by the Commission 


7. Criminal Referrals: 

The Commission decides whether evidence concerning violations 
as a result of its investigations should be referred to the Attorney 
General for criminal prosecution. Section 20(b), Securities Act; 
Section 21(e), Securities Exchange Act; Section 18(f), Public Utility 
Act; Section 321(a), Trust Indenture Act; Section 42(e), Investment 
Company Act; and Section 209(e), Investment Advisers Act. 


Attachment M-2 
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Enforcement Procedures Relating to Administrative 
Proceedings under the Securities Exchange Act of 1934 
and the Investment Advisers Act of 1940 which are 
final Determinations 


1. Administrative Proceedings Generally: 


The Commission determines whether to institute 
those proceedings under the Securities Exchange Act of 1934 and 
the Investment Advisers Act of 1940 listed in Attachments G, H, 
I,,J, K and L (except those proceedings that must be instituted 
by individual companies or applicants), and determines the 
grounds upon which such proceedings are to be based. 


2. Broker-dealer proceedings: 


a. The Commission determines whether proceedings 
under Section 15(b) of the Securities Exchange Act to revoke, 
suspend or deny the registration of a broker-dealer, to suspend 
or expel from membership in a national securities association 
or from a national ‘securities exchange; or under Section 203(d) 
of the Investment Advisers Act of 1940 to revoke, suspend or deny 
the registration of an investment adviser, are to be public or 
private proceedings. 


b. The Commission determines which persons are to 
be named as causes of any sanctions that may be imposed in such 
proceedings. 


3. Motions, etc. 


The Commission rules on various motions and 
procedural applications made during the course of hearings. Rules 
IV, V, and VI, Rules of Practice. 


4, Offers of Settlement: 


The Commission determines whether to accept an 
offer of settlement made by an interested party during the course 
of any adjudicatory proceeding listed in Attachments I and J, 
Section 5(b), Administrative Procedure Act, 


Attachment W 
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| lic Utilit t 


Listed below are the instances, and the procedures leading thereto, 
in which the Commission makes final determinations under the Holding Company 
Act. 


section 2(a)(3): Upon application or by rules or regulations the Commission 
psy declare that certain classes of companies may not be deemed electric 


anies. The Commission may condition its order granting an 
utility comp 
wplication go as to require periodic applications for the renewal of such 


order. Upon ites own motion or upon application the Commission has power to 
revoke such order. 


Section 2(a)(4): Upon application or by rules or regulations the Commission 
my declare that certain classes of companies may not be deemed gas utility 
companies . The Commission may condition its order granting an application 

. so ag to require periodic applications for the renewal of such order. Upon 
its om motion or upon application the Commission has power to revoke such 
order. 


Section 2(a)(7)(B) First Sentence: The Commission may on its own motion 


| declare a person to be a holding company irrespective of stock ownership. 


‘ ‘ Bee a"? @ ys . , 
fection 2(a)(7)(B) Second Sentence: Upon_application the Commission may 
declare that a company is not a holding company. As a condition to an order 


granting such application the Commission may require periodic applications 


for renewal of such order. Upon its own motion or upon application the 
Comission may revoke or modify the terms of such order. 


Section 2(a)(8)(B) First Sentence: The Commission may on its own mOtion 
| declare a person to be a subsidiary company irrespective of stock owfiership. 


Section 2(a)(8)(B) Second Sentence: Upon_application the Commission may 
declare that a company is not a subsidiary company. As a condition to an 
‘order granting such application the Commission may require periodic 
applications for renewal of such order. Upon its own motion or upon 
application the Commission may revoke or modify the terms of such order. 





i 
Section 2(a)(11)(D): The Commission may determine that any person or 


class of persons should be subject to the obligation, duties and liabilities 
of affiliates of a company. 


Section 2(b) : The Commission may determine the appropriate method of 
publication of its determination of affiliates in accordance with Section. 


| Xa)(11)(D). On its own motion or upon application the Commission may 


ke an order declaring a person to be a holding company, subsidiary 
company, or affiliate. 


fection 3(a): ‘By rules and regulations, upon its own motion or by order, 


wn dpe ication the Commission may exempt certain holding companies and 
ies, as such, from any provisions of the Act. 
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Section 3(b): By rules and regulations, upon its own motion, or by ord 
upon application the Commission may exempt any subsidiary company, ag such i 
from any provisions of the Act. ’ 


Section 3(c): On its own motion or upon application the Commission may 
revoke exemption orders, entered under Sections 3(a) or (3(b). 


Section 3(d): By rules and regulations the Commission may conditionally 
or unconditionally exempt specific classes of persons from the Tequirement; 
of the Act imposed on subsidiaries or affiliates and may provide to the | 
extent determined appropriate that such specific classes shall not be deen, 
subsidiaries or affiliates. 


Section 5(a): By rules and regulations the Commission may prescribe the 
form of notification of registration for holding companies. 


Section 5(b): By rules and regulations or order the Commission may pregerj, 
the time and form for the filing of registration statements by registeres 


holding companies. 


Section 5(b) (1): By rules and regulations or order the Commission may 
prescribe the documents to be included in the registration statement, 


Section 5(b)(2): By rules and regulations or order the Commission may 


prescribe the form and details and necessary documents regarding registere 
holding companies and their associate companies to be included in the 
registration statement. 





Section 5(b)(2)(H): By rules and regulations the Commission may require 
certification by an independent public accountant of balance sheets containy 
in registration statements. 


Section 5(b)(2)(1): By rules and regulations the Commission may require 
certification by an independent public accountant of profit and loss | 


statements contained in registration statements. 


Section 5(b)(3): By rules and regulations or order the Commission may 
prescribe further information or documents to be included in registration 
statements. 


Section 5(c): By rules and regulations or order the Commission may perait 
registered holding companies to file preliminary registration statements 


and to fix the time for filing complete registration statements. 


Section 5(d): Upon application the Commission may find that a registered 
holding company has ceased to be a holding company and so declare by order, | 


Section 6(b) First Sentence: Upon application the Conmission may permits 
registered holding company or subsidiary to issue, renew or guarantee certél 


short-term notes and drafts in excess of 5% of the principal amount and pét 
value of the company's other outstanding securities. 





Attachment 0-2 





— on cc ice —<—_ a_i )6=6e eee am as eee 


ao oOo ws ae of igo 








iLly 
ments 
oe 


deene: 


the 


Teseri, 
red 


ay 
stered 


uire 
ontaine 


uire 


ay 
‘tion 


pernit 
mts 


tered 


order, | 


rmit @ 
» certal 
and pet 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 583 


Section 6(b) Third Sentence: By rules and regulations or order subject 
to such terms and conditions as it deems appropriate the Commission may 


exempt securities of certain subsidiaries from the provisions of 
sections 6(a) and 7 of the Act. 


Section 6(b) Last Sentence: By rules and regulations or order the 
Commission may prescribe the information to be contained in the certificates 
of notification required to be filed by the issuer of any security exempt 
from Section 6(a). 


Section 7(a) : By rules and regulations the Commission may prescribe the form 
of the declaration required to be filed by registered holding companies and 
subsidiaries regarding transactions in their securities. 





Section 7(a)(1): By rules and regulations or order the Commission may 
prescribe which of the information and documents required to register a 
security under Section 7 of the Securities Act of 1933 should be included 
in a declaration. 





Section 7(a) (2): By rules and regulations or order the Conmission may 
prescribe such additional information in such form and detail and such 


documents regarding the declarant or any associate company, the particular 
security, and compliance with such state laws as may be applicable, to be 
included in the declaration. 





Section /(b): By rules and regulations or order the Commission may prescribe 
the time within which the declaration shall become effective. It may require 


the declarant to show cause why the declaration should become effective. 
The Comission has power to permit a declaration to become effective as filed 


or as amended and may prescribe terms and conditions upon which a declaration 
may be anended. 


Section /(c)(%): The Commission must determine whether to make the findings 
tequired by Section 7(c) in order to permit a declaration to become effective. 


Section 7(c)(1)(B)(iii): By rules and regulations or order the Commission 
may prescribe the type of assets which can secure securities issued pursuant 
to Section 7(b). : 


Section /(c)(3): By rules and regulations or order the Commission may 
authorize the issuance and sale of securities of registered holding companies 


or subsidiaries which the issuer was authorized prior to January 1, 1935 
to issue. 


Section 7(d); The Commission is authorized to make findings which would 
preclude a declaration from becoming effective. 3 
Section 7(e): The Commission is authorized to make findings which would 
prevent the exercise of a privilege or right to alter the priorities, 


preferences, voting powers, or other rights of the holders of an outstanding 
security. 
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Section 7(f): The Commission may impose terms and conditions in an Ore, | 
permitting a declaration to become effective. 


= ete 


Section 7(g): The Commission need not permit a declaration to become 
effective when informed by a State commission having jurisdiction the sec 
State Laws have not been complied with unless the Commission ig Satistin cor 
that compliance has been effected. 


sis 


Section 9(c)(2): By rules and regulations the Commission may Prescribe 
kind and amount of marketable securities which registered holding Company, 


or subsidiaries may acquire without approval of the Commission, 


Section 9(c)(3): By rules and regulations or order the Conmission may 
prescribe the kind of, and limitations on, commercial paper and other 


securities which may be acquired by registered holding companies or 
subsidiaries in the ordinary course of business without approval by the 
Commission. 


Serbs 


at 


Section 10(a): By rules and regulations the Commission may prescribe thy sk 
form of application required to be filed by a person who seeks approval y 

the acquisition of securities or utility assets or of any other interes, Sec 
any business. 


prescribe the type of information and documents to be included in an 


cou 
nec 
Section 10(a)(1): By rules and regulations or order the Commission may 
tion for the acquisition of securities. | te 


Section 10(a)(1)(G): By rules and_regulations the Commission may requir 
the certification by an independent public accountant of balance sheets a 


profit and loss statements to be included in an application for the 
of securitics,. 


Saez fF 


prescribe the information required in an application for the acquisitions 


Section 10(a)(2): By rules and regulations or order the Commission may | Sec 
Cor 
utility assets, | nec 


Section 10(a)(3): By rules and regulations or order the Commission may Se 
prescribe the type of information required to be contained in an applicatia| o 
the 


for the acquisition of any other interest in any business. 


Section 10(b) First Sentence: The Commission has the power to determing Se 
whether to make the findings specified in this section for refusing “a the 


&@ proposed acquisition of securities, utility assets, or of any other 
in any business. det 


Bection 10(b) Second Sentence: The Commission may condition its approval Sec 
the acquisition of securities of another company upon a fair offer te a 


purchase other securities of such company. 


Section 10(c)(2): The Commission has the power to prevent the acquisitin 
of securities or utility assets of a domestic public utility or a domestl 


holding company if the Commission does not determine that the proposed 
acquisition meets the standards of Section 11. 
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Order : section 10(d) First Sentence: By rules and regulations or order the 
| (omission can determine the time after which an application under 
section 10 will be granted or denied. 
- 0(d) Second Sentence: The Commission may prescribe terms or 


isfies conditions upon which an application may be amended. 


10(e): By order the Commission may prescribe terms or conditions 
ribe ty, in respect to an acquisition of securities or utility assets. 


10(£): The Commission may determine not to approve an acquisition 
t to an application if the Commission is not satisfied that applicable 
may state Laws have been complied with unless the Commission determines that 
er such compliance would be detrimental to the carrying out of Section 11 of 
the Act. 


Section 1l(a): The Commission has the duty and the power to conduct 
| gxaminations of registered holding company systems to determine what action 
be the should be taken to effect compliance with Section 11(b). 
on fection 11(b) (1): By order the Commission may require a registered holding 
company and its subsidiaries to take action which the Commission finds 
: necessary to meet the integration requirements of this Section. 


Section 11(b) (1) proviso: The Commission may permit a registered holding 
equirs 


"the 


company to control additional integrated public utility systems if it makes 
the determinations required by subparagraphs (A)(B) and (C) of this Section. 


ots wi) fection 11(a)(1) Second Sentence: The Commission may permit the retention 
) ofan-interest in any business (other than the business of a public utility 


company as such) if it makes the determinations required by this Section. 


| may Section 11(b)(2): By order the Commission may require a registered holding 
ditions | company and its subsidiaries to take such steps as the Commission finds 
necessary to achieve the simplification requirements of this Section. 


may —s Section. 11(b)(2)t Penultimate Sentence: By order the Coumission may revoke 
plicatin| a modify orders previously made under Section 11(b) if it determines that 
| the conditions upon which the initial order was predicated do not exist. 


raine ll(c): Upon a showing by the applicant that it will be unable in 

| to pent) the exercise of due diligence to comply with an order under Section 11(b), 

er tte te Com seton may extend the time for compliance for another year if it 
determines such extension would meet the standards of Section 11(c¢). 


proval fection 11(d) First Sentence: The Commission may determine to apply to 
to ‘ court to enforce an order under Section 11(b). 
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Section 11(d) Second Sentence: The Commission may determine whether 
it desires to accept appointment by an enforcement court as a trustee, 


Section 11(d) Third Sentence: The Conmission may determine whether a 
reorganization plan proposed by a trustee is fair and equitable. 


Section 11(d) Fourth Sentence: The Commission may propose a plan for the 


purpose of Section 11(d). By rules and regulations the Commission may 
define a person having a bona fide interest for the purpose of Proposing ¢ 
plan. 


Section ll(e) First Sentence: By rules and regulations or order the 
Commission may provide for the submission and approval of plans filed by 


registered holding companies and subsidiaries for compliance with Section Li()) 


Section 11(e) Second Sentence: The Coumission may determine whether a Iplm 


is necessary to effectuate Section 11(b) and fair and equitable to the 
persons affected by the plan,and the Commission, at the request of the 
company, may apply to a court to enforce such plan. 


Section 1l(e) Third Sentence: The Commission may accept appointment by an 


enforcement court as a trustee to carry out a plan. 


Section 11(f) First Sentence: The Commission may accept appointment as a 

trustee or receiver by a court of the United States whether under Section 
11(£) or otherwise for any registered holding company or subsidiary, and | 
the Commission has the right to be heard by the court before any person 
other than the Commission is appointed as such trustee or receiver, i 


Section 11(f) Third Sentence: The Commission has power to determine whether 
to approve any plan of reorganization. 


Section 11(f) Fourth Senterce: The Commission may propose a reorganization | 
plan and by rules and regulations may prescribe the wanner pursuant to 
which any person having a bona fide interest (as defined by the Commission's 
rules and regulations) may propose a plan. 


Section 11(f) Fifth Sentence: By rules and regulations or order the 
Commission may require that fees and expenses in connection with a re- 


organization shall be subject to approval by the Commission. 


Section 11(g)(1): The Commission may require the furnishing of any 
information it deems necessary regarding any plan or ite sponsor, in the 
event a plan is filed byaa person having a bona fide interest (as defined 


by the Commission's rules and regulations). 
Section 11(g)(2): The Commission may determine the nature of its report 


or an abstract thereof which must be prepared for submisdion to persons 
sélicited in connection with a reorganization as specified in Section 11(,). 
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section lL 3): By rules and regulations or orders the Commission may 
escribe requirements for solicitations in reorganization proceedings 
 aiiee registered holding companies and subsidiaries. 


Section 12(b): By rules and regulations or-orders the Conmission may 
rescribe the standards for permitting extensions of credit or indemnifica- 
i within a registered holding company system. 


Section 12(c): By rules, regulations or orders the Commission may prescribe 
the standards for the payment of dividends by registered holding companies 
and their subsidiaries and the carrying out of transactions in their own 
securities. 


Section 12(d): By rules, regulations or orders the Commission may prescribe 
the standards for permitting the sale by registered holding companies of 
securities which they own of public utility companies or of utility assets, 


Section 12(e): by rules, regulations or orders the Commission may prescribe 
the standards for permitting the solicitation of proxies regarding any 
security of a registered holding company or a subsidiary. 





Section 12(f): By rules, regulations or orders the Commission may prescribe 
standards for permitting the carrying out of any transactions between 
companies in the same holding company system or with any affiliates of such 
companies. 


Section 12(g): By rules, regulations or orders the Commission may prescribe 


standards with respect to the carrying out of any transactions by any 
public utility company with any affiliates thereof. 


Section 12(1): By rules, regulations or order the Commission may prescribe 
forms required to be filed by persons engaging in any "lobbying" activities 
enumerated in this Section. 


Section 13(a): By rules, regulations or order the Commission may conditionally 
or unconditionally permit the rendering of services by registered holding 
company otherwise prohibited by this Section, 


Section 13(b) First Sentence: By rules, regulations or_order the Commission 
may prescribe terms and conditions and limitations und prohibitions regarding 
the rendering of services by any subsidiary company of a registered holding 


company or by any mutual service company to any associate company of such 
subsidiary or mutual company. 


satis 13(b) Second Sentence: By rules, regulations or order the Commission 
may 


irectly or indirectly exempt service transactions from the limitations 
of this Section if the Commission determines the prerequisites enumerated 
in this Section are satisfied. 


Section 13(c): “By rules, regulations and orders the Commission may prescribe 
the standards for rendering of service to classes of companies and by classes 
of service as specified by the Commission. 
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Section 13(d): By rules, regulations and orders the Commission may 
prescribe terms and conditions upon which applications may be made for 
approval of mutual service companies, for the granting and continuance 

of such approval, and may prescribe standards for the carrying out of 
transactions between mutual service companies and members and affiliates, 


Section 13(d) Second Sentence: The Commission may determine whether the 
manner in which a mutual service company is organized and conducting its 


business is offering a reasonable saving to member companies over the 
cost to such companies of comparable services performed by independent 
persons. 


Section 13(d) Third Sentence: Upon its own motion or at the request of 

a member company or of a State commission the Commission may require the 
equitable reapportionment of costs among member companies or the elimination 
of any services to a member company which does not bear ite fair proportion 
of cost or which by reason of its size or other circumstances does not 
require such services. 


Section 13(d) Fourth Sentence: The Commission may revoke, suspend or modify 
the approval of any mutual service company if the Commission determines that 
there has been a violation of this Section or any rules, regulations or 
order thereunder, 


Section 13(e): By rules, regulations or orders the Commission may prescribe | 

the standards for the rendering of services by any affiliate to a public 

utility company or registered holding company or subsidiaries thereof, | 
| 


Section 13(f): By rules, regulations or orders the Commission may prescribe 
the standards for the rendering of services to registered holding companies 
or subsidiary companies or public utility companies by any person whose 
principal business is rendering services to public utility or holding companie, 


Section 13(g) First Sentence: The Commission for the purpose of recommending 
further legislation may conduct investigations regarding the rendering of 


services to holding companies, subsidiaries companies and public utility 
companies. 


Section 13(g) Second Sentence: The Commission may make reports to Congress 
regarding such investigations with its recommendations for legislation. 


peston ta) Thin Gentence: On the basis of such investigations the 
ssion may classify the different types of services and make reconmenda- 
tions regarding such services in relation to public utility companies of 
different kinds and sizes and the costs incurred thereunder and the econonis 
resulting therefrom; such recommendations may be made available to State 
commissions, public utility companies and to the public in such form and at 
such reasonable charge as the Commission may prescribe, 
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tion 14: By rules, regulations or order the Commission may prescribe 
for registered holding companies and mutual service companies the forms _ 
and reports required to be filed with the Commission and whether they 
should be certified by an independent public accountant. , 


| tion 15(a): The Commission may prescribe the accounts required to be 


tion 15(b): The Commission may prescribe the accounts to be kept by 
effiliates of registered holding companies and subsidiaries, 


tion 15(c): The Commission may prescribe the accounts required to be 
kept by mutual service companies and affiliates thereof, 


don 15(d): The Commission may prescribe accounts required to be kept 
by every person whose principal business is the performance of services 
for a public utility or holding company. 


Section 15(e): The Commission may approve the keeping of accounts in any 
manner other than as prescribed by the Commission. 


Section 15(£) First Sentence: The Commission may prescribe the manner in 


which it or any member thereof may examine any accounts required by the 
Commission to be kept by any person. 


Section 15(£) Second Sentence: The Commission may prescribe the manner of 


accounting for particular items and may require entries to be modified or i 
supplemented so ae properly to show the cost of any asset or any other cost. 


Section 15(g): The Conmission may prescribe the manner in which the holders 
of any Security of a registered holding company, subsidiary company, or 
affiliate may examine the books and recofds of such companies, 


a 


Section 15(h): The Commission may prescribe the manner in which books of 
a mutual service company may be examined by member companies and public 
utility or holding companies for which said persons perform services. 


wniform systems of accounts for pergons subject to the provisions of 
Sections 15(a), (b), (c) or (d). 


tieete & K14WEt 2 ¢ 


tion 17(a): The Commission may prescribe the forms required to be filed 
by officers or directors of registered holding companies regarding their 
ownership of securities of such holding companies or subsidiaries, 


‘iggtton 17(b):. By rules and regulations the Commission may exempt trans- 


:aetions by officers or directors of registered holding companies and 
their subsidiaries from the Act's provisions concerning short-sewing profits. 
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Section 17(c): By rules and regulations the Commission may exempt speci. | 
fied persons from the restrictions imposed upon them by this Section which 


otherwise prevent them from being officers or directors of registered 
holding companies or subsidiaries. 


Section 18(a) First Sentence: The Commission may institute and conduct 


investigations to determine whether any persons have violated or are 
about to violate the Act and the rules and regulations thereunder, or to 
aid in the enforcement of the Act, or, in prescribing rules and regula. 
tions, or to obtain information to recommend further legislation, 


Section 18(a) Second Sentence: The Commission may require persons to file 
statements in writing regarding any subject matter of investigation, 


Section 18(a) Third Sentence: The Commission may publish or make available t, 
State commissions information obtained in investigations. 


Section 18(b): Upon its own motion or at the request of a State commission 
the Commission may investigate any registered holding company or companies 
in the same system regarding their business, financial conditions or | 
practices. 


Section 18(c): Any member of the Commission or any officer designated by 
it is empoweréd to administer oaths, to issue subpoenas and take evidence, 


Section 18(d): The Commission may invoke the aid of any court of the 
United States to enforce the Commission's subpoenas. 


i 
Section 18(f) First Sentence: The Commission may bring an action in the 
United States courts to enjoin violations of the Act and to enforce | 
compliance with its rules and regulations or orders thereunder, ; 


Section 18(f£) Second Sentence: The Commission may make criminal reference 
reports concerning such violations to the Attorney Genera). 


Section 18(g): The Commission may appeal to the United States courts for 
the issuance of writs of mandamus commanding any person tc comply with the 
provisions of the Act or any rules, regulations or order thereunder, 


Section 19 First Sentence: The Commission or any member or members thereof 
or any officer designated by it may hold hearings. 


Section 19 Second Sentence: By rules and regulations the Commission may 
prescribe for the admission of parties to proceedings before it. 


Section 20(a) First Sentence: The Commission may make, issue, amend and 


rescind such rules, regulations and orders as it deems necessary to carry 
out the Act including rules and regulations defining accounting, 
technical and trade terms used in the Act, 
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Section 20(a) Second Sentence: The Commission may prescribe the forms 


in which information required to be filed with the Commission shall be 
get forth, the manner of presenting information and financial statements 
filed with the Commission, and the accounts required by the Commission 
to be kept. 


section 20(b): The Commission may impose requirements regarding account- 
ing in addition to those imposed by the provisions of any law of the 
United States or of any State. 


Section 20(c) First Sentence: The Gommission may prescribe the manner in 


which its rules and regulations shall be published. 


Section 20(c) Second Sentence: The Commission may classify persons and 


matters for the purpose of its rules, regulations or orders. 


Section 20(d): By rules, regulations or order the Commission may authorize 
incorporation by reference of any information required to be filed with 

the Commission under this Act, the Securities Act of 1933 or the Securities 
Exchange Act of 1934, 


Section 22(a): The Commission may determine what information filed with 
it may be disclosed to the public, 


Section 22(b): Upon written objection the Commission may determine not 
to make such information available to the public, 


Section 23: The Commission may include in its annual report to Congress 
such information, data and recommendations for further legislation as the 
Commission may find advisable. 

Section 24({a): Upon order of a United States Court of Appeals the Com- 
mission may hear additional evidence and based thereon may modify findings 
of fact previously made in any proceeding which is the subject of review 
before such court. 


LS 


Section 30 First Sentence: The Commission is authorized to make studies 
and investigations of public utility companies and to make public re- 
comendations as to the type and size of geographically and economically 
integrated public utility systems which can best promote and harmonize 
the interests of the public, investors, and consumers. 
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INVESTMENT COMPANY ACT OF 19490 
(15 U.S.C. 8 80a - 1, 80a +52) 


Listed below are the instances, and the procedures leading 
thereto, in which the Commission makes final determinations under the 
Investment Company Act. 


Section 2(a)(9) 


The Commission by order either on its own motion or on 
by an interested person may determine whether a company or a natural person 
shall be presumed to be a controlled person within the meaning of the Act 
and may revoke or modify such order if no longer consistent with the fact, 


Section 2(a)(19) 


The Commission may by rules and regulations or order determine 
that a person is not an investment adviser within the meaning of the Act. 


Section 2(a)(36) 


The Commission may designate by rules and regulations certain 
commercial securities which shall be classified as short-term paper. 


Section 2(a)(39) 


The Commission by rules and restulations may determine the time as 
of which asset values are to be determined and shall permit valuatione of 
securities at cost or other basis for convenience or necessity in complying 
with other laws. The Commission may by rules and regulations or orders, © 
permit any security to be carried at cost when the assets thereof are not 
subject to the limitation provided for in Section 5(b)(1). 


c tio b)(2 


The Commission upon application by an issuer may declare such 
issuer to be primarily engaged in a business other than that of an investaent 
company and therefore not an investment company within the meaning of Section 
3(a)(3). Extension of temporary exemption under this Section may be granted 
by the Commission. The Commission upon its own motion or upon application ° 
may revoke an order under this paragraph. 


Section 6(b) 
The Commission shall, upon application by any employees’ security 


company, exempt by order such company from the Investment Company Ast to the 
extent consistent with protection of investors. 
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Section 6f¢) 


The Commission, by rules and regulations, upon its own motion or 
upon application may conditionally or unconditionally exempt persons, 
securities, or transactions from any provision of the Act. 


Section 6(4) 


The Commission, by rules and regulations or order, shall exempt small 
intrastate closed-end investment companies from any or all provisions of the 


Act. 


Section 6(e) 


The Commission may condition exemptions so as to make certain pro- 
visions of the Act applicable to non-registered investment companies. Such 


determination is made in connection with rules and regulations or orders. 
Section 7(4) 


The Commission may, upon application, permit a foreign investment 
company to register under the Act and to make a public offering of its 
securities. 


Section 8(a) 


The Commission shall, by rule and regulation, prescribe the form 
for notification of registration under the Act. 


Section 8(b) 


The Commission shall, by rules and regulations, fix the time for 
filing and prescribe the form of and information to be furnished in a regis- 
tration statement. 


Section 8(o) 


The Commission shall, by rules and regulations or orders, permit 
the use of documents and information filed under other statutes in lieu of 
forms prescribed under the Investment Company Act. 


Seotion 6(4) 
The Commission may, by rules and regulations or orders, prescribe 


for a mit investment trust a registration statement which eliminates certain 
duplication of information, 
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Section 8(e) 


If it appears to the Commission that a false registration state. 
ment or report has been filed or a required statement or report has not 
filed, The Commission shall potify the company by registered mail and fix 
date for the filing of such statement or report or to correct the same, 
not filed or corrected within the time fixed, the Commission may, after 
notice and opportunity for hearing, suspend or revoke by order the company's 
registration. 


Section 8(f) 


The Commission on its own motion or upon application shall ao 
declare by order if it finds that a registered investment company has cease 
to be an investment company. Upon the taking effect of such order the 
company's registration ceases to be in effect. The denial of applications 
under this sub-section must be by order. 


Section 9(b) 


The Commission, upon application for exemption, shall by order 
exempt persons ineligible to act in certain capacities by reason of Section 
9(a) if certain facts are established. 


Section 10(e) 


The Commission may prescribe by rules and regulations upon its on 
motion or by order upon application extensions of time during which certaiy 
provisions concerning the eligibility of directors may be suspended, 


Section 10( f ) 


The Commission by rules and regulations upon its own motion or ty 
order upon application may exempt transactions from the prohibition against 
investment companies purchasing certain securities during the existence of « 
underwriting syndicate where there is an affiliation between the two, 


Section 11(a) 


The Commission may approve the terms of an exchange offer submitte 
to it although the basis of the exchange is other than the relative net asst 


values. The Commission may prescribe rules and regulations in respect of 
such exchange offers. 
Section 12(a) 


The Commission may prescribe rules and regulations or onters 
regulating margin purchases, joint trading accounts and short sales. 
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section 12(b) 


The Commission may prescribe rules and regulations regulating the 
distribution by an open-end company of its segurities other than through an 


underwriter. 


Section 12(g) 


The Commission may, by order, exempt the acquisition by an invest- 
nent company or a controlled company of the stock of an insurance company 
if it finds the financial condition thereof will be improved. 


Seetion 14(a) 


The Commission may issue a stop order suspending the effectiveness 
of a registration statement under the Securities Act of 1933 and may suspend 
or revoke the registration of the company under the Investment Company Act, 
if the company does not raise net worth required by this subsection within 
90 days in an offering made pursuant thereto. 


fection 14(b) 
The Commission may make a study and investigation of the effects 


of size of investment companies on their investment policy, on the security 
parkets and other matters, and report the results to the Congress. 


Section 16(a) 


The Commission may by order extend the sixty-day period for holding 
of a stockholders’ meeting to fill certain vacancies as required by Section 


16(a). 
fection 16(b) 


The Commission may by order sustain or refuse to sustain written 
pbjections of the trusts to the mailing of certain material to shareholders 
or may by order declare such objections to have been met. 


fection 17(b) 


The Commission shall by order, grant exemption of transactions of 
affiliated persons, promoters and underwriters from the prohibitions of 
Bection 17(a) regarding the sale and purchase of securities and other property 
to and from a registered investment company and controlled companies and the 
borrowing of money or other property from such companies. 
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Section 17(4) 


The Commission may prescribe rules and regulations covering 
joint transactions in which affiliates of an investment company or a prinetp,) 
underwriter for such company and the company are participants. 


Section 17(e)(2) 


The Commission may by rules and reguletions or order permit large 
brokerage commissions than specified in this paragraph in the purchase ané al: 
of securities. 


Section 17(f) 


The Commission may prescribe yules and regulations for stock exe 
member firms acting as custodian of portfolio securities of an investment 
company, and may prescribe or orders for safekeeping 
procedures when investment companies maintain their portfolio securities ip 


their own custody. Such rules, regulations and orders may provide, among 
other matters, for inspection by employees and agents of the Commission and 
such other persons as it may designate. 


Section 17(2) 
The Commission may require by rules and regulations or orders for 


the bonding of officers and employees who have access to the securities or 
funds of investment companies. 


Section 18(f) 
The Commission may prescribe by rules and regulations periods of 


time in excess of three days in which open-end companies must reduce bank 
borrowings when asset coverage falls below 300%. 


Section 18(i) 
The Commission may permit by rules, regulations, or orders exception 


from the requirement that shares of stock issuedty a management company aust 


voting stock with equal voting rights. 


Section 18(i)(1) 
The Commission may prescribe rules, regulations, or orders to pernit 


face-amount companies to issue securities other than those specified in this 
paragraph. 
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Section 18{1)(2) 


The Commission may prescribe rules and regulations or 
the declaration, distribution or payment of dividends by a face- 
amount company baving certain outstanding securities. 


Section 19 


The Commission may prescribe by rules and regulations the form of 
written statements disclosing the source of dividend payments if not from 


income. 


Section 20{%) 


The Commission may prescribe, by rules and regulations, requirements 
for the solicitation of proxies, consents or authorizations. 


Section 22(c) 
The Commission may make rules and regulations applicable to principal 


underwriters of, and dealers in, redeemable securities regarding their sale and 
redemption. 


Section 22(e) 


The Commission may by order permit redemption of redeemable securities 
to be postponed for more than seven days. The Commission shall by rules and 
regulations determine the conditions under which trading is restricted on the 
New York Stock Exchange and the existance of an emergency for purposes of 
permitting postponement of redemption for more than seven days. 


Section 22(f) 


The Commission may prescribe rules and regulations concerning 
restrictions on the transferability or negotiability of securities of open- 
end companies. « 


Section 23(b) 


The Commission may permit by rules and regulations or orders the 


sale of closed-end company common stock belcw net asset value. 


Section 23(¢)(1) 
The Commission may designate by rules and regulations or 


open markets other than securities exchange for repurchase of its securities 
by a closed-end company. 
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ction 2 i 


The Gommission may permit by rules and regulations or 
repurchase of securities in a manner other than permitted by Sections 23(c}) 
and 23(c)(2). , 


Section 24( & ) 


The Commission shall designate by rules and regulations the {nfo 
and documents filed under the Investment Company Act which may be fileg in ly 
of information and documents required under the Securities Act of 1933 And 
additional information and documents as necessary or appropriate, 


c 24(c 


The Commission may prescribe by rules and regulations or onder ty 
forms and order of items in any prospectus of a periodic payment plan or 
fact-amount certificate and may require aiummaries of the information concern, 
such securities to be contained in such prospectus. 


Section 24(d) 
The Commission may prescribe by rules or regulations the extent 


and terms and conditions under which a transaction involving a security 
issued by a face-amount certificate company, open-end company, or unit 
investment trust may be exempt under the third clause of Section 4(1) 
of the Securities Act of 1933. 


Section 24(e)(3) 
The Commission may prescribe by rules or regulations the circunsty; 


under which a prospectus relating to securities of a face-amount company, om 
end company -or unit investment trust, whichvaries, for purposes of Section 

10(a)(3) of the Securities Act of 1933, from the latest prospectus filed fe 
such securities, may be deemed to meet the requirenents of Section 10 of th 
Securities Act of 1933. 


Section 25(b) 


The Commission may render an advisory report in respect of the faing 
of a plan of reorganization if requested by an investment company or the holix 
of 25% of any class of ite securities, unless the fairness or feasibility oft 
plan is in issue before a court and the plan has not been submitted to the 
Commission for an advisory report by such court. 
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section 25(c) 


The Commission may institute proceedings on behalf of security holders 
in the Federal District Court to enjoin the consummation of any plan of re- 
organisation upon the grounds that the plan is grossly unfair or constitutes 

misconduct or gross abuse of trust on the part of officers, directors, 
or investment advisers. 


section 26(a)(2)(C) 


The Commission may prescribe a maximum reasonable fee for admin- 
{etrative services performed by a depositor or principal underwriter for a 
unit investment trust. 


Section 26{¢) 


The Commission may file a complaint seeking liquidation of an inactive 
unit investment trust in the Federal District Court. 


Section 27(a)(5) 


The Commission may prescribe maximum management fees for a management 
company issuing periodic payment plan certificates. 


Section 27(a)(6)_ 


The Commission may pregcribe maximum reasonable fees for a depositor 
or principal underwriter of a unit investment trust whose assets consist of 
securities of a management company, where such fees are payable by the manage- 
nent company or any affiliated person. 


Section 27(b) 


The Commission is authorized by rules and regulations to grant 


exemptions to smaller periodic payment plans from the provisions of Sections . 
27(a)(1), (2) and (3) regulating sales loads. ; 


Section 28(a)(2)(g) 


The Commission may prescribe by rule, regulation or order appropriate 
contingency reserves for death and disability benefits and for reinstatement 
rights or face-amount certificates providing for such benefits or rights. 


Section 26(b) 


The Commission may authorize by rule, regulation, or order invest- 
nents as "Qualified investments" for face-amount companies other than those 
permitted under the Code of the District of Columbia for life-insurance 
companies. 
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Section 28(c) 


The Commission shall require by rule, regulation or order the epee’; 
with a qualified bank of the investments of a face-amount company maintaing 
to meet its certificate reserve requirements. 


Section 28/4) 


The Commission may provide by rules and regulations or for 
deferments in payments on face-amount certificates in addition to those 
permitted by Section 28(d). 


Section 28(h) 


The Commission may by order forbid the decleration, distribution, 
or payment of any dividend by a face-amount company which does not maintain 4 
certificate reserves required by Section 28 under certain circumstances, 


Section 29(b) 


The Commission must be given an opportunity by the court to be hen 
on the appointment of a trustee in bankruptcy. 


Section 30(b) 


The Commission may require the filing of information on a semi-anny) 
or quarterly basis to keep current the registration statement of an investne 


company. 
Section 30(c)_ 


The Commission shall issue rules and regulations permitting the filiy 
with the Commission and securities exchanges copies of reports filed under th 
Investment Company Act in lieu of reports required under the Securities Eychay 
dot of 1934. 


Sestion 30(d) 


The Commission may prescribe rules and regulations concerning the 
financial contents of the reports required to be transmitted to stockholders 
of investment companies semi-annually. 


Section 30(e)_ 


The Commission may prescribe rules and regulations requiring financiil 
statements to be certified by independent public accountants, such certificate 
to contain such information as the Commission may prescribe and to state thit 
securities owned have been verified by actual examination or certificate froa 
the custodian as the Commission may prescribe. 
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Section 31(a) 


The Commission may prescribe by rules and regulations the accounts, 
pooks, and other documents to be maintained by investment companies and by 
investment adviser, depositors and principal underwriters, and the period of 
time the seme shall be preserved. 


Section 31(b) 


The Commission may by order require copies or extracts of accounts, 
books and records maintained and preserved pursuant to Section 31(a) and may 

periodic, special, and other examinations by the Commission, or any 
penber or representative thereof, of such books and records. 


Section 31(c) 


The Commission may issue rules and regulations providing for unifors- 
ity in accounting policies and principles. 


Section 32(4) 


The Commission upon application may by order exempt a specific trans- 
action from any rule or regulation made under Section 31l(c). 


Section 32(c) 


The Commission may, by rules and regulations or orders require 
accountants and auditors to keep reports, work sheets and other documents for 
such period as the Commission may prescribe and the Commission or any member 
or representative may inspect same. 


Geation 33(b) 


, The Commission may make @ gtudy of the settlement of stockholder 
actions and may report upon same. 


Section 34(a) 


The Commission may, by rule, regulation, or order, authorize the 
distriction of documents required to be preserved pursuant to Section 31(a) 
or 32(¢c). 


Section 35(d) 
The Commission may by order declare any word used in a name or title 


of & company or a security to be deceptive or misleading. The Commission may 


in the Federal District Court upon the grounds that the name 
or title of an investment company or any of its securities is deceptive or 
aisleading. If the allegations in such action are established the court shall 
enjoin such company from céntinuing to use such name or title. 
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Section 36_ 


The Commission may bring an action in the Federal District Court 
alleging that an officer, director, member of an advisory board, investment 
adviser, depositor or principal underwriter of an investment company ig 
guilty of gross misconduct or gross abuse of trust. If the Commission's 
allegations are established the court shall enjoin such person from Acting (y 
such capacity. 


Section 38(a) 


The Commission may make, amend and rescind such ru sation 


and such orders necessary to the exercise of the powers conferred upon th 

Commission under the Act, including rules and regulations defining account; 
technical, and trade terms and prescribing forms for documents to be file _ 
with the Commission. 


Section 38(b)_ 
The Commission may, by rules and regulations or order, permit th 


incorporation by reference of any information with the Commission under th 
Act or other acts administered by the Commission. 


Section 39 


The Commission may prescribe the manner in which its rules and 
regulations shall be published subject to the provisions of the Federal 
Register Act. 


Section 40(a) 
Orders of the Commission shall be issued only after appropriate 


notice and opportunity for hearing. The Commission shall give notice to re 


by personal service or by registered mail or confirmed telegraphic notice 
may give notice to interested persons in the same manner or by publication i: 
the Federal Register. 


Section 40(b) 
The Commission may, by rules and regulations, provide that an opi: 


E 


cation verified under oath may be admissible in evidence in a proceeding Lelu 


the Commission and that the record in such proceeding may consist, in wholes 
in part, of such application. 


Section 40(c) 
The Commission may, by rules and regulations admit in any proceediy 


as a party any State or State agency, any representatives of interested seu’ 


holders, or any other person. 
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Section 4) 


The Commission may hold public hearings before itself, any member 
thereof or any officer designated by it. 


Section #2(a) 


The Commission may make investigations to determine whether any person 
hes violated or is about to violate the Act or any rule, regulation or order 
er, or to determine whether any action or proceeding shall be instituted. 
the Commission shall permit any person to file with it a written statement as 
to the matter being investigated, under oath or otherwise, as the Commission 
shall determine. 


Seotion 42(b) 


Any member of the Commission or any officer designated by it may 
adainister oaths, issue subpoenas and take evidence. 


Section 42(c) 


The Commission may invoke the aid of a Federal Court to enforce the 
Commission's subpoena. 


Section 42(¢) 


The Commission may bring an action in the Federal District Court to 
enjoin any violation of the Act or the rules, regulations or orders thereunder 
and to enforce compliance with the Act or any rule, regulation or order there- 
under. The Commission may transmit evidence concerning any violation of the 
kot, or of any rule, regulation or order thereunder, to the Attorney General 
for the institution of criminal proceedings. 


Section 43(a) 

The Commission shall certify and file in the Appellate Court a 
transcript of the record in connection with a petition for review of a Commission 
order. The Commission may modify its findings if additional evidence is ordered 


to be taken before the Commission by the Appellate Court and shall file with 
the court such modified or new findings. 


Section (a) 


The Commission, by rule and regulation upon its own motion or by 
grder upon application, may exempt certain information filed with it from 
public disclosure. 


feation 45(b) 


The Commission may prescribe limitations and fix fees respecting thé 
fuwnishing of copies of documents filed with it and available to the public. 
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Section 46(a) 


' 

The Commission may include in its anual report to the Congress 

information, data and recommendations for further legislation as i+ may tin] 
advisable. 


Section 46(b) 


The Commission may select, employ, and fix the compensation of on, 
experts as shall be necessary in the transaction of its business, ony 
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e B tcy A 11 U.S.C 01-676 


the Bankruptcy Act (11 U.S.C. §728 


As distinguished from the six statutes administered by the 
Comission relating in general to the field of securities and finance, 
the Commission is also charged with certain functions of a purely 

nature relating to corporate reorganizations under Chapter X 
god XI of the Bankruptcy Act. Under Chapter X the Commission in 
eertain circumstances has the duty and, in others, a discretionary 

to serve as advisor to the Federal courts in connection with the 
ome tion of debtor corporations. Briefly, under Section 172 
(11 U.S.C. §572) if the scheduled indebtedness of a debtor does not 
exceed $3,000,000 the judge may, and shall, if such indebtedness exceeds 
$3,000,000, submit to the Commission for examination and report any plen 
or plans of reorganization which the judge regards as worthy of 
eonsideration. However, the Commission has discretion whether to file 
guch a report and if it does, the report is advisory only. In the event 
the Commission files a report and the plan, as to which such report is 
filed, is approved by the judge, Section 175 (11 U.S.C. §575) requires 
that the Commission's report or a summary thereof prepared by the 
Comission be transmitted to all creditors and stockholders affected 
by such plan at the time the plan is submitted for acceptance, 


Under Section 208 (11 U.S.C. §608), the Commission is required, 
if requested by the judge, and may upon its own motion if approved by 
the judge, file a notice of its appearance in a Chapter X proceeding. 
Wpon the filing thereof, the Coumission becomes a party in interest 
with the right to be heard on all matters arising in the proceeding, 
except that the Commission has no right to appeal. It has been the 
weual practice of the Commission to participate in only such proceedings, 
wer Chapter X, as involve a substantial public investor interest, or 
where the judge has requested the Commission's participation, or where 
faportant issues relating to the administration of Chapter X are presented. 


To facilitate the Commission's participation and to assist in 
vendering advisory services to the courts and other parties, the Commis- 
sion has stationed expert representatives in various field offices whe 
ae available for consultation by those interested in any particular 
proceeding, The headquarters office is staffed with experts who keep 
breast of all Chapter X proceedings in the country and who also are 
evailable for consultation and advice. 


When the Commission enters a proceeding, it participates as any 
other party through its attorneys, However, all positions which the 
Comission takes on legal matters are the recommendations of the 
Comission iteelf speaking either through its attorneys or though its 
formal advisory reports. It has never been the Commission's practice, 
wer is it required under the Bankruptcy Act, to make its determinations 
tegarding any position it might take in a Chapter X proceeding (whether 
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in the reorganization courts or as an appellee in the higher courts) 
other than on an ex parte basis. In the reorganization of the Third 
Avenue Transit Corporation in the Southern District of New York, where 
the Commission filed a formal advisory report, a stockholder unsuccegs. 
fully attacked such report as having been prepared by the Commission 
without affording the persons affected by the plan of reorganization 
hearing. It was the Commission's position that the contents of its 
reports and its positions on legal questions are not properly the subject 
of hearing but rather are to be determined on the basis of the recorg 
made before the courts and the applicable legal precedents. There have 
been occasions, however, where as a matter of discretion the Commission 
and the staff have, on an informal basis, heard interested parties who 
sought to persuade the Commission to take particular positions on various 
legal issues, 


The Commission also has standing under Section 328 of Chapter x1 
(11 U.S.C. §728) to make application, and to receive notice of application 
filed by others, to have a proceeding brought under Chapter XI dismissed 
in the event the judge finds that the proceeding should have been brought 
under Chapter X. Section 328 is a codification of the holding by the 
United States Supreme Court in S.E.C. Ve U. 8. Realty Co., 310 U.S. 434 
(1940), that the Commission has standing to protest evasion of the 
Commission's responsibilities and functions under Chapter X by improper 
resort to Chapter XI. 
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MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION 
TO TUE COMMITIEFE ON INTERSTATE AND FOREIGN COMMERCE, 
HOUSE OF REPRESENTATIVES, ON H.R. 4800, 86th CONGRESS 

Title VI of H.R. 4800, which relates to the Securities and Exchange 
Commission, in Part 1 deals with improper influence exerted by parties 
and others, improper conduct of Commissioners and employees, prohibitions 
against certain off-the-record communications and publicity as to such 
communications. Part 2 relates to the removal of Commissioners for 
cause, the choice of a chairman and vice chairman, the responsibility of 
Commissioners for the preparation of opinions, and the consequences of 
the Commission's failure to act on a motion, 

This Commission is in complete accord with efforts to eliminate the 
use of improper methods to influence the action of regulatory agencies, 
and to assure that parties to an agency proceeding are informed of their 
adversaries’ communications to the agency and that agency action will be 
founded soley on the merits of each case. The Commission has bent every 
effort to achieve these purposes by its rules and general method of opera- 
tion, In this regard, the Commission has long been sensitive to the need 
for prescribing rules of conduct and ethics for both its members and em- 
ployees and for those who appear before it. To that end we have adopted 
a Regulation Regarding Conduct of Members and Employees and Former Members 
and Employees of the Commission ("Conduct Regulation"), Canons of Ethics 
for Members of the Securities and Exchange Commission and Rules of Practice, 
copies of which are attached. 

These rules, which essentially cover the same areas encompassed 
by Part I, Title VI, of H.R. 4800, coupled with self discipline of the 
Commission members and personnel based on a personal sense of integrity, 


have operated effectively to assure that Commission action is based solely 
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on the merits of each case and not as a consequence of improper influence, 
This is not to say, however, that additional legislation may not be neces. j 
sary. But any such legislation must be workable from the standpoint of 
the administrative agency. If established procedures are changed, care 
must be taken not to destroy the flexibility and relative informality of 
the administrative process, which permit the agency to accomplish its 
duties effectively and expeditiously. 

1. Section 103(a). We agree that the types of conduct enumerated 
in this section on the part of ‘ehtiine appearing before agencies are un. 


questionably improper and should not be permitted. The statement, however, 


— 


that such persons should rely upon an "open presentation" of facts and 
arguments is vague. Since this section applies not only to a proceeding 

as defined in Section 102(1) of the bill, but to any matter, the provision 
is so broad that it could render unfeasible the whole technique of confer. 
ences between private persons and the Commission or its staff, which in ' 
eertain areas is indispensable to the administrative process and prompt 
compliance with the aoa Se This matter of “open presentation" will be 
further discussed in greater detail under Section 104. 

2. The Commission agrees, in general, with the prohibition found 
in Section 103(b)(1). However, we do not understand this section as laying 
down an outright proscription against the purchase of any listed or other 
securities sub‘ect to the requirements of the Federal Securities Laws by 
members and employees of the Commission, but view its scope as being similar 


to that of our Conduct Regulation in this regard. Thus, Rule 3 of that 


Regulation absolutely prohibits the purchase of any securities issued by 





i/ Hearings before Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce, 86th Cong., lst Sess., 
at 458-59, 462-63 (June 22, 1959). 
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investment companies or by public utility holding companies. In addition, 
pember or employee may purchase any security which to his knowledge is 

no 

involved in an investigation by, or a proceeding before, the Commission, 


r to which the Commission is a party. The rule also contains other 
0 2/ 
prosoriptions. 


4. Section 103(b)(2) is unduly broad. Its prohibition encompasses 
the acceptance of any "favor" or “thing of value". We suggest that this 
be modified so that common courtesies are not precluded. In this connection, 
Rule 1 of the Commission's Conduct Regulation and Rule 6 of its Canons of 
Ethics, both dealing with the same subject, refer to "any valuable gift, 
favor, or service" and "presents or favors of undue value." 

In addition, Section 103(b)(2) in dealing with employment provides 
an unduly rigid prohibition. As written, this section could be construed 
to preclude a file clerk from being employed by any company if his duties 
with the Commission had included the filing of the company's reports. 

Our Conduct Regulation, by rules 1 and 5, concerns the employment problem, 
which is concededly not simple of resolution, in a manner which is more 


3/ 
flexible and equitable. 


sss 


2/ In addition, Rule 1 provides, inter alia: 


"It is deemed contrary to Commission policy for a member or 
employee of the Commission to -- 


"(a) engage, directly or indirectly, in any personal 
business transaction or private arrangement for personal 
profit which accures from or is based upon his official 
position or authority or upon confidential information 
which he gains by reason of such position or authority." 


3/ It should be noted that Section 103(b)(1) of the bill is covered 
adequately by Rules 1, 3 and 4 of our Conduct Regulation and by our 
Canons, Section 103(b)(3) by Rule 1(#) of the Conduct Regulation, 
Section 103(b)(4) by Rule 1(g) of the Conduct Regulation, and Sec- 
tion 103(b)(5) by Rules 1(f) and 4 of the Conduct Reguletion. 
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4. Although the purpose of Section 103(c) is salutary, it imposes 
an unduly rigid prohibition which goes far beyond what is necessary to 
preserve the integrity of the administrative process, and yet fails to 


treat adequately with the problem to which it is directed. 


A former Commissioner or employee who has gained knowledge of a 
particular case while in the government service should not utilize that 
knowledge on behalf of private parties having an interest adverse to 
the government. Nor should the Commission or its staff give preferentia] 
treatment to any person because of personal relationships. On the other 
hand, it is also desirable that the government should be able to attract 
and retain competent personnel in government employment. If, in order to 


effect the first principle, legislation is enacted which is unduly re- 


} 


strictive and far more sweeping than is necessary to accomplish its purpose, | 


the result will be to deter desirable personnel from accepting employment 
with the government. Most individuals joining the Commission or its staff, 
when appointed, contemplate that at some future time, whether voluntarily 
or involuntarily, their connection with the Commission may terminate. 
If an individual feels that in such event he would be seriously handicapped 
in earning a living, he would probably hesitate to accept the appointment. 
This would certainly be true where there is an outright prohibition 
against appearing before the Commission for a period of two years after 
termination of service, such as is prescribed for Commissioners by 
Section 103(c). 

Under Section 103(c), for example, if a Commissioner who is a 


lawyer should enter private practice, and should one of his clients 


desire to file with the Commission a registration statement offering 
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securities for sale, the former Commissioner would appear to be unable 
to act as attorney notwithstanding that the client may have had no prior 
contact with the Commission or the Commissioner. We can see no justifica- 
tion for such restriction and a general prohibition of the character pro- 
vided in the bill will undoubtedly deter many re desirable in- 
dividuals from accepting appointment to the Commission, and would be 
particularly unfair to an incumbent who has accepted employment on the 
basis of existing standards. 

Section 103(c) also prohibits "any employee of the Commission, for 
a period of two years after termination of his employment, to appear before 
the Commission in a representative capacity in connection with any matter 
involving a subject matter directly connected with which such person was 
employed or performed duty while employed by the Commission." The clause 
“any matter involving a subject matter" is not defined. As drafted this 
provision might preclude -- and unnecessarily -- an employee, the subject 
of whose work was the processing of registration statements under the Securi- 
ties Act, from assisting in the preparation of any registration statement 


for two years after he leaves the Commission. 
Section 103(c) by proscribing activities only for a period of two 


years at least implicitly suggests that after the lapse of that period 


sss 


4/ ACommissioner or a profestional employee during his service with the 
Commission, ordinarily obtains substantive knowledge concerning the 
Acts and regulations thereunder and judicial and administrative pre- 
cedents. He also obtains a certain amount of experience concerning 
the manner in which certain types of problems are handled. This 
knowledge is not in any sense confidential. Moreover, not only are 
the skills thus acquired valuable to him in earning a living when he 
leaves the service, but it is also desirable and in the public interest 
that there be available to citizens the services of attorneys and other 
experts qualified to consult and advise them and to assist them in 
avoiding unintentional violation of law. This is particularly true 
in matters pertaining to the statutes administered by the Commission 
because of the specialized and complex nature of the problems involved. 
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there are no restrictions. In this respect the provision is deficient, 
A former Commissioner or employee should not be permitted at any time to 
appear in a particular matter if he personally considered it or gained 
knowledge of the facts as to that particular matter while he was affiliaty 
with the Commission. Rule 6(a) of our Conduct Regulation so provides, 
The question as to when a conflict of interest arises, and the 
relation of a particular matter to matters formerly handled by an employe 
is a problem that will always be difficult. The Commission has endeavored 
to set forth what it believes is a fair approach in Rules l(a) and 6 of its 
Conduct Regulation. As just noted, there is a proscription with respect to 
appearance in a particular matter by a former member or employee if he cop. 
sidered the matter or gained information concerning it during his governmen 
employment. Further, it is required that, for a two-year period after 
leaving the agency, every former member or employee file a statement with | 


the Commission in any matter in which he contemplates appearing within 





5/ Rule 6(a) of our Conduct Regulation provides: 


"“(a) No person shall appear in a representative capacity 
before the Commission in a particular matter if such person, 
or one participating with him in the particular matter, per- 
sonally considered it or gained personal knowledge of the facts 
thereof while he was a member or employee of the Commission, 
As used in this paragraph, 4 single investigation or formal 
proceeding, or both if they are related, shall be presumed to 
constitute a particular matter for at least two years irrespec- 
tive of changes in the issues. llowever, in the case of pro- 
ceedings in which the issues change from time to time, such 
as proceedings involving compliance with Section 11 of the 
Public Utility Holding Company Act, this paragraph shall not 
be construed as prohibiting appearance in such a proceeding, 
more than two years after ceasing to be a member or employee 
of the Commission, unless it appears to the Commission that 
there is such identity of particular issues or pertinent facts 
as to make it likely that confidential information, derived 
while a member or employee of the Commission, would have con- 
tinuing relevance to the proceeding, so as to make the partici- 
pation therein by the former member or employee of the Commission 
unethical or prejudicinl to the interests of the Commission." 
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ten days after he is retained or employed, with an explanation as to why 
the appearance is deemed consistent with the Rule. The statement is then 
circulated among the Commission offices to determine whether there appears 
to be any violation in the contemplated employment. Even with detailed 
guide-lines to follow, the Commission is occasionally called upon to make 
an advisory ruling pursuant to [ule 6(d) of the Conduct Regulation in 
order to resolve <loubtful cases. 

Section 103(d) refers to disciplinary action by the Commission 
for failure to comply with the rules it adopts to — Section 103, 
including action against the parties to the proceedings. The application 


of this provision to our administrative proceedings is not wholly clear, 


ES 


6/ It should be noted with respect to Section 103(d) of the bill, that 
~ Rule II(e) of the Commission's lules of Practice provides, inter 
alia: 


"The Commission may disqualify, and deny, temporarily 
or ‘permanently, the privilege of appearing or practic- 
ing before it in any way to any person who is found by 
the Commission after hearing in the matter 


* ve te * * * * 


(7) to be lacking in character or integrity 
or to have engaged in unethical or improper 
professional conduct." 


Under Rule II(¢,), practicing before the Commission includes the 
preparation of any statement, opinion or other paper by any 
attorney, »ccountant, engineer or other expert, where such paper 
is filed with the Commission in any document with the consent 

of such expert. 
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For example, under the Securities Pxchange Act of 1934 the Commission 
is authorized, where necessary in the public interest, to revoke the 
registration of a broker or denler if he wilfully violates the statute, 
While it would appear that this provision of the bill is not intended 
to cover that situation, if a broker-respondent in a revocation pro- 
ceeding makes an ex parte communication with a view to influencing the 
Commission, Section 103(d) might be construed as intending to authorize 
the Commission to revoke the broker's registration on the basis of 
the ex parte communication alone, and without regard to whether or 
not the broker has committed a wilful violation. If Section 103(d) 

is intended to achieve this result, since the same problem would 
present itself under other statutes which the Commission administers, 
and since the bill would amend only the Exchange Act, it is suggested 
that specific amendments be made to the other statutes administered 
by this Commission. 

5. Section 104 generally prohibits off-the-record communications 
in a proceeding, which is defined in Section 102 to include both ad judica- 
tion and rule-making. The restrictions imposed are too broad. As drafted, 
Section 104 might even prohibit one Commission employee from discussing 


with another Commission employee a public agency proceeding, as to which 


neither one had any official connection: one or both of them might be 
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required under Section 105 to include a summary of their discussion in the 
public record of the case; and finally they might be subject to the criminal 
penalties of Section 107. 

More fundamentally, however, our criticism goes to the failure of 
the bill to draw clearly a distinction (1) between the quasi-judicial 
actions and quasi-legislative actions of an administrative agency and to 
recognize that a different set of ground rules has traditionally been 
essential for the development of the basis on which judicial and legisla- 
tive action is to be taken; (2) between employees generally, including 
those engaged in investigatory and prosecutory functions, and those who 
have responsibilities in the decisional process of the agency, and (3) 
between conferences before and after the commencement of a hearing. 

After institution of any proceeding of an adjudicatory nature it 
is the practice of this Commission, as distinguished from its staff, not 
to discuss matters in such cases with any participant without all others 
being present, except that the staff is permitted to present offers of 
settlement ex parte. 

Our Canon 6 states in pertinent part: "In performing their judicial 
functions, members should avoid discussion of a matter with any person 
outside this Commission and its staff while the matter is pending." 

Absent a waiver the Commission, as more fully set out below, in the pre- 
paration of its opinions in contested cases, is assisted by its Opinion 
Writing Office, an office completely divorced from the operating diviégions 
vhich appear as adversary parties in administrative proceedings, as well 


by the Commissioner's legal assistant. 
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Our Canon 9, entitled "Ex parte Communications," provides: 


exe 
"Matters of a quasi-judicial nature should be de- 
termined by a member solely upon the record made in the our 
proceeding and the arguments of the parties or their ‘ 
counsel properly made in the regular course of such o 
proceeding. All communications by parties or their 
counsel to a member in a quasi-judicial proceeding which ; = 
are intended or calculated to influence action by the member - 
should at once be made known by him to all parties con- P 
cerned. A member should not at any time permit ex parte ai 
interviews, arguments or communications designed to in- I 
fluence his action in such a matter." oil 
Our Canon 6, however, recognizes, and we submit properly, that 
a different approach is appropriate with respect to our quasi-legislative sio 
functions. Thus, that Canon provides in pertinent part: hol 
"In the performance of his rule-making and administrative suc 
functions, a member has a duty to solicit the views of 
interested persons. Care must be taken by a member in as 
his relationship with persons within or outside of the 
Commission to separate the judicial and the rule-making | Hol 
functions and to observe the liberties of discussion 
respectively appropriate." . and 
Restrictions against private communications in quasi-legislative are 
functions would deprive the Commission of opportunities informally to to 
discuss problems arising out of proposed rules with members of the regu- | had 
lated industry and representatives of professional groups, such as bar 194 
associations and accounting societies. Such discussions ought not to 
be outlawed as they would under the bill. Moreover, the bill could cut 
off helpful comments of persons desiring to protect their anonymity, We 
formulate rules upon the basis of our own expertise and after consulta- 
tion with the staff and anyone else having an interest or having pertinent 
information to consider. Our ability to gather all relevant information 7, 


and to consult with all interested persons in connection with such rule- 


making should not be impaired, since this would interfere with the intelligent 
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exercise of our quasi-legislntive responsibilities. Since in these areas 
qur decision is not and cannot be based exclusively upon the facts in a 
formal record but rather is based upon the knowledge of the Commission 

as an institution, however acquired, and since there are no adversary 
parties having a right to know of or to rebut all informational material, 
ve consider the objective of restricting off-the-record communications 


ble. 
undesira * 
But even with respect to its quasi-judicial functions, the Commis- 


ve sion should in appropriate areas be free before a hearing is noticed to 
hold informal conferences not of record. For example, in proceedings 
guch as those relating to effecting compliance with statutory standards, 
as exemplified by the simplification provisions of us Public Utility 
Holding Company Act of 1935, informal conferences between the Commission 
and its staff and the representatives of the companies to be regulated 
are not only desirable but essential. Section 104 might be interpreted 
to prevent such prehearing conferences even though such conferences have 


had judicial approval. In Phillips v. S.E.C., 153 F. 2d 27, 32 (C.A. 2 


1946), the court stated: 


"These conversations seem to us no more than legitimate 
prehearing conferences of the kind which the commissioners 
or their staff must have if all the intricate details in- 
volved in even a single holding-company simplification is 
. to be carried to completion within the time of man. Certainly 
a court would not be justified in interfering with such help- 
ful preliminary conferences to expedite the settlement of 
details without a very definite showing of prejudice to an 
m 
Damani 
1/ Por the purposes of this discussion the term "quasi-judicial" 
includes all proceedings looking to an order directed to a 
particular person, even though many of these are "rule-making" 
Ligent within the definition of the Administrative Procedure Act. 
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aggrieved party or eventual denial of a fair hearing. Here 
the Commission, as it showed at its hearings, did not hold 
itself bound by any of the preliminary steps, but gave the | 
final judgment upon its view of the law -- which coincides 
with our own, as we have shown -- and in the exercise of a 
discretion which appears rational and reasonable." 


As a matter of fact, the Attorney General's Committee on Administrative 
Procedure complimented the Commission on being "highly successful in 
simplifying and diminishing the usual formal litigious process through 


its conference technique," Senate Document No. 10, 77th Cong., lst Segs,, 
8/ 
Part 13, p. 41 (1941) 


As has already been indicated, Section 104 is too broad in embracing 
within its provisions all Commission employees. We agree that the prohibi. | 
tions against off-the-record communications in the quasi-judicial area 
should appropriately cover any employees assisting the Commission in its 


decisional process, but Section 104 is not so restricted. It would apply 


ee 


8/ The report of the Attorney General quoted with commendation from an 

~ address made by the late Judge Jerome Frank, then Chairman of the 
Commission, before the Association of the Bar of the City of New 
York, in which he said: "In the exercise of its powers to pive 
advance absolution, we on SEC try to approach business problems 
with informed understanding of business needs and ways. While 
to be sure, when we consider a case after a hearing and argument, 
we act quasi- judicially, we and our staff, before a hearing, gry 
to assist the companies and their lawyers, accountants and engineers, 
so that the facts presented will lead to decisions which are both 
in accordance with the statute and businesslike. In those pre- 
liminary discussions, we employ the informal method of round-table 
conference. We do not stand on false dignity. We recognize that, 
although we have official titles, we are still human being and 
do not know it all. We do not wear frock-coats, and we do not 
think frock-coatedly. We and those with whom we confer think out 
loud and in the vernacular: we and they put our feet on the table 
and unbutton our vests. We want to understand and be understood, 
Ours is a practical problem, a problem to be worked out, under the 
requirements of the statute, with business men. We seek decisions 
which will carry out the law and yet be workable. We think that 
that is the best means of bringing about cooperation between 
government and business." 
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to any employee and goes beyond what is necessary to protect the parties 


even in an adjudicatory proceeding and can even impair the operations 


of the agency. 


This can be illustrated by a proceeding to determine whether the 
registration of @ broker-dealer shall be revoked under the Securities 
Exchange Act. The evidence against the broker-dealer is presented by 
a member of the staff assigned to present such evidence at the hearing 
before a hearing examiner. The respondent is represented by his own 
attorney, and the whole of the proceeding is a matter of record. We 
agree, of course, that without the consent of the respondent, or without 
his or his attorney's presence, the staff should not confer with the 
hearing examiner or with any member of the Commission, nor with the Office 
of Opinion Writing, which assists the Commission in the preparation of 
its opinion, However, Section 104 might prevent the staff member from 
conferring with prospective witnesses or other participants to the pro- 
ceedings in the preparation of the staff's case except in the presence 
of the broker-dealer concerned. This is far more restrictive than the 
requirements in judicial proceedings. Moreover, the bill would tend to 
seal off Commission investigators and prosecutors from their sources of 
information once proceedings had begun. It would seem to prohibit members 
of the public from making oral or written complaints concerning brokers 
who are respondents in administrative proceedings. Such letters fre- 
quently are valuable leads in connection with the investigation of the 
activities of brokers and dealers and are very helpful in protecting 
the public interest. Many informants may hesitate to file complaints 


if their letters will become a matter of public record, and as a result 


54428 O—60_40 









INDEPENDENT REGULATORY AGENCIES LEGISLATION 


620 


many fraudulent transactions will go undetected. Of course, the informs. | We! 
tion in these letters can only enter into the decision of the case if to | 


it is introduced into evidence, with full opportunity for the respondent 


to meet and rebut such evidence. | app’ 

Furthermore, for example, in situations where compliance with the sug 
provisions of the Public Utility Holding Company Act of 1935 or the out 
Investment Company Act of 1940 is involved, we have generally found that mea 
full and frank conferences between representatives of the company and our in 
staff, sometimes held after the institution of the formal proceeding, are Con 
helpful in insuring compliance with the statutory standards in situations cat 
which present intricate factual and legal issues. Other parties to the “ 


proceeding or persons having limited rights of participation have generally | 
not been permitted to attend all such conferences, although our staff has 


always been agreeable to consulting separately with them, if desired. In 
this manner our staff sometimes acts as an intermediary to achieve settle. 
ments of complex issues. 

Another reason for this approach is that companies hesitate to 
discuss problems frankly when the discussion might involve divulgence of 


inside information in the presence of participants who might be tempted 


to make speculative use of this information with a consequent impact on ot 
the market price of the securities involved. Our staff, of course, is = 
prohibited from trading in securities of the companies over which we have ” 
regulatory jurisdiction under the statutes involved. In addition, situa- - 

tions might also arise where the interested division of the Commission ” 

for 


and certain security holders would be opposed to an application while 


the applicant and possibly other security holders would support it. 





y 
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We feel that persons so allied should be able to consult privately as 
to their presentation. 

Since under the Commission's rules and practice there exist 
appropriate prohibitions in the area of outside communications, it is 
suggested that legislative action is necessary only to reach the person 
gutside of the Commission who engages in improper activities. As a 
means of dealing with this problem, the Commission suggests, as it did 
in its memorandum of comment to this Committee on H.R. 11022, 85th 
Congress, an absolute prohibition against any type of ex parte communi- 
cation in a quasi-judicial proceeding regardless of proof of motive 
or intent, along the following lines: 

“Whoever, directly or indirectly, endeavors to communicate 

or privately communicates in the absence of the parties or 

without notice to them, with any member of any agency of the 

United States, a hearing officer or examiner of such agency, 

or member of its staff on the merits of any matter in which 

such persons are exercising quasi-judicial functions: or 

“Whoever corruptly, or by threats or force, endeavors to 

influence or bring pressure upon such persons in the 


exercise of their functions in any matter -- 


"Shall be fined not more than $ , or imprisoned 
not more than or both." 


6. To implement the provisions of Section 104, Section 105 requires 
generally that public disclosure be made of any prohibited off-the-record 
communications. We agree that any such communication in a quasi-judicial 
proceeding should be disclosed to the participants, although it should 
not be made part of the record on which the decision is based. Insofar 
as Section 105 goes beyond quasi-judicial proceedings, it is too broad 


for the same reasons we have advanced with respect to Section 104, 
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7. Section 106 would require, inter alia, that any person Appearing 
in a representative capacity in any proceeding or matter must first 
file a notice in writing with the Commission. This provision would pre. 
sumably include not only an attorney representing 4 client in an adversary 
proceeding, but also one who files any registration statement, report, 
or other document with the Commission on behalf of his client. lowever, 
is it intended to include a Member of Congress who inquires about the 
status of a case on behalf of a constituent, or an officer and director 
who, on behalf of a company, moy do nothing more than make a telephone 
inquiry to one of the Commission's offices with reference to some pro- 
cedural matter? It would seem that the Section is not sufficiently precise 
as to the persons intended to be covered. 

8. Section 610 would authorize the Commission to choose a Chairman, 
for a term of three years, snd a Vice Chairman. We believe that the 
efficiency of the Commission will be best maintained under the present 
method of Presidential selection of the Chairman, and by permitting him 
to remain in office as long as it seems desirable to the President rather 
than by requiring a constant rotation. We believe that selection by 
the President serves to avoid petty factional disputes within an agency 
and allows the Chairman's administrative decisions to be made quickly 
and efficiently. It should be noted that Congress itself in Reorganiza- 
tion Plan 10, in 1950, determined upon the existing setup as the result 
of a recommendation of the Hoover Commission. Major decisions, however, 


are not made by the Chairman without first conferring with his colleagues. 


| 
| 


| 
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9, Section 611. The new Section 33 would make mandatory the 
designation of an individual Commissioner to prepare or personally 
direct the preparation of each Commission opinion in order to provide 
for greater assumption of personal responsibility by Commissioners for 
the preparation of agency opinions. Such precedure would require abandon- 
nent of the Commission's present procedure, which appears fully and most 
adequately to serve the particular requirements of this Commission, in 
an attempt to achieve an objective to which the members of this Commission 
are already dedicated and which we feel is more likely to be achieved by 
our present procedure of having every non-dissenting Commissioner be 
responsible for and have his name appear on every opinion in which he 
participates. 

Under the Commission's present procedure, each member of the Com- 
mission participates in directing the preparation of a draft of Commission 
opinion and in specifying the basic findings, rationale and ultimate con- 
clusions to be contained therein, each Commissioner reviews drafts of 
every agency opinion, and the name of each Commissioner who participates 
therein appears at the end of every opinion. The record and briefs are 
made available to and are studied by each Commissioner. After oral 
argument, all of the Commissioners participating in the matter meet as 
a body to discuss the case with their legal assistants and with the staff 
of the Office of Opinion Writing, which is completely divorced from the 
operating divisions that appear as adversary parties in administrative 
proceedings and is able to provide unbiased and objective assistance to 
the Commission in analyzing the case. After a tentative determination 


of the case has been reached by the Commissioners, the Opinion Writing 








624 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Office is directed to prepare a draft opinion in accordance with the Views 
expressed by the members of the Commission. This draft is submitted to 
and reviewed by each Commissioner. It is then discussed at further Commis. 
sion meetings where changes are made to reflect accurately the definitive 
views of the Commission. In some cases, the draft may be returned to 

the Office of Opinion Writing for extensive redrafting. When the draft is 
satisfactory to all the Commissioners, or to a majority of the Commi ssioner, 
if there is to be a dissenting or concurring opinion, it is adopted and 
issued. Where a separate concurring or dissenting opinion is issued, it 
is prepared by the Commissioner concerned, usually with the assistance of 
the Office of Opinion Writing and the Commissioner's legal assistant, 

Under this procedure, the Commission's opinions are arrived at 
after full and joint discussion among all of the Commissioners, each of 
whom makes a decided contribution based upon his own background and 
experience. It is felt that this procedure has induced a high measure 
of personal participation and responsibility on the part of each Commis. 
sioner with respect to every opinion to which his name is subscribed, and 
at the same time has enabled the Commission to meet its decisional work- 
load most efficiently and effectively and to achieve a maximum of uniform 
ity and consistency of decision and expression of principles. 

It would appear doubtful whether the designation of one Commissioner 
primarily responsible for each opinion with his name alone appearing 
thereon, will provide a greater overall measure of personal responsibility 
and participation of individual Commissioners of this agency with respect 


to all of its opinions. Indeed, to the extent that the responsibility of 


all the Commissioners for the preparation of each Commission opinion is 
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shifted to individual Commissioners, there could result in practice a 
lessening of the actual participation by individual Commissioners in the 
final opinions not assigned to them for preparation, and possible differ- 
ences of emphasis and viewpoint as between opinions prepared by different 
Commi ssioner 8 which could be subject to varying interpretations and intro- 
duce an undesirable element of uncertainty. 

Moreover, as a practical matter, because of the variety and scope 
of responsibilities entrusted to the Commission, it would be necessary 
to provide each Commissioner with a staff to assist him in connection with 
the drafting of opinions being prepared under his individual direction. 

It would seem obvious that the replacement of one centralized Opinion 

Writing Office, responsible to all the Commissioners, by five separate 

opinion writing staffs, one for each Commissioner, would result in a 

larger over-all staff, greater administrative expense and reduced efficiency. 

It is believed that the objectives of the new Section 33 are better 
achieved by our present procedure, and that in addition the proposed change 
would result in the loss of efficiency in our operations. 

10. The new Section 34 would provide that upon failure to act upon 
amotion within a prescribed period of time, the motion is‘deemed to be 
denied, We make every effort to act on motions promptly. However, in 
the course of administrative proceedings a motion may be made, determina- 
tion of which may better be postponed until the end of the proceeding 
vhen the motion can be considered in relation to the entire matter upon 
the basis of the whole record. An illustration of the foregoing is a 
motion made during a hearing to exclude or strike evidence. This section 


vould appear to make such procedure impossible. 


March 1960 
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MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION 
TO THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
HOUSE OF REPRESENTATIVES, ON H. R. 6774, 86th CONGRESS 


Section 6 of H.R. 6774, which would amend Section 22 of the 
Securities Exchange Act of 1934, is designed to prohibit certain off. 
the-record communications and to assure determinations on the record, 
The Commission has always sympathized with this concept, and has 
attempted so to conduct its proceedings as to make them consistent 
with the purposes of the proposal. Probably the best evidence of our 
views in this regard is contained in our Canons of Ethics for Commis. 
sioners. Canon 9 is entitled "Ex parte Communications" and provides; 


"Matters of a quasi-judicial nature should be determined 
by a member solely upon the record made in the proceed- 
ing and the arguments of the parties or their counsel 
properly made in the regular course of such proceeding. 
All communications by parties or their counsel to a 
member in a quasi-judicial proceeding which are in- 
tended or calculated to influence action by the member 
should at once be made known by him to all parties con- 
cerned. A member should not at any time permit ex 
parte interviews, arguments or communications designed 
to influence his action in such a matter." 


By its terms, the bill is properly limited (1) to the area of 
quasi-judicial action, that is, to proceedings looking to an order 
directed to a particular person, even though many of these may be 
"rule-making" within the definition of the Administrative Procedure 
Act, and (2) to agency members and hearing officers, who have the 
responsibility of rendering quasi-judicial decisions. However, the 
Commission believes the bill as it is presently drafted is too restric- 
tive in this second aspect. In specifically excluding quasi-legislative 

action of an agency, the bill implicitly recognizes the essential 


difference between two principal areas of administrative jurisdiction. 
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The Commission agrees that a different set of ground rules is appropriate 
in dealing with the quasi-legislative activities of such a body. Like- 
wise, the bill implicitly recognizes the inadvisability of imposing on 
agency personnel generally, restrictions which may only be appropriate 
for deciding officers. 

There are, however, provisions of the proposed bill which should 
be clarified. 

It appears that Section 22(c), like Sections 22(d)(1) and 22(e)(1), 
ig intended to apply only after the proceeding has been noticed for hear- 
ing. This should be made perfectly clear by adding appropriate language 
in Section 22(c). 

Furthermore, it should be noted that Section 22(c), in its efforts 
to be inclusive, has inadvertently gone further than it intended. Thus, 
for example, as it is drafted, it makes it unlawful for a Commissioner 
to receive an ex parte communication. Under this wording, as liberally 
construed, a Commissioner would be engaging in conduct proscribed by 
Section 22(c) if someone mailed him a letter merely inquiring as to the 
status of a case, even though the Commissioner had not invited and did 
not expect the letter. The Commission recognizes that Section 22(c) 
contains no penalty provisions for violation of its proscriptions, 
the penalty provisions being in Section 22(d) which requires disclosure 
by the Commissioner of communications received. However, it might be 
well to redraft the bill so that it does not declare to be unlawful 
matters over which a Commissioner has no control. 

Section 22(b)(1) as presently worded would require that all 


decisions be based “solely and exclusively upon the issues, pleadings, 


evidence, and contentions of record in the proceedings."' To the extent 
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that this provision is intended to exclude ex parte influences, we are 
in complete agreement with it, and have invariably so conducted ourselves, 
However, the quoted language is to a certain extent ambiguous and unduly 
restrictive. An agency may, and the Commission sometimes does, disagreg 
as a matter of law or judgment with the contentions of both of the 
parties to a proceeding. In these circumstances, the agency should be 
permitted to decide the matter without being limited by the contentions 
advanced. Similarly, an agency should have the authority in matters 
peculiarly within its expertise to express opinions which may even be 
at variance with the evidence of record. For example, in the field of 
accounting, where we have been given substantial authority by the 
Congress under the statutes we administer, our agency ought not to be 
bound by the testimony in the record as to what should be proper account. 
ing practice. Furthermore, it should be made clear that an agency may 
take official notice of facts which may not be of record, as a court 
may take judicial notice of certain facts. The parties are protected 
in such cases by our Rules of Practice since any participant in a pro- 
ceeding has a right to file a petition for rehearing and to address 
himself to the matters officially noticed or matters in the Commission's 
opinion which have not been argued. Although we view the language of 
Section 22(b)(1) as not intended to preclude these established practices, 
some clarification would seem to be desirable. 

Sections 22(c), 22(d) and 22(e) of the bill apply only to agency 
members and hearing officers. We believe that, as these sections are 
drafted, they present some serious problems in this respect. To be 


consistent with the intention to prevent ex parte communications in any 


way influencing a quasi-judicial decision, the provisions of the bill 
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should probably be extended to include any employee who assists in the 
decisional process. In our agency, for example, this would include the 
jegal assistants to Commissioners and the staff of our Office of Opinion 
writing. We assume, furthermore, that there is no intent to prohibit 
discussions between the Commissioners and such staff personnel, or 
between the Commission and staff trial personnel when the parties have 
consented to have such persons assist the Commission in the preparation 
of its opinion. However, we believe that it would be advisable that 
this be expressly stated in the bill. To seal off the Commissioners 
fron this appropriate assistance of its staff would unduly hamper the 
efficiency of the agency's decisional process, and is unnecessary to 
achieve the purposes of the bill. 

Section 22(c) of the bill excludes from its prohibitions ex parte 
comunications "in circumstances authorized by law."' This phrase is not 
defined, but presumably it embraces the area covered by the analogous 
exception in Section 5(c) of the Administrative Procedure Act, dealing 
with ex parte communications with hearing officers. The Attorney 
Gemsal's Manual on the Administrative Procedure Act, at p. 55, 
states that the exemption would allow the hearing examiner to act with- 
out notice on such matters as requests for adjournments, continuances 
and the filing of papers and that it would apparently permit an examiner 
to act ex parte on requests for subpoenas. Since the present bill imposes 
criminal liabilities, it would appear desirable that some definition 


of the phrase "in circumstances authorized by law" be set forth, perhaps 


similar to that contained in the Manual. 
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Section 22(d) requires, inter alia, that the Commissioner or 
hearing officer prepare a "true summary" of an oral ex parte communica. 
tion and make it a matter of record in the public file of the agency, 
It is not clear whether this summary is to be placed in a public file 
or made a part of the record of the case. If it is intended to mean 
the latter, then it would seem to be necessary to consider the prohibited 
communication in deciding the case. This result seems rather anomalous 
and contrary to the intent of the bill, which is to discourage such 
communications and to prevent them from having any influence on the 
final decision. This would seem particularly true since the hearing 
official is specifically directed by Section 22(c) not to "consider" 
such a communication. Furthermore, such an interpretation would require 
the inclusion of such papers in the record on appeal and would place 
them before the court for its consideration, even though the agency 
may properly have ignored them completely in arriving at its conclusion, 

The prohibition of Section 22(e) is contingent upon the fact 
that an ex parte communication is made "with intent to influence the 
consideration or decision of a proceeding." From a viewpoint of enforce. 
ment, proof of the necessary intent would undoubtedly be very difficult 
to establish. This could be overcome by an absolute prohibition regard- 
less of proof of motive or intent if the communication relates to the 

- 
merits of the eee In this connection it may be noted that the pro- 


hibition as to private parties is not coextensive with the requirement 


ay 


*/ See Memorandum of the Securities and Exchange Commission to the 
Committee on Interstate and Foreign Commerce, House of Representa- 
tives, on H.R. 4800, 86th Congress, at p. 14, proposing statutory 
language to meet this problem. 
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imposed on government officials. The prohibition on the former excepts 
from criminal penalty any ex parte communications which are made without 
intent to influence, whereas the latter must report all ex parte com- 
munications. 

Section 22(e)(3) provides that a party's use of an ex parte 
communication "shall be good cause, in the agency's discretion, for 
disqualification of such party."' The application of this provision 
to our administrative proceedings is not wholly clear. For example, 
under the Securities Exchange Act of 1934 the Commission is authorized, 
where necessary in the public interest, to revoke the registration of 
a broker or dealer if he wilfully violates the statute. If a broker- 
respondent in a revocation proceeding makes an ex parte communication 
with a view to influencing the Commission, Section 22(e)(3) might be 
construed as intending to authorize the Commission to revoke the 
broker's registration on the basis of the ex parte communication 
alone, and without regard to whether or not the broker has committed 
awilful violation. While it would appear that this provision of the 
bill is not intended to cover that situation, if Section 22(e)(3) is 
intended to achieve this result, since the same problem would present 
itself under other statutes which the Commission administers, and 
since Section 22(e)(3) is an amendment only to the Exchange Act, it 
is suggested that specific amendments be made to the other statutes 


administered by this Commission. 


As previously noted, the bill implicitly recognizes that ex 


parte discussions are to be treated differently in quasi-judicial 
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proceedings and in quasi-legislative actions. Our Canon 6 undertakes 
to delineate this distinction. Thus the Canon provides in pertinent 


part: 

"In performing their judicial functions, members should 
avoid discussion of a matter with any person outside the 
Agency while that matter is pending. In the perform- 
ance of their rule-making and administrative functions, 
a member has a duty to solicit the views of interested 
persons. Care must be taken by a member in his re- 
lationship with persons outside of the Agency to sepa- 
rate the judicial and the rule-making functions and to 
observe the liberties of discussion respectively appro- 
priate. Insofar as it is consistent with the dignity 
of his official position, he should maintain such con- 
tact with the persons who may be affected by his rule- 
making functions as is necessary for him fully to under- 
stand their problems, but he should not accept unreason- 
able or lavish hospitality in so doing." 

In the course of the adoption of any substantive rule, the Com 
mission makes every effort to give notice to, and receive the views of, 
those persons who will be affected by its operation. Comments received 
as the result of this invitation are generally available to the public, 
unless the person submitting a statement requests confidential treatment, 
The Commission is reluctant to give weight to comments so restricted 
unless good reason is shown. 

To restrict the solicitation of private communications in quasi- 
legislative functions would deprive our agency of the opportunity in- 
formally to discuss problems which might arise out of the proposed 
rules with members of the regulated industry and representatives of } 
professional groups, such as bar associations and accounting societies, 


Such discussions ought not to be outlawed. The Commission formulates 


rules upon the basis of its own expertise, which it is not inclined to 


view as infallible, and after consultation with the staff and with 
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anyone elge having an interest or having pertinent information to con- 
sider. Our ability to gather all relevant information and to consult 
with all interested persons in connection with such rule-making should 
not be impaired, since this would interfere with the intelligent exercise 
of our quasi-legislative responsibilities. In these areas, our decision 
ig not and ought not to be based exclusively upon the facts in a formal 
record but rather upon such record as may be desirable implemented by 

the knowledge of the Commission as an institution, however acquired. 

Since there are no adversary parties having a right to know of or to 

rebut all informational material, we consider that it would be highly 


undesirable to make a blanket restriction on off-the-record communications. 


March 1960 
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Mr. Gapspy. These rules, which essentially cover the same any 
encompassed by part I, title VI, of H.R. 4800, and by section § g 


H.R. 6774, coupled with self-discipline by Commission members qnj | 


personnel based on a personal sense of integrity, have operated effer. 
tively to assure Commission action based upon strict impartiality anj 
the merits of a particular matter, and not as a result of any Improper 
influence. 

This is not to say, however, that additional legislation may not hy 
necessary. But any such legislation should not create unnecessary 
hardships or other problems which would be detrimental to the eff. 
tive functioning of Government agencies. 

I should like to comment first on the matter of ex parte communica. 
tions, which is covered by section 104 of H.R. 4800 and is the principal 


subject of H.R. 6774. In our opinion, on the one hand, H.R. 4800 | 


too broad in its restrictions, and on the other hand, H.R. 6774 is no 
broad enough. 

We are of the view that, with regard to off-the-record communia- 
tions, distinctions must be drawn in the following three areas: 

First, between the quasi-judicial and quasi-legislative actions of ay 
administrative agency. I use the term “quasi-judicial” to include all 
proceedings looking to an order directed to a particular person, even 
though certain of these are “rulemaking” within the definition of the 
Administrative Procedure Act. 

Second, between employees generally, and those who have respon: 
sibilities in the decisional process of the agency. 

Third, between conferences before and those after the commence 
ment of a proceeding. 

H.R. 4800 fails to draw these distinctions. H.R. 6774 implicitly 
recognizes these differences by limiting its application to quasi-judicial 
functions. The application of H.R. 6774 should be extended, hov- 
ever, so that it includes not only Commissioners and hearing examin- 
ers, but also staff personnel assisting in the decisional process. 

ur approach to the matter of off-the-record communications is 
reflected in our canons of ethics and procedures. Our canon 9, en 
titled “Ex Parte Communications,” clearly proscribes off-the-record 
communications as to the merits of a quasi-judicial matter. 

Thus, the canon provides: 

Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or their 
counsel properly made in the regular course of such proceeding. All communict 


tions by parties or their counsel to a member in a quasi-judicial proceeding whic 
are intended or calculated to influence action by the member should at once k 


So Re RNR 


made known by him to all parties concerned. A member should not at any time | 


permit ex parte interviews, arguments, or communications designed to influence 
his action in such a matter. 

After institution of any proceeding of an adjudicatory nature, iti 
our practice for Commissioners not to discuss the case with any par 
ticipant without all others being present, except that the staff is pe 
mitted to present offers of settlement ex parte. 

Absent a waiver, in the preparation of our opinions in contested 
cases we are assisted (1) by our Opinion Writing Office, which 1s cot 
pletely divorced from the operating divisions that appear as adver 


sary parties in administrative proceedings; and (2) by our individu 


legal assistants. 
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These staff members, in our opinion, should also be covered by H.R. 
6774. rte . 

A different approach, we submit, is appropriate with respect to 
uasi-legislative functions. Our canon 6 undertakes to delineate the 
Tiatinction between these functions and those of a quasi-judicial na- 
ture. Thus, the canon provides: 

In performing their judicial functions, members should avoid discussion of a 
matter with any person outside the agency while that matter is pending. In 
the performance of their rulemaking and administrative functions, a member has 
a duty to solicit the views of interested persons. Care must be taken by a 
member in his relationship with persons outside of the agency to separate the 
judicial and the rulemaking functions and to observe the liberties of discussion 
respectively appropriate. Insofar as it is consistent with the dignity of his of- 
ficial position, he should maintain such contact with the persons who may be 
affected by his rulemaking functions as is necessary for him fully to under- 
stand their problems, but he should not accept unreasonable or lavish hospitality 
in so doing. 

In the course of the adoption of any substantive rule, we make every 
effort to give notice to, and receive the views of, those persons who 
will be affected by its operation. Comments received as the result 
of this invitation are generally available to the public, unless the per- 
son submitting a statement requests confidential treatment. We are 
reluctant to give weight to comments so restricted unless good reason 
is shown. 

Restrictions against private communications in our quasi-legisla- 
tive functions would deprive us of opportunities to discuss informally 
sroblems arising out of proposed rules with members of the regulated 
industry and representatives of professional groups, such as bar as- 
sociations and accounting societies. Such discussions ought not to be 
outlawed as they would be under H.R. 4800. Moreover, that bill could 
cut off helpful comments of persons desiring to protect their 
anonymity. 

We formulate rules upon the basis of our own experience and after 
consultation with our staff and anyone else who might be helpful to 
us by reason of his information or experience. Our ability to gather 
all relevant information and to consult with all interested persons 
in connection with such rulemaking should not be impaired, since this 
could interfere with the intelligent exercise of our quasi-legislative 
responsibilites. 

Since in these areas our decision is not and cannot be based exclu- 
sively upon the facts in a formal record but, rather, is based upon the 
knowledge of the Commission as an institution, however acquired, and 
since there are no adversary parties having a right to know of or 
to rebut all informational material, we consider the objective of re- 
stricting off-the-record communications in this area undesirable. 

I would like to point out further that even in quasi-judicial matters 
we should, in appropriate areas, be free before a hearing is noticed 
to hold informal conferences not of record. For example, in pro- 
ceedings such as those relating to effecting compliance with statutory 
standards, as exemplified by the simplification provisions of the Public 
Utility Holding Company Act of 1935, informal conferences between 
the Commission and its staff and the representatives of the companies 
tobe regulated are not only desirable, but essential. 


54428 _60—_41 
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Section 104 of H.R. 4800 might be interpreted to prevent such pre- 
hearing conferences, even though such conferences have had judicia] 
approval. (See Phillips v. SEC, 153 F. 2d 27, 32 (C.A. 2, 1946) .) 

In addition, the Attorney General’s Committee on Administratiye 
Procedure complimented our Commission on being “highly successfy) 
in simplifying and diminishing the usual formal litigious proce 
through its conference technique” (S. Doc. 10, 77th Cong., 1st seg. 
pt. 13, p. 41 (1941) ). : 

Another matter which goes to the very heart of the nature of the 
administrative process concerns the ability of staff personnel, not ip. 
volved in the decisional process, to keep in contact with their souress 
of information. 

We agree, as I have already stated, that the prohibitions againg 
off-the-record communications in the quasi-judicial area should ap- 
propriately cover any employees assisting the Commission in the de. 
cisional process, but section 104 of H.R. 4800 is not so restricted, 

It would apply to any employee and goes beyond what is necessary 
to protect the parties even in an adjudicatory proceeding. It can even 
impair the operations of the agency. 

For example, in a proceeding to determine whether the registration 
of a broker-dealer shall be revoked under the Securities Exchange 
Act, the evidence against the broker-dealer is presented by a mem- 
ber of the staff before a hearing examiner. 

The respondent is represented by his own attorney, and the whole of 
the proceeding is a matter of record. We agree, of course, that with- 
out the consent of the respondent, or without his or his attorneys 
presence, the staff should not confer with the hearing examiner or 
with any member of the Commission, nor with the Office of Opinion 
Writing, which assists the Commission in the preparation of its 
opinion. 

However, section 104 might prevent the staff member from con- 
ferring with prospective witnesses or other participants in the pro- 
ceeding in the preparation of the staff’s case except in the presence of 
the broker-dealer concerned. This is far more restrictive than the 
requirements in judicial proceedings. 

Moreover, the bill would tend to seal off our investigators and 
prosecutors from their sources of information once proceedings had 
begun. It would seem to prohibit members of the public from making 
oral or written complaints concerning brokers who are respondents in 
administrative proceedings. 

Such complaints frequently are valuable leads in connection with 
the investigation of the activities of brokers and dealers and are very 
helpful in protecting the public interest. Many informants may hes- 
tate to file complaints if their letters will become a matter of public 
record, and as a result, some fraudulent transactions might easily go 
undetected. 

Of course, the information contained in these letters can enter into 
the decision of the case only if introduced into evidence with fill 
opportunity for the respondent to meet and rebut such evidence. Hov- 
ever, it would be essential that the staff be able to investigate the 
charges and prepare the evidence for presentation. 

Furthermore, for example, in situations where compliance with the 
provisions of the Public Utility Holding Company Act of 1935 or the 
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Investment Company Act of 1940 is involved, we have generally found 
that full and frank conferences between representatives of the com- 
any and our staff, sometimes held after the institution of the formal 
roceedings, are helpful in insuring compliance with the statutory 
standards in situations which present intricate factual and legal issues. 
Other participants in the proceeding have generally not been per- 
mitted to attend all such conferences, although our staff has always 
heen agreeable to consulting separately with them, if desired. In this 
manner, our staff sometimes acts as an intermediary to achieve settle- 
ments of complex issues. | ' 

Another reason for this approach is that companies hesitate to dis- 
cuss problems frankly when the discussion might involve divulgence 
of inside information 1n the presence of participants who might be 
tempted to make speculative use of this information with a consequent 
impact on the market price of the securities involved. Our staff, of 
course, is prohibited from trading in securities of companies over 
which we have regulatory jurisdict 10n. [site 

In addition, situations might also arise where the interested division 
of the Commission and certain participants take one position, while 
other participants take a different position. We feel that persons so 
allied should be able to consult privately as to their presentation. 

AsI have already indicated, our memorandums discuss other prob- 
lems raised by the provisions of the bills relating to ex parte communi- 
cations, but none of these goes to the basic approach of the proposals. 
There is one matter, however, to which I would like to refer. 

Both bills condition the illegality of the ex parte communication 
upon a finding of “intent” although in each bill the point of reference 
for the requisite intent is different. I am referring to section 104(a) 
at page 69 of H.R. 4800, and proposed section 22(e) (1) at page 16 of 
H.R. 6774. 

From a viewpoint of enforcement, intent ordinarily is very difficult 
to establish. This could be overcome by an absolute prohibition re- 
gardless of proof of motive or intent if the communication relates to 
the merits of the case. The prohibition might take the following lines: 

Whoever, directly or indirectly, endeavors to communicate or privately com- 
municates in the absence of the parties or without notice to them, with any 
member of any agency of the United States, a hearing officer or examiner of 
such agency, or member of its staff on the merits of any matter in which such 
persons are exercising quasi-judicial functions; or 

Whoever corruptly, or by threats of force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter— 


Shall be fined not more than $————, or imprisoned not more than ———— 
or both. 


I would now like to turn to section 103(c) of H.R. 4800. This 
section would flatly prohibit a Commissioner from practicing before 
the Commission for a 2-year period after leaving the agency. Com- 
mission employees would also be subject to a 2-year ban, but on a more 
limited basis, as I shall point out later. 

The murnose of section 103(c¢) is, without question, salutary. In 
our view, however, it imposes an unduly rigid prohibition which 
goes far beyond what is necessary to preserve the integrity of the 
administrative process, and yet fails to treat adequately with the 


, Problem to which it is directed. 
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A former Commissioner or employee who has gained knowleq 
of a particular case while in the Government service should not ut} 
lize that knowledge on behalf of private parties having an interes 
adverse to the Government. Nor should the Commission or its staff 
give preferential treatment to any person because of personal rela. 
tionships. 


On the other hand, it is also desirable that the Government should | 
be abe to attract and retain competent personnel in Government em. | 
ployment. If, in order to effect the first principle, legislation is | 
enacted which is unduly restrictive and far more sweeping than js | 


necessary to accomplish its purpose, the result will be to deter desip. 
able personnel from accepting employment with the Government 

Most individuals joining the Commission or its staff, when ap. 
pointed, contemplate that at some future time, whether voluntary o 
involuntarily, their connection with the Commission may terminate 
If an individual feels that in such event he would be seriously handi.- 
capped in earning a living, he would probably hesitate to accept the 
appointment. 

Under section 103(c), for example, a former Commissioner engaged 


in the private practice of law would appear to be unable, within 9 | 


years after the termination of his membership on the Commission, to 
represent a client who wishes to make a public offering of securities 
necessitating registration with the Commission, notwithstanding that 
the client may have had no prior contact of any type with the Con. 
mission or the former Commissioner. We can see no justification 
for such restriction. 

Under section 103(c), former Commission employees would be sub- 
ject to a 2-year ban— 
in connection with any matter involving a subject matter directly connected 
with which such person was employed or performed duty. 

The clause “any matter involving a subject matter” is not defined, 
As drafted, this provision might preclude 
ployee, the subject of whose work, for example, is the processing of 
registration statements under the Securities Act, from assisting in 
the preparation of any registration statement for 2 years after he 
leaves the Commission. 





and unnecessarily—an em | 


In addition, section 103(c), by proscribing activities only fora | 


period of 2 years, suggests at least implicitly that after the lapse of that 
period there are no restrictions. In this respect the provision is de 
ficient. 


A former Commissioner or employee should not be permitted at | 


any time to appear in a particular matter if he personally considered 
it or gained knowledge of the facts as to that particular matter while 


he was affiliated with the Commission. Rule 6 of our conduct regult- | 


tion so provides. 

We have dealt with the problem covered in section 103(¢) in a mal 
ner which we believe has been both effective and fair to all concerned. 
Under rule 6 of our conduct regulation, as I just pointed out, any Cotl- 
missioner or employee leaving the Commission is permanently barrel 
from participating in any matter in which he has gained some knowh 
edge or information during his Government employment. 

For a two-year period after leaving the agency, every such formet 
Commissioner or employee is required to file a report with the Com 
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mission in any matter in which he is appearing before it within 10 
days after he is retained or employed. In the report, the former 
Commissioner or employee must state why he believes his employment 
isconsistent with the rules of conduct, and as a matter of practice, such 
reports are circulated among the Commission offices to determine 
whether there appears to be any violation in the contemplated em- 
loyment or representation, ee 

This disclosure technique serves to alert the Commission and its staff 
to the intention of a former employee to appear in any matter and 
provides a careful and effective review to preclude improper ap- 
pearances. CD 

This disclosure procedure and the absolute prohibition in rule 6 of 
our conduct regulation affords a method of dealing with the problem 
covered by section 103(c) in an effective manner. We suggest that 
this merits the careful evaluation of this committee. 

I might also emphasize that our approach is in keeping with the 
stringent rule which the courts apply in dealing with the question of 
the disqualification of an attorney by reason of prior connection with 
anopposing party. Thus, Judge Weinfeld pointed out in 7’. C. Theater 
Corp. vy, Warner Brothers Pictures, Ine., 113 F. Supp. 265 at 268 
(1953) that— 

A lawyer’s duty of absolute loyalty to his client’s interests does not end with 
his retainer. He is enjoined for all time, except as he may be released by law, 
from disclosing matters revealed to him by reason of the confidential relation- 
ship. Related to the principle is the rule that where any substantial realtion- 
ship can be shown between the subject matter of a former representation and 
that of a subSequent adverse representation, the latter will be prohibited. 

This was quoted with approval in United States v. Standard Oil 
Company (N.J.), 186 F. Supp. 345, 358 (1955). 

I might also point out that our Commission has in the past taken 
action to enjoin the practice by a former employee when it felt that 
his participation in a matter was barred by this type of conflict of 
interest. i and S.E..C. v. Mahaney, 27 F. Supp. 463 (1939). 

Finally, I should like to deal briefly with sections 610 and 611 em- 
bodied in part 2 of title VI of H.R. 4800. Our views as to all of 
the provisions in part 2 are more fully elaborated in our report to 
this committee. 

In our opinion, the efficiency of the Commission will best be main- 
tained under the present method of Presidential selection of the 
Chairman determined upon by the Congress itself in Reorganization 
Plan 10 in 1950. 

This method serves to avoid petty factional disputes within an 
agency and allows the Chairman’s administrative decisions to be 
made quickly and efficiently. Major decisions, however, are not made 
by the Chairman without first conferring with his colleagues. 

We believe our present procedure for writing opinions is prefer- 
able to that proposed in the bill. Under our present procedure, every 
Commissioner is responsible for, and his name appears on, every opin- 
ion in which he participates. This procedure has induced a high 
measure of personal participation on the part of each Commissioner 
with respect to every opinion, and at the same time has enabled us 
to meet our decisional workload most efficiently and effectively. 
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Indeed, to the extent that the responsibility of all the Commis, 
sioners for the preparation of each Commission opinion is shifted ty | 
individual Commissioners, as suggested by the bill, there could resy 
in practice a lessening of the actual participation by individual Cop, 
missioners in the final opinions not assigned to them for preparation 

Our General Counsel, Mr, Meeker, who is here today, and his stag 
will cooperate fully with the staff of your committee to draft specifi 
language embodying the general recommendations we have made with 
respect to this legislation. 

Mr. Chairman, that ends my presentation. I shall be happy t 
answer any questions which you or members of the committee may 
wish to ask. 

The Cuatrman. Thank you, Mr. Gadsby. 

I do not find that I have a copy of the report you referred to 
moment ago. I will ask the clerk if he has extra copies of the report 
on the two bills referred to which has been included in the record, 

I was not sure whether they were different reports. These were 
the two reports on H.R. 4800 and H.R. 6774 that I included in the 
record. 

Mr. Gapspy. Yes. 

The CuHatrman. I have another report in compliance with th 
letter from me to you on July 15, 1959. You replied to that latter and 
your memorandum undertook to answer the questions involved. 

As it has been with the other agencies at the conclusion of their 
testimony, that information was included in the record and I think 
yours should go in also. I will arrange to have that done at the con- 
clusion of your testimony. 

Mr. Gapspy. Yes, sir. 

The Cuarrman. I want to say, Mr. Gadsby, I appreciate your pres. | 
entation this morning on the discussion of this problem, based on | 
the proposed bill H.R. 4800 and the bill H.R. 6774. 

I was somewhat impressed with your statements with reference to 
working out these differenoes. If it continues that way and there is 
some amalgamation of the two proposals that could be made, it seems 
to me that we should not have too much trouble, although it will take 
a little time, as it is a difficult task to come up with something that 
would be practical and helpful, and which would serve the purposes | 
of this proposed program. 

I have asked the other commissions this question: Do you think 
that there is legislation needed in this area? 

Mr. Gapssy. I can only say, Mr. Chairman, that as far as our om 
agency is concerned, we have complied, as I testified, with the spin 
and intent of the legislation, and we will continue to do so in the 
future. I cannot speak for any other agency, of course. 

The Cuarrman. Do you have any comment as to whether or not 
it would be desirable to have as nearly as possible a uniform standari 
for the independent agencies to follow, not only in connection with 
agencies and employees, but with businesses who must come to yoll 
agency necessarily, practitioners who come before your agency, and 
others who might have business with you ? 

Mr. Gapssy. It seems to me, Mr. Chairman, that legislation of this 
type, if it is properly drawn, might be quite helpful to outside peopl 
who may not appreciate the conditions under which we operate, i 
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such legislation can be drawn so as not to interfere with the procedures 
in the agencies which are subject to the statute. — 

The CHATEMAN. I have come to the conclusion, myself, that H.R. 
4800 is a little broad in its scope, and that there are some things that 
should be considered more on a specific basis. I have been giving a 

at deal of thought to H.R. 6774, the provisions proposed by the 
bar to supplement the declaration of policy and a standard that per- 
haps could be developed in I I.R. 4800. 

t seems that the real difficulty is in the area of rulemaking. [ as- 
sume from what you said this morning that is primarily your big 
trouble. 

Mr. Gapssy. Precisely. 

The CuarrMaNn. In that connection, have you considered the pro- 

sal in the American bar bill, H.R. 6774, on page 2, as to the areas 
that should be recognized in connection with such agency hearing 
proceedings ? cee a 

As has been explained, they tried to pinpoint the application that 
the prohibitions as defined here should have to adjudication, and hear- 
ings of record which, by law, are made subject to the procedures 
governing adjudications, and those hearing proceedings which by 
agencies’ notices of hearing are made subject to standards of conduct 
inthis subsection and others to follow. 

As I understand from the explanation, (b) and (c) get into the 
rulemaking area. And even though it is not required by law, when 
agencies determine that a rulemaking proceeding should come within 
the prohibition here, it should be set for a hearing. Then even 
though it was rulemaking, the provision should apply. 

Do you have any comment as to whether or not you would agree 
with that analysis? 

Mr. Gapspy. We have no problem in this area under proposed sec- 
tion 22 (b) (1). We often hold hearings on rulemaking, on various 
proposed rules, and even so they are still purely administrative 
proceedings in which we ought to be allowed to make such investiga- 
tions as necessary for us to arrive at a proper conclusion. 

The Cuarrman. Is that based on the issues presented, the pleadings 
and the evidence taken, with the contentions made ? 

Mr. Gapspy. No. We have often held hearings—— 

The CHarrman. Then it would not be applicable under this. 

Mr. Gapspy. We have already said, Mr. Chairman, that when you 
are dealing with quasi-legislative activities, then there is a different 
set of ground rules which should be applicable. This bill implicitly 
recognizes, as we stated in our memorandum on this bill, the inad- 
visability of imposing on agency presonnel generally restrictions 
which may only be appropriate for deciding officers. 

For example, we recently announced a change in our accounting 
practices that we knew was violently opposed by certain elements in 
the industry. We gave notice of a hearing and allowed the represent- 
atives of the industry to appear before us in protest. 

We made a record of those protests. However, we also gathered 
all information from other sources that we could, not only the testi- 
mony at the hearing, but our own expertise, our contacts with other 


— other sources of information were used in making the 
ecision. 





642 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


The Cuarrman. But in that case, in the example you gave, it would 
not become what is referred to as a quasi-judicial function, then 
would it? ; ’ 

Mr. Gapssy. That is right, sir. 

The Cuarrman. What I am interested in is trying to see if we cap 
separate the quasi-judicial function and rulemaking and the quasi. 
legislative or so-called administrative function. 

Mr. Gapssy. As I testified, Mr. Chairman, I use the term “quagj. 
judicial” to include all proceedings which are directed to a particular 
person and affect his rights or privileges. Other proceedings, I think 
could naturally fall into the class of regulative functions or adminis. 
trative functions. 

The Cuarrman. What sanctions apply for purposes of enforcing 
the rules to which you have referred in your statement ? 

Mr. Gapsspy. We would have to bring an administrative proceed. 
ing against the offender to enforce the rule, and there are other sane. 
tions under other statutes. 

The CuHartrman. I do not want to usurp all the time at this time, 

Mr. Younger, have you any questions ? 

Mr. Youncer. I have just two questions, Mr. Chairman. 

Have you had any experience, Mr. Gadsby, where Members of the 
Congress have consulted with members of your Commission in a man- 
ner which might be classified as ex parte in appearance or consulta- 
tion ? 

Mr. Gapspy. I don’t remember any; no, sir. I have had numerous 
contacts with the Members of Congress, and uniformly pleasant ones, 
But I have had no Member of Congress attempt to influence us in our 
decisions on an adjudicatory matter. 

Mr. Youncer. Under section 103(c), even if that were passed, 
would it prevent a case of this kind, where a member, a former Con- 
missioner, resigns and joins a law firm which might represent the 
Standard Oil Co. of New Jersey, and he could use the information 
that he had gained in his services as a Commissioner with that law 
firm but did not participate in any representation before the Com- 
mission ? 

Mr. Gapssy. Our rule goes beyond the mere participation and pro- 
vides that a former Commissioner or employee, if he was engaged in 
the particular matter, may neither participate nor assist in the prep- 
aration of any subsequent proceeding. 

Mr. Younger. Either with a law firm or with any other organi- 
zation ? 

Mr. Gapspy. Yes, sir. 

Mr. Youncer. So that your answer to my question, then, would be 
that section 103(c) would not cover that particular case ? 

Mr. Gapspy. Section 103(c) merely prohibits the appearance before 
the Commission in a representative capacity for 2 years. 

Mr. Youncer. Yes. But yet he could join a law firm or a public 
relations firm and use all of the information he had in connection 
with the representation, but so long as he did not. personally represent 
the case before the Commission, it would be legal under 103(c)! 


RRR 


Mr. Gapspy. It would be legal. I would not do it myself, but it | 


would be legal. 
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Mr. YouncEr. I am just questioning about the legality of it, not 
whether it is proper or the propriety of it. But would this cover it? 

Mr. Gavssy. It would not cover it ; no, sir. 

Mr. Youncer. That is all, Mr. Chairman. 

The CHatRMAN. Mr. Mack ? 

Mr. Mack. Mr. Gadsby, I would like to congratulate you on the 
fine job you are doing as Chairman of the Securities and Exchange 
Commission. ; 

Mr. Gapspy. Thank you, sir. 

Mr. Mack. It is a very difficult task, and it does happen to be one 
of the most important Commissions. 

Mr. Gapspy. Thank you, sir. 

Mr. Mack. I know you are trying to do a good job in your capacity. 

Mr. Gapssy. Thank you. 

Mr. Mack. I was interested in your testimony on opinion writing. 
Iconcluded you are satisfied with the way it is being handled now. 

Mr. Gapspy. Yes, sir. We have given it very careful study, con- 
sidered all possible alternatives, and we can see nothing to be gained 
bya change in our present methods, 

Mr. Mack. Several very distinguished attorneys and many other 
interested parties have indicated that they thought this should be 
changed. 

I notice in the hearings we had last June that there was testimony 
of a witness that in his opinion “the opinion writing staff is more 
concerned with sealing the door to possible judicial reversal than 
inmaking a fair analysis of the record.” 

Mr. Gapssy. I do not know that the opinion writing staff has any 
different ambition from that of the Commission. I do not think we 
would like to be reversed, even if we wrote our own opinions. 

Mr. Mack. I understand that. But you do give them the instruc- 
tions? 

Mr. Gapspy. Yes, they are instructed as to the manner in which we 
intend to have the opinion go out, and the Commission reviews the 
opinion word for word before it goes out. 

Mr. Mack. Then they do not attempt to make a fair analysis of 
the record ; do they ? 

Mr. Gapssy. Certainly they do. If I felt that my Opinion Writing 
Office was not making a fair analysis of a record, I would see that a 
change was made in their approach. 

Mr. Mack. If the opinion writing staff differed with the majority 
of the Commission, based on the record, and they made a fair analysis 
of the record, it would tend to be a reversal of the decision of the 
Commission, would it not ? 

Mr. Gapssy. We do not permit the Opinion Writing Office to write 
a decision and have it come out so that it is contrary to the wishes of 
the majority of the Commission. 

Mr. Mack. That is exactly my point. 

Mr. Gapssy. Those are decisions of the Commission, and we accept 
responsibility for them. 

Mr. Mack. And they are justifying your decision. 

_Mr. Gapspy. Certainly. In fact, from time to time, when the de- 
cision actually comes before us, we have disapproved of it and sent it 
back to be rewritten. 
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Mr. Mack. We have a man who resigned recently from the Cjyj 
Aeronautics Board who issued a formal statement which was Placed 
in the record yesterday. I would like to quote from that forma] 
statement concerning his views on this opinion writing. 


If the members of an agency do, in fact, decide the cases that come before 
them, and if in order to decide these cases they go through all the requisite 
mental processes, then there should be little extra burden in setting these mental 
processes down in an opinion. But if, as a matter of fact, they do not g0 
through the requisite mental processes, then their decisions are in reality hot 
supported by the necessary legal and factual foundations, and are not rendered 
in accordance with the law. 


| 


This is an opinion of a person who served on the Civil Aeronantire | 
nauties 


Board. I agree that it is somewhat different from the Securities anq 
Exchange Commission, but it is expressed in rather strong terms, 

Mr. Gapssy. I might refer, Mr. Mack, to the statement which we 
filed with reference to H.R. 4800 on page 16 thereof, in which the 
processes through which the Commission goes are set forth, 

Mr. Mack. Is that the one you filed last summer ? 

Mr. Gapssy. No. It is the one which was filed in connection with 
this hearing, with this bill, H.R. 4800. It is now a part of the record 
in these proceedings. 

With due deference to Mr. Hector, I do not know what he knows 
about the CAB, but he knows very little about the SEC and its 
deliberations and its processes. I cannot say that the points which he 
attempts to make in connection with the CAB are pertinent to our 
own agency. 

He makes a number of generalizations in there from particular inci- 
dents which just do not follow. 

Mr. Mack. I brought his statement up yesterday because I was 
somewhat impressed with many of the suggestions he made. I have 
felt for some time that it would be advisable to change the procedure 
in regard to opinion writing, to vlace the responsibility on individual 
Commissioners. 

I have never been convinced that this would completely sabotage 
the operation of the Commission. 

Mr. Gapssy. Mr. Mack, it is not a question of sabotaging the opera- 
tion. It is a question of introducing inefficiency into the operation. 
The pure factual matter is that if this were to become the statutory 
procedure, I would merely split up the opinion writing section and 
each Commissioner would have his own decision writer. It would 
be an inefficient and obstructive method of handling it. 

Mr. Demmler, then a member of the Commission, testified before 
the subcommittee, of which I believe you were the chairman, in June 
1959. I would like to read that testimony, if I may. He said in 
answer to a question from Mr. Rogers of Texas, who said: 

That provision does not require him to write. It requires him to be re 
sponsible for his preparation. 

Mr. DemMLeR. In that case, depending on how you interpret that phrase, the 
whole Commission is responsible for the preparation of the opinion under the 
present regime of working with the Office of Opinion Writing. I know from 
experience on the Commission that that Office of Opinion Writing is a very 
skillful, well trained group which can come to the Commission table while the 
opinion is being formulated and can catch the delicate shadings of each one’s 
opinion, each Commissioner’s opinion as he expresses it orally. 


They are all very good draftsmen. Finally, when the opinion comes near to 
the point of finality, individual Commissioners will take it home, take a draft 
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home with their homework and interpolate. But the system works and it works 


= _ to me it would be a near tragedy if that were to be broken up by 


what seems to be a mere legislative prescription of mechanics. 

[ think that states better than I can my objections to the proposal 
that individual Commissioners write the opinion. + ae 

The CuairmaNn. If the gentleman will yield, I do not believe it is 
roperly interpreting this to say that this language requires each 
individual Commissioner to write the opinion. I think what is meant 
by this, or what was intended, is that individual Commissioners be- 
come responsible for the writing of the opinion and developing it to 
a final form. 

It is not expected that one member could actually and physically 
possibly take the time to write every opinion himself without as- 
sistance from staff in doing so. But the point is to have a Com- 
missioner responsible for the opinion to see that it is developed as the 
Commission intended, and then to have his name on it or initials, 
whatever would be requred. :; 

Mr. Gapsny. Mr. Harris, at the present time five Commissioners 
are responsible for the opinion, five Commissioners, if all five vote 
on it. They have to bear the responsibility for the approach to the 
opinion, for its wording and for its results. , 

I can see nothing to be gained by putting one member’s name on 
itif itis going to be prepared by someone else. __ 

The CuHarrMan. But it would be under his instructions. 

Mr. Gapspy. At the present time, the Opinion Writing Office pre- 
pares the opinion under the instruction of five Commissioners, who 
agree on the approach which is to be taken to that opinion. 

The CuarrMANn. I thank the gentleman for yielding. 

Mr. Gapssy. As I say, it would simply spread the opinion-writing 
office among the five Commissioners. I do not think that would be 
efficient. ; 

Mr. Mack. Mr. Chairman, I noticed someplace in our hearings, and 
Icannot recall the page of the hearings, that you objected to this— 
perhaps it was your formal statement issued some time previously 
concerning H.R. 4800—that you objected to this provision because it 
would discriminate against the nonlawyers, and that they performed 
avery valuable service. 

Mr. Gapspy. That is right. 

Mr. Mack. And that they would, so to speak, be disqualified if this 
wereenacted. Is this substantially correct ? 

Mr. Gapssy. That is substantially correct. 

Mr. Mack. Would you explain why you feel they would be dis- 
qualified ? 

Mr. Gapssy. They could write the opinion. We have two non- 
lawyers on our Commission at the present time. They are both very 
able men. One is a former securities man and one is a former en- 
gineer who had experience on the State securities commission in Ari- 
zona. They are both extremely able men and perform an extremely 
valuable function, each one, in the decisional process of the Com- 
mission. 

However, I do not feel when it comes to a question of legal analysis 
that they should be made responsible for that type of work—that is, 
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in the sense of individually drafting an opinion as a judge of a court 
does. 

Mr. Mack. If they are not qualified to be responsible for an Opinion, 
are they qualified to make the decision in the first place? 

Mr. Gapspy. Yes, I think, unquestionably. They know more abo 
the securities business than I do; it is a question of legal draftsman. 
ship. 

Mr. Mack. If I understand the situation correctly, you would have 
legal experts available to these nonlawyers # 

Mr. Gapspy. Precisely. And at the present time, the nonlawyers 
avail themselves of the legal knowledge of the three ‘lawyers who ar 
members. 

Mr. Mack. As a matter of fact, would not the lawyers as well ayaj] 
themselves of the services of the others ¢ 

Mr. Gapssy. I have no doubt. But I do not feel it is fair to j Impose 
responsibility for legal work upon a layman. 

Mr. Mack. To continue on your argument, I would think it woul 
disqualify nonlawyers from serving in the capacity. 

Mr. Gapspy. No; by no means. Every layman at one time or ap. 
other in his life takes the advice of a lawyer on his own business, 


Mr. Mack. I have to stand on my ear lier statement: that if they are | 
not qualified to write the opinions, they are not qualified to make the | 


decisions in the first place, and in my humble opinion I think you have 
stated that the nonlawyers are qualified. 

Mr. Gapspy. They are qualified, Mr. Mack, to deal with the factual 
situations which are presented to them. They are not qualified, as 
lawyers and I think it is unfair to saddle them with the responsibility 
for drafting legal conclusions. 

Mr. Mack. That is what bothers me. If they are not qualified 
to make that conclusion, they are not qualified to serve on the Com- 
missions. 

Mr. Gapspy. Most of our work is factual, and they are fully qualified 
to deal with that. 


Mr. Mack. Also, you are required to make certain decisions, and | 


those decisions are based on the material gathered in the course of the 
investigation or hearing. 

Mr. Gapssy. Yes. 

Mr. Mack. Then I think it would not be an undue burden and would 
not sabotage your Commission for them to supervise Pommaticta 

Mr. Gapspy. I did not say it would sabotage it ; I said it would inter- 
fere with its effectiveness and efficiency. 

Mr. Mack. I just do not follow you. 

Mr. Gapssy. Mr. Mack, at the present time we have an opinion- 
writing office. They vary in their experience. Some of them are new 
employ: ees. Some of them are employees of long standing. The work 
is supervised by Mr. Helfenstein, who has been with us for 15 or 20 
years and is an extremely able man. 

It seems to me it is much more efficient to centralize that work ina 
central unit than to distribute it among units assigned to the variows 
Commissioners. I may be wrong, but ‘T do not think so. 

Mr. Mack. I think I understand your views and I appreciate the 
elaboration on your previous testimony. But I must frankly admit 
it is not too convincing as far as I am concerned. 
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Mr. Gapssy. All I can do, Mr. Mack, is to put the weight of my 
own experience behind what I say. 

Mr. Mack. I appreciate that. I do not question your sincerity. I 
know that you are dedicated to your work and you are expressing a 
sincere opinion. 

You mentioned the selection of the chairman. I personally felt very 
strongly that this should be changed, and I think it would be in the 

ublic interest to have it changed. I think your Commission is a 

rfect example of why it should be changed. 

This, again, does not relate to you, but to the selection of a previous 
Chairman of the Commission, Mr. Armstrong. I do not believe he 
would have been selected by the Commissioners themselves to serve 
inthat capacity. 

| believe if the Chairman had been selected by the members of the 
Commission, Sherman Adams would not have had his ear during the 
time he was serving as a Commissioner. That, quite frankly, is one of 
the good examples of why I think the Chairman should be selected in 
another manner. 

Mr. Srrincer. May I ask the gentleman this point: Is there any- 
thing in the record of any of these hearings that Mr. Sherman Adams 
had the ear of Chairman Armstrong’ Is there evidence to that 
effect? 

Mr. Mack. I was expressing a personal opinion, but there is con- 
siderable evidence in part 10 of our hearings, concerning telephone 
conversations that Mr. Adams had with Mr. Armstrong when he was 
Chairman of the Commission. 

Mr. Sprrncer. There was also evidence in there that there were 
several Congressmen who had telephone conversations with him, too, 
as I recall. 

Mr. Mack. That matter has not 

Mr. Sprincer. I do not know the inferences of it. I heard all of 
that testimony and that is not the way I understood it. But I will 
leave it to the gentleman, since Mr. Armstrong is no longer a member 
of the Commission. 

But I have estimated Mr. Armstrong to be one of the more capable 
men in Washington to serve on any commission, in my estimation. 
But if the gentleman has such testimony—— 

Mr. Mack. I do not know that we have to quote all of the testi- 
mony to justify my personal opinion. But I would call the gentle- 
man’s attention to certain testimony, particularly beginning at page 
4051 of part 10, which proves my point. 

Mr. Sprincer. I will be happy to read it. 

Mr, Mack. It is quite detailed. Asa matter of fact, Mr. Armstrong 
at one point accused me of ex parte contacts, and later when I pointed 
out that he was untruthful he withdrew that and corrected the 
record. 

But in my opinion, this is one area where there was a clear-cut 
case to justify a change in the system of appointments. I would think 
it would make the Commissions more independent if the chairman 
were selected by fellow Commissioners. 

T believe that was the original proposal. 

Mr. Gapssy. I do not know whether the Commissioners would 
have selected Mr. Armst rong as Chairman or not, had they had that 
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opportunity. I know that Mr. Armstrong is a very able and yey 
successful attorney. I have no reason to assume that the Commissiqy 


would not have elected him Chairman if they had had the opportunity, | 


At any rate, the present system was set up after a long investiga. 


tion by the Congress and was set up by the Congress, itself. Wh | 


Congress giveth it can take away. 


I do not know that the very eminent chairmen who were Selected | 
. os 
by the Commission are any more or less able than the chairmen, out. 


side of myself, who have been selected by the President. 

Mr. Mack. I have no complaint about many of the Commiggiop. 
ers—certainly they are very honorable men. In some cases you hay 
occasions where men have just not performed in positions they hay 
held. I think that was the case of Mr. Armstrong. I think he prob- 
ably is an intelligent young man, although he lacked experience jy 


this area, and as the record clearly indicates, he was totally unsuited | 


for this office of responsibility. During the period he was Chairmay 
the Commission was not independent, and I strongly feel that th: 
Commission should be independent. His ex parte communicating 
with Sherman Adams can never be condoned. F 

Mr. Chairman, I have some other questions, but I have consumed 
toomuch time already. I yield the floor. 

The Cuatrman. Mr. Springer? 

Mr. Sprtncer. Mr. Chairman, I was not here when you presented 
your statement, but I have had a chance to look through it. There ar 
some parts of it that I personally would not agree with, but I want 
to say it is an excellent presentation of your position, and I think it 
is one which has been very thoughtfully prepared. 

I want you to know that I certainly appreciate the time you have 
spent in presenting your views. 

Mr. Gapssy. Thank you, sir. 

Mr. Sprincer. That is all, Mr. Chairman. 

The Cuarrman. Mr. Rhodes ? 

Mr. Derounian ? 

Mr. Derounian. Mr. Gadsby, would you have any objection, since 
there has been so much talk of making the Commissions “independ- 
ent,” to make it a crime for anyone to communicate with a Commis 


sion member once a case is under consideration for decision? That | 


would apply to members of this committee, Members of the U.S. Sen- 
ate, and all other Members of the Congress. 

Mr. Gapssy. I would have no objection to having the law extend 
that far, no. I think it would under the provisions of the suggested 
act. 

Mr. DerountAn. Would you say as a practical matter that even 
though a communication from a Member of Congress is couched 
language which is just an “inquiry” that subconsciously there 1s 4 
certain amount of pressure in reading a letter from a Member of 
Congress ¢ 

Mr. Gapssy. All I can say in that connection, Mr. Derounian, is that 
it never affected me. I cannot speak for anyone else. 

Mr. Derountan. Despite that fact, would you agree that if we ar 


going to be consistent on influence, that consistency requires also that | 
Members of Congress should neither be allowed to exert pressure not 


communicate with the Commission once the consideration of the cas 
is under active advisement ? 
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Mr. Gapssy. I think that is a matter for the Congress to decide. 
[would not like to express an opinion. 

Mr. Deroun1an. but you would not object to a rule or a change 
in the legislation making it a criminal offense for anybody to com- 
municate with the Commission once the matter is under deliberation ? 

Mr, Gapspy. I think it would be highly presumptuous of me to 
criticize it in any way. | pelt 

Mr, Deroun1An. I will criticize Members of Congress who try to 
exert pressure and then place others in a different category. I think 
itshould apply to all of us. 

Thank you, Mr. Chairman. 

The CHairMAN. Mr. Dingell / 

Mr. Dinceityi. Thank you, Mr. Chairman. 

Mr, Chairman, you made a very fine presentation this morning. 

The CuarrMAN. Would the gentleman let me ask a question first? 

Mr. Dincett. I will be very happy to. 

The CuarrMAN. Do you know of any instance where a Member of 
Congress, after a case had been set for adjudication, with the issues 
having been drawn and the pleadings, and even when the evidence 
had been taken and it was ready for a decision, where a Member of 
Congress has brought pressure on the Commission, you or any of you, 
with reference to that decision 4 

Mr. Gapspy. I have already testified, Mr. Harris, that as far as 
I personally am concerned, the answer is “No.” 

Mr. DerountAn. Would you yield on that, Mr. Chairman ? 

Mr, Drneeti. As long as I have the floor, I will be glad to yield. 

Mr. DerountaAn. Have there been any communications to the Com- 
mission once a matter has been under advisement and the pleadings 
drawn? Just an inquiry! I am not talking about “pressure,” but a 
request for a “status report” that has come to you from a Member of 
either House 4 

The CuarrmMan. Yes; of course there have been. I can answer that. 

Mr. Gapspy. I think there have been inquiries from Members of 
Congress as to when a decision was coming out. 

Mr. Derountan. That is exactly my point. I think that is all that 
Mr. Sherman Adams ever did. He asked for a “status report.” 

Mr. Mack. Will the gentleman yield to me? 

Mr. Dineeii. Mr, Chairman, I want to be as brief as I can in my 
own questioning. I will be happy to yield to any member of this 
committee, but I have not gotten a chance to get started. 

The Cuatrman. I appreciate the gentleman’s courtesy in yielding, 
but I think the record should be very clear as to what this legislation 
does. It does not prevent anyone from asking for a status report and 
asking what the situation is. 

It does prevent them from bringing to bear influence, or pressure, 
as the gentleman may call it, on the issues and merits of the case. I 
think we had better consider this in the light of what is proposed to 
be done here. 

Mr. Dine. I will yield to the gentleman from Illinois. 

Mr. Mack. I have nothing further to add to the chairman’s state- 
ment. 

Mr. Dinceti. You administer what is known as the truth in secu- 
rities law; is that correct ? 
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Mr. Gapssy. That is right, sir; the Securities Act of 1933. 

Mr. Dincett. And it 1s a very stringent act with regard to thy 
truth of filings before your Commission with regard to new isgueg of 
securities, and also with regard to representations which are made t, 
your Commission and to the general public; is that correct? 

Mr. Gapssy. That is correct. 

Mr. Dinceii. How stringent are the requirements of law with 
regard to truth in representations that are made to your agency anq 
to the general public ? 

Mr. Gapssy. The Securities Act of 1933 imposes certain civil an 
criminal liability upon anyone who makes a statement which is fal 
or misleading in connection with the registration of a security or jp 
connection with the sale of a security. 

Mr. Dineen. With regard to the representations, are there any 
specific exemptions in that particular requirement of the Securities 
Act of 1933 with regard to these false representations ? 

Mr. Gapssy. Not as far as the antifraud provisions are concerned: 
no. 

Mr. Dineett. As a matter of fact, if I recall correctly, on one in. 
stance an individual was held to have violated this because he merely 
made certain statements to the general public, not necessarily included 
in the prospectus of the stock and not necessarily to the Commission 
in its filing; is that correct 

Mr. Gapssy. Of course. 

Mr. Drncetu. I would refer you specifically to the Arwida case, 

Mr. Gapspy. That is right. The Arvida case was in connection 
with the proposed issuance of securities of a corporation. 

Mr. Dinceuu. And at that time, what happened, just very briefly! 

Mr. Gapspy. That was a case which came under the provisions of 
section 5 of the Securities Act, and the representations of the under. 
writers were considered by the Commission to be constituting an offer 
to sell the securities before the securities were registered with the 
Commission. 

It was not necessarily that the statements were false, but they were 
made before the securities were registered with a view to selling the 
securities. 

Mr. Drncett. Upon the making of a false statement, can your 
agency, upon its own motion, institute a stop order to protect the 
public ? 

Mr. Gapssy. Of course. Section 8 specifically so provides. 

Mr. Dinceti. And you, as a matter of fact, usually do so on the 
Commission’s own order and motion; is that correct ? 

Mr. Gapspy. Yes; that is our duty. 

Mr. Drncetu. In addition to this, you have the general responsi- 
bility of policing the market; is that correct ? 

Mr. Gapssy. That is correct. 

Mr. Drnceti. And observing whether or not there are any unusual 
activities taking place in the market with respect to any particular 
individual] stock ; am I correct ? 

Mr. Gapspy. Well, that is not quite accurate. We observe the move- 
ments of the market in order to make up our minds as to whether there 
is any manipulation present in the price movements. 
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Mr, Drneett. Have you established a procedure for coordination 
with other agencies; for example, with the ICC, the FCC, the CAB, 
and the Antitrust Division of the Department of Justice ? 

Mr. Gapssy. We collaborate with any agency of the Government 
that is interested in anything before us, of course. 

Mr. Drncett. Do you have a formal procedure for cooperation with 
these other agencies ¢ ; sil , 

Mr. Gapssy. Nothing formal; no. We do it as a matter of practice. 

Mr. Drncetu. I see. Do you have any formal procedure for com- 
municating to the Federal Power Commission and receiving commu- 
nications from the Federal Power Commission in connection with new 
issues of stock ¢ 

Mr. Gapssy. Nothing formal. If we have a question we may call 
the Federal Power Commission or they may call us if they are inter- 
ested in a registration statement on file with us. 

Mr. Dincett. Mr. Commissioner, I would like to refer you specif- 
ically to an article which appeared in the Washington Post of Mon- 
day. In that, the article refers to certain contacts ex parte which 
were made to the Federal Power Commission members. It states: 

In its registration statement filed February 17 before the SEC as a prospectus 
for offering 1.6 million shares of stock at $34.50 a share. Tennessee declared 
“Midwestern proposes to finance its pipeline system through sale of long-term 
debt securities and additional common stock. In this connection, the company, 
Tennessee, may find it desirable to make further investments in Midwestern.” 

One of the crucial questions on the fixing of the rate as to whether 
it would be 634 or 7 percent or whether it would be an open contract, 
an open-end contract, was whether or not ‘Tennessee, the parent com- 
pany, would maintain substantial ownership in Midwestern. 

Apparently it had something to do with financing, that a higher 
return could be derived from the sale or, rather, derived from se- 
curities issued by the subsidiary corporation, if they were not con- 
nected with the principal corporation or the owner corporation, and 
probably would have to be, in order to achieve financing. 

A certain representative of an interested party contacted the Chair- 
man of the Federal Power Commission, and in the words of the Chair- 
man of the Federal Power Commission : 

He told me that Tennessee Gas did not intend to keep 100 percent stock- 
ownership of its subsidiary Midwestern, and intended only to hold the minority 
interest. 

This is the testimony of Chairman Kuykendall. 

On the face of that, does it appear that there is some misrepresen- 
tation here that your agency should look into? 

Mr. Gapspy. The prospectus was filed with us concerning the 
offering of over a million shares of Midwestern to the public. That, 
in itself, it seems to me, shows that Tennessee did not intend to main- 
tain a complete ownership of Midwestern. 

Mr. Dixertx. Does it not appear that these two statements are in 
conflict one with the other; that is, the statement from the prospectus 
and then the statement which was made to the Chairman of the 
Federal Power Commission ? 

Mr. Gapssy. I do not think I should be asked to comment on the 
actions of another agency of the Federal Government. 
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Mr. Dineewi. I am not asking you to comment on the actions of 
another agency of the Federal Government. I am merely asking yoy 
to comment on whether or not there does not appear to be a conilig 
in the representation made to your agency and also a statement which 
was made ex parte to the chairman of another agency. 

Mr. Gapssy. I think I would have to look at the statement which 
was filed with us before I could answer that question. 

Mr. Drncevi. Let me ask you this: In view of your reluctance ty 
comment on this, would it appear that perhaps your agency should 
not go into this question to determine whether or not the whole of 
the situation is proper and correct, and whether a prospectus was 
filed before your agency ¢ 

Mr. Gapssy. It seems to me, Mr. Congressman, that the very fac 
that there was a public offering of the shares of Midwestern settles 
the question as to whether Tennessee was going to hold a 100-percent 
interest in Midwestern. 

Mr. Drncext. In other words, you would take the prospectus on its 
face and go no further; is that correct ? 

Mr. Gapsspy. We are not responsible for the truth of statements 
made in a prospectus. 

Mr. Dinceti. You are not? 

Mr. Gapssy. No, sir. 

Mr. Drncett. Is that not part of the truth in securities? 

Mr. Gapssy. We do not vouch for the truth of any statement made 
in any prospectus. 

Mr. Dincerx. I do not ask you to vouch for it, but are you not 
responsible to see that statements made in the prospectus are true! 

Mr. Gapssy. So far as it lies within our power to do so, we check 
the truth and accuracy of the statements made in a prospectus. 

Mr. Dineetxi. Are you not supposed to see to it that these are 
true on your own motion ? 

Mr. Gapspy. Yes, sir; so far as we can ascertain. 

Mr. Drnertu. In fact, you have instituted proceedings in the past 
before your agency to determine whether or not these statements are 
true or false ? 

Mr. Gapspy. That is very true. But the burden is on the issuer to 
submit a statement which is not false and misleading. 

Mr. Dineexyi. Let me ask you this, and we will go into a hypotheti- 
cal situation: If you receive one statement in the prospectus and an- 
other statement is made around to individuals which is altogether 
at variance with this, does this not impose upon your agency a duty 
to go in to determine whether or not there is a true statement made! 

Mr. Gapssy. Yes, sir. 

Mr. Dince.u. Here we have a situation where a prospectus is made 
stating one thing, as I have read it into the record, and subsequently 
another Government agency is advised quite to the contrary. 

Mr. Gapssy. I do not think it has been advised to the contrary, 
Mr. Congressman. As I said before, this prospectus was filed in 
connection with the public offering of a large block of stock of 
Midwestern. ‘Tennessee told the Federal Power Commission, as ! 
understand your statement, that they did not intend to hold 100 per 
cent interest in Midwestern. 
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The very face of their offering 1 million shares of Midwestern to 
the public shows that they were not holding 100 percent interest in 
Midwestern. . 3 

Mr. Dincexu. If you find that there is any difference or any irre- 
concilable difference between the statements which were made in the 
prospectus and the remarks which were made to the chairman of 
another agency, do you think it would then behoove your agency 
to go into this? 

Mr. Gapspy. Certainly. 

Mr. Dineeit. Do you intend, as a result of this newspaper article, 
tomake any scrutiny of this? 

Mr. Gapssy. No; because I do not see any inconsistency between 
the two statements. 

Mr. Dincetx. ‘Thank you, Mr. Chairman. 

(The following letter was later received from Mr. Gadsby :) 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D.C., April 12, 1960. 
Hon. OBEN HARRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 

Deak Mr. Harris: This is in reference to my testimony before your com- 
mittee on March 30, 1960. Upon reviewing the transcript of my testimony I find 
that in answering a question by Mr. Dingell concerning a definitive prospectus 
filed with the Securities and Exchange Commission by Tennessee Gas Trans- 
mission Co., dated February 15, 1960, received February 17, 1960, I made the fol- 
lowing response (p. 641): “The prospectus was filed with us concerning the 
offering of over a million shares of Midwestern to the public.” 

Since testifying I have ascertained from the records of the Commission that 
the prespectus filed by Tennessee Gas Transmission Co., covered 1,600,000 shares 
of its own common stock und not that of Midwestern. 

This inadvertenence may have contributed to a misunderstanding respecting 
the answer to this and subsequent questions concerning the registration state- 
ment and prospectus filed with this Commission. 

I regret any misunderstanding my statement may have caused and am taking 
this opportunity to set the record straight. 

A question has been raised with respect to the statement by Tennessee Gas 
in its prospectus that “Midwestern proposes to finance its pipeline system through 
sale of long-term debt securities and additional common stock. In this connec- 
tion, the company, Tennessee, may find it desirable to make further investments 
in Midwestern.” In response to inquiry by our staff, the Secretary of Tennessee 
Gas advised that Midwestern Gas proposes the issuance of the following 
securities : 

(1) $60 million pipe line bonds, with warrants to purchase common stock ; 

(2) $26 million consisting of units of convertible debentures and stock, 
with warrants; 

(3) $7 million bank loans; and 

(4) $2 million of common stock, with warrants. 

We were further advised that the $2 million of common stock referred to 
above is to be acquired by the Cumberland Corp., a wholly owned subsidiary of 
Tennessee. In addition, Cumberland will acquire the units of convertible deben- 
tures and stock referred to above, which will be held until such time as a mar- 
ket can be established. 

On the basis of the above, the questioned statement in Tennessee's prospectus 
does not appear to warrant further inquiry by this Commission. 

Sincerely yours, 
EpWarp N. Gapssy, Chairman. 

The Cuarrmman. Mr. Devine. 

Mr. Devine. No questions. 


The Cuarman. Mr. Hemphill. 
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Mr. Hemenitz. Thank you, Mr. Chairman. 

I am going to accept your statement on its face that no Member 
of Congress has had any influence with you or could have any jp. 
fluence with you. i 

I just want to know if you would go so far as to say that no mem. 
ber of the White House staff would have any influence with you, 

Mr. Gapssy. Of course not. No member of the White House staff 
has ever approached me or would approach me. 

Mr. Hemenit. I did not ask that particular question, but I am glad 
you answered it, because we have a saying about that sort of thing 
down in my part of the country—Thou protesteth quickly. 

I did have in mind the fact that just this morning in one of the 
Washington papers on the editorial page appeared a letter from some 
attorney here in the District, I assume, in which he said that before 
some Civil Aeronautics Board hearing on the question of, evidently, 
assignment of routes or something of a similar nature, when the oral 
arguments were presented a number of Congressmen had appeared 
and had made oral statements in support of one carrier or another's 
position. 

How else would a Congressman from a district interested in get- 
ting air travel and the best air travel—how else can he express his 
opinion ? 

Mr. Gapspy. I am not qualified to comment on the procedures be- 
fore the CAB, sir. 

Mr. Hempuity. The procedures before the CAB would be no dif- 
ferent than any other. If we could imagine some issue before the 
Securities and Exchange Commission affecting at least the people 
of a district, or which the development boards, the chambers of com- 
merce, or other representative organizations felt affected the well- 
being of the district, would you not expect that Congressman, in 
behalf of his people, to make every effort to be an advocate for his 
people ? 

Mr. Gapsey. I call your attention to the provisions of rule 17 of 
our Rules of Practice, which reads as follows: 

Any person who has not complied with the requirements of paragraph (b)— 
and (b) is a provision for admitting parties to the proceeding— 


hereof may, in the discretion of the hearing officer, be permitted to file a memo- 
randum or to make an oral statement of his views, and the hearing officer may 
accept for the record written communications received from any such person. 
Unless offered and admitted as evidence of the truth of the statements therein 
made, the memorandums and oral or written communications submitted pur 
suant to the provisions of this paragraph will be considered by the Commission 
only to the extent that the statements therein made are otherwise supported by 
the record. 

Does that answer your question ? 

Mr. Hempuitu. No, it does not answer my question. My question 
is a basic question, to me, the question of a Congressman represent: 
ing his people, which I think he is a very sacred duty. 

Tam afraid that we are developing or have developed a bureaucracy 
which is so aloof from the voice of the people that we say in a certain 
regulatory agency we have a closed shop, so to speak, unless a person 
is one of the attorneys who is licensed to practice before that Com- 
mission or has other access through some governmental channel. 
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A person down in a district that thinks he should have some voice, 
thinking that his voice would not be heard, would ask his Congress- 
man to write a letter. Then his Congressman investigates the feasi- 
bility of the constituent’s position and finds it to be sound. Then he 
attempts to present that position to the agency. : 

What is wrong with that, basically, on the American scene? 

Mr. Gapssy. Mr. Congressman, there are two answers to your ques- 
tion that occur tome. First, we do not issue any licenses or favors to 
anyone. That isnot our function. We are a regulatory agency which, 
to all intents and purposes, polices, exclusively. 

The second answer to your question is that for 9 years I was asso- 
ciated with the Massachusetts Department of Public Utilities as chair- 
man and member of the commission, and later as general counsel for 
the commission. 

We had a practice invariably in the case of rate proceedings or 

roceedings involving the issuance of licenses, wherein there was a 
public hearing, that members of the legislature might appear before 
us and advance their views as to the propriety of the proposed action, 
and that was made a part of the record. 

We did not accept any factual statements they made, but we heard 
their views. I know of nothing that comes before the Securities and 
Exchange Commission which is comparable and which affects a par- 
ticular locality. It may affect a particular person, and in that case I 
think it is improper for the Congressman to attempt to influence us in 
our judgment; but as far as the locality goes, we do not have any 
such situation. 

Mr. Hempuity. I have had to defend the Securities and Exchange 
Commission and other regulatory agencies to different people. I have 
defended them on the theory that these agencies were created to pro- 
tect and serve the people as against a particular interest, and that the 
intervention of the regulatory agency was for the purpose of making 
sure that not only the industry got fair treatment, but that the man 
who had no protection and who did not have the protection of power 
and money got fair treatment. 

Mr. Gapssy. We so conceive our duties. 

Mr. Hempnity. I am now in the position, after hearing your testi- 
mony this morning, of believing that the people are not being served 
in the manner which was expected when these regulatory commissions 
were created. 

Mr. Gapssy. I do not think that the Congress, when it adopted the 
Securities Act of 1933 or the Securities and Exchange Act of 1934, 
intended to do more than protect the public and the individual mem- 
bers of the public. 

I think our administration of the act has been designed or directed 
tothat end, exclusively. 

Mr. Hemrniy. I would hope so. But when you do not listen to 
the voice of a Congressman who represents his people, you are not 
listening to the voice of the people, whether you call it influence or 
not. 

The series of resignations which have taken place in the recent 
months certainly shows that if Congressmen have no influence, some- 
one else apparently has the influence in certain regulatory agencies. 


baad is one of the reasons for this particular legislation, as I under- 
nd it. 
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We have gotten to such an extreme position that. it is not the Cop. 
gressmen who have any influence, but certain others who perhaps 
have money, favors, power, or the ears of power. 

Is that true? 

Mr. Gapsspy. As far as I am concerned, it is completely untrue, 

Mr. Hempuitt. I think we disagree heartily on that, but I think 
the things speak for themselves, do they not ? 

Mr. Gapspsy. I am talking about my own situation. I am not dis. 
cussing anyone else. 

Mr. Hempuitt. I am not accusing your agency of any malfeasance: 
certainly not. I want that perfectly clear. But I say that the reason 
you are here testifying on this legislation is because of the fact that 
somewhere along the line influence has become a terrific factor in the 
decision of these agencies set up to help the public and which have 
been diverted because, apparently, of influence over certain of the 
personnel involved. 

It is not your agency, but certainly the evidence speaks for others, 
Is that true? 

Mr. Gapssy. I cannot speak for other agencies. I only speak for 
myself. 

Mr. Ruoprs. Do stock options need the approval of your Con- 
mission before they are permitted ? 

Mr. Gapssy. Not stock options, per se. If it is a general offering 
to employees, or to others, yes. If the securities of the company are 
offered generally to employees or to a large group of employees, then 
they must be registered. Otherwise they do not need our approval. 

Mr. Ruopes. Do you believe there is a public interest in preventing 
favored individuals from making big financial gains without any 
risk to themselves ? 

Mr. Gapssy. We have a certain limited power over that, Mr. Rhodes. 
Section 16(b) of the Securities Exchange Act of 1934 prevents an 
officer, director, or more than 10 percent shareholder of a corpora- 
tion from making a profit in short-term trading in the securities of 
his company. 

Outside of that, I think the question is rather beyond the scope 
of the Securities Act and the Securities Exchange Act. Under the 
Investment Company Act, of course, stock options are forbidden. 
And under the Public Utility Holding Company Act, the Con- 
mission has certain jurisdiction in connection with issuance of se- 
curities by companies subject to that act. 

Mr. Ruopes. Protests have come to me from some of my constitu- 
ents, from stockholders and others, who feel that this practice is dis- 
honest and immoral, and that some action should be taken to stop 
it. 

Mr. Ganspy. I think that is a little beyond the scope of the acts 
that we administer except as I have noted. If you want my personal 
opinion, I will be happy to give it. 

I think that except where specific statutory provisions apply that 
is up to the stockholders of the corporation. It is their property 
and they may do with it as they wish. 

Mr. Ruopes. As I understand, stockholders are not in a very good 
position to do much about it in many cases. 

Mr. Gapspy. Some stockholders have done a considerable amount 
about it. 
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Mr. Ruoves. A lot of rigging goes on and in many cases stock- 
holders are unable to do much about it. a 

Mr. Gapssy. It has become a uniformly recognized practice in some 
corporations, at least, to give options of that nature, and manage- 
ment has become accustomed to demanding it as part of their re- 
muneration. ay Sa) : 

Mr. Ruoves. Do you think it is proper and right for a person over- 
night to make a half million ora million dollars? 

r. Gapssy. In the ordinary corporation he does not make it over- 
night. In the first place, under the Internal Revenue Act, to benefit 
from the special treatment there provided, a restrictive stock option 
may not be exercised for 6 months after itis granted. — 

In the second place, after the officer exercises his option, he may not 
sell that stock for another 6 months without subjecting any profit 
realized to possible recovery by the issuer under section 16(b) of the 
Securities Exchange Act. 

Mr. Ruoves. Does it happen in some corporations that a few indi- 
viduals in a very short time can profit to the extent of a half million 
ora million dollars? oe 

Mr. Gapspy. They may profit, but it would not be within a year 
after the options are granted. 

Mr. Ruopes. Do you feel that is proper, right, and moral? 

Mr. Gapssy. I do not think I should be asked that question, Mr. 
Rhodes. 

Mr. Ruopes. Thank you. 

The CoarrMan. Have you concluded, Mr. Rhodes? 

Mr. Ruopes. Yes. 

The CuarrMan. Mr. Nelsen ? 

Mr. Netsen. I have no questions, Mr. Chairman. 

The Cuatrman. Mr. Mack, I have a few questions, but perhaps 
you should go ahead until you concluded with yours. 

Mr. Mack. Mr. Chairman, do you think we can conclude our ques- 
tioning this morning ? 

The Cuarrman. I hope so. 

Mr. Mack. I will try to be very brief. 

Mr. Gadsby, since you have become chairman, you have not re- 
ceived any calls from the White House asking you to postpone hear- 
ings or anything of that nature? 

Mr. Gapssy. No, sir. 

Mr. Mack. Either directly or indirectly ? 

Mr. Gapspy. That is correct. 

Mr. Mack. As I understand you, you said no member of the White 
House staff has ever approached you. 

Mr. Gapspy. Certainly not in connection with anything that you 
have described ; no. 

I commended you, when you first appeared here, on the great job 
you are trying to do, and I again wish to commend you on the job 
you are doing, because the word soon gets out as to whether or not 
it would be worth the effort to contact any public official. I think 
you are doing a good job and this proves that you are. 

Mr. Gapssy. Thank you, sir. 

Mr. Mack. And that you have the respect of most all of us. 

I would like to ask this question: You do have hearing examiners? 
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Mr. Gapspy. Yes; we have five hearing examiners. 

Mr. Mack. You have five hearing examiners ? 

Mr. Gapssy. Yes, sir. 

Mr. Mack. Then do you rehear the cases that are heard before the 
hearing examiners ? 

Mr. Gapsry. No, sir. 

Mr. Mack. You do not? 

Mr. Gapspy. No, sir. We hear argument if the parties wish, 

Mr. Mack. You do hear argument ? 

Mr. Gapssy. Yes; argument on the exceptions to the hearing ex. 
aminer’s recommended decision. 

Mr. Mack. You indicated that you had a very difficult job, whey 
you were before my committee, bec: ause it was necessary for you per- 
sonally to spend a great deal of time in hearing arguments, 

Mr. Gapspy. Yes, we spend a good share ‘of our time in hearing 
arguments, perhaps 1, 2 or 3 days a w eek, i in the afternoons, usually, 

Mr. Mack. And some days in the mornings as well; is that correct! 

Mr. Gapssy. The mornings we usually reserve for our routine work, 

Mr. Mack. These are formal hearings; is that correct? 

Mr. Gapssy. Yes, sir. 

Mr. Mack. And do you maintain a list of the individuals who par- 
ticipate in the hearings ? 

Mr. Gapssy. Yes. "They are made a part of the record. 

Mr. Mack. In the past year you have had approximately 150 such 
meetings ? 

Mr. Gapssy. I could not even guess, Mr. Mack. 

Mr. Mack. Mr. Chairman, could you tell me whether any member 
of your Commission has failed to show up at 25 percent of thes 
hearings? 

Mr. Gapspy. I could not answer that question, sir. 

Mr. Mack. Could you make that information available, the attend- 
ance record available, to this committee ? 

Mr. Gapssy. Yes; I will be happy to. 

Mr. Mack. I ask unanimous consent, Mr. Chairman, that that be 
permitted. 

The Cuarrman. You may supply the information. 

Mr. Gapspy. Very well. 

(The information to be furnished follows :) 
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Attendance record—Commission meetings, Apr. 1, 1959-—Mar. 31, 1960 








aT ' | 
Total meet-| Orrick | Patterson | Hastings | Sargent | Gadsby 

ings held ! 

———— _—__—_—_— | —__—_ ~ —- — —— — ne 
| 221 | | 
yments --- - -------------- - yaaa eae Ho — = [oaeepe ne an | person enn na lon nen nnnnncn . 
Are feetings attended..-_..--|------ == 21 | 19 | 12 19 18 
Absent, official business...) - : eee: Belgas 1 3 
Other absences------------|------ eee | 9 D acti ded. 
ferenceS..--------------- - ) |---------~--|-------- =>-|--------- z--|-------- =--|---------- == 
Coe reetings attended ea Paes 33 33 | 26 30 36 
Absent, official business---| - - boas 2 | 4 wees j “ 
Other absences. ---- -| roa 5 | 3 | 14 3 2 
meetingS- - ------------- 360 |-.----------|-------- ~--|------- o---+=---~-|-----=-<- 

ag crtesniod ee 286 301 202 224 290 
Absent, official business __-| 17 15 | 11 | 104 | 32 
Other absences- ----------- |------------| 57 | 44 | 147 | 33 | 18 

Breakdown of aneences: a“ 
psence on ollicia | | | ; 
be siness... Bani bmn 8 19 | 21 | 11 | 112 57 
Sete 9. sooo < |e 7s <5. 17 21 11 | 101 49 


(b) Legislative | 
hearings, | | | 
conferences | | 
and congres- | | 
sional com- | | | 
ia the hak ncapeen Dh epee een beset | 2 | 7 

(c) Meetings with | } 
other Gov- | 
ernment | 


agencies- -_- nc acindhatantl S lacduwn dd eb Gin. tnhdbeeuns 
2, Other absences-_--.---- eal 62 | 47 170 36 0 
(a) Vacation 4______} = 59 36 22 34 | i8 
(6) Sickness.....-..|.-- Sdataks 3 3 OG his ccemencidhne dened 
(c) No record | 
‘ available -_____ ee ee ret SR225 ss 2 2 





Commission opinions, orders, and reports, Apr. 1, 1959-Mar. 31, 1960 


Participations of Commissioners 
MONO SUNN 8g as ; 2 a sacle 
ber issued | 


Orrick | Patterson Hastings Sargent Gadsby 

I ii) nsissesn-o0 sail 25 20 | 22 | 23 2: 21 
 hedunnek ss ndenn es < 80 68 72 | 64 67 73 
| ; 8 8 | 8 | 8 7 8 
Investment Company Act__-__| 6 | 6 6 5 3 6 
Investment Advisers Act | 1! 1 1 | 1 | 1 1 
CR Deeeette ican. ~nnus 5 | 4} 5 | 4 5 5 

NET oie os | 125 107 114 | 105 106 114 


1 Meetings were held both before noon and afternoon on 166 days. There was 1 meeting only on 89 days. 

? The figure 21 is not indicative of the number of quasi-judicial matters which come before the Commission 
ina year’s time. For the period covered by this table the Commission disposed of 157 matters which in- 
volved the exercise of its adjudicatory functions. These include decisions on motions and appeals from 
hearing examiners’ rulings on procedural and evidentiary questions, as well as ultimate decisions on the 
merits. There were 125 final dispositions by written opinions, orders, and reports thus indicating that less 
than 20 percent of the cases are argued orally. A large number of cases utilized all other steps but did not 
seek oral argument. The 21 meetings classified as “arguments” include meetings devoted to 2 cases in 
which the Commission, rather than an examiner, conducted the hearings. The foregoing does not take 
into account the vast number of administrative orders issued during the period covered nor the action of 
the Commission in the area of rulemaking. 

3 Travel on official business includes business with regional and branch offices, participations in panel 
discussions and speeches at conferences, meetings, and universities. 

‘ There is no statutory provision for vacations or any specified amount of annual leave for Commissioners. 
Each Commissioner arranges his own vacation. 

Statement of Earl F. Hastings, Member, Securities and Exchange Commission: 

Absences by reason of sickness indicated under item 2(b) of the tabulation were primarily attributable 
to an intermittent respiratory infection and secondarily to a communicable illness affecting my entire 
family. Of the first aforementioned, 2 periods of hospitalization were involved. 

While these illnesses prevented physical presence at the office of the Commission, they by no means pre- 
cluded my participation in the business of the Commission. Whether I was confined at home or hospital, 
all reports, memorandums, transcripts, and material documents, except those relating to the most routine of 
the Commission’s business and to consent decisions, were delivered to me as the occasion arose. These 
Were supplemented by oral reports of my legal assistant several times daily in person or by telephone. Fur- 
ther, my own views on these various subjects were made known to the Commission through my legal assist- 
ant or by telephone conversations with other members of the agency. 

This practice has proved effective in keeping abreast of the Commission’s business as evidenced by my 
participation in the formal opinions, orders, and reports of the Commission indicated in the table. Further, 
it made unnecessary any request by me that a matter be put over by reason of my lack of preparation for 
its consideration.” 3 
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Mr. Mack. With regard to the opinion writing we were just dis 
cussing, if each Commissioner were responsible for the opinion writ. 
ing, don’t you think this would obligate them to attend more of th 
meetings ? 

Mr. Gapspy. Every person who is in town usually attends the hear. 
ings. In fact, if he is in the building he always does unless he dis. 


| 


qualifies himself. It might tend, in fact, to work the other way, tha | 


the person who is not responsible for the opinion might tend to 
away from the hearing. 

Mr. Mack. This would not, in your opinion, solve any problem cop. 
cerning attendance at sessions? 

Mr. Gapssy. I do not see how it could. 

Mr. Dincewu. If the gentleman will yield—what do you think the 
policy of attendance by members of your Commission ought to be! 

Mr. Gapssy. I think it ought to be just what I said, that they ough 
to attend if they are in town. (hie 

Mr. Dincett. What reason should they have for being out of town! 

Mr. Gapssy. We do a considerable amount of traveling from time 
to time. 

Mr. Drncett. Would you say it was proper for a member of the 
Commission to be absent, out of town on personal business, at the 
time of a meeting ? 

Mr. Gapspy. We have relatively little of that. It is mostly official 
business. We have nine regional offices and eight branch offices scat- 
tered throughout the country and they do a very substantial amount 
of our work. It is very desirable, in fact, that the Commissioners 
familiarize themselves with the operations of our field offices, 

Mr. Mack. Mr. Chairman, would you have the authority to appoint 
the person who is to write the opinion under our bill? 

Mr. Gapspy. I did not understand the question. 

Mr. Mack. I said, As Chairman of the Securities and Exchange 
Commission, would you not have the authority to designate one mem- 
ber of the Commission to write an opinion ? 

Mr. Gapsspy. Under this bill, the provision is that the Commission 
shall designate one of its members to prepare and so on. As far as my 
personal authority at the present time goes, I doubt it. I would rather 
doubt that I could transfer the responsibility for the opinion to a single 
member. 

Mr. Mack. That answers my question, The Commission would 
have the authority. 

Mr. Gapssy. I doubt that the Commission can do it at the present 
time. We have to act as a Commission, not as individuals. We are 
full and equal Commissioners. 

Mr. Mack. The bill H.R. 4800 would accomplish that, would it not! 

Mr. Gapssy. Under H.R. 4800 the Commission would be required 
to appoint one of its members, to designate one of its members, to 
prepare or to personally direct the preparation in writing of a state 
ment of the reasons or basis for the decision of the Commission in each 
case decided by the Commission. 

Mr. Mack. That decision probably would not be made until the 
hearings were completed ? 

Mr. i comee. I donot know. Isuppose not. 
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Mr. Mack. If it were not made until that time, every Commissioner 
would be obligated to attend, so that they would be qualified to write 
the opinion in the event the Commission decided or designated them. 

Mr. Gapssy. I would not know how that would work. 

Mr. Mack. That would be my understanding. , 

Mr. Gapssy. In any event, I think it ought to be the Chairman who 
designates ratherthan the Commission. _ 

Me. Mack. Well, that is a good suggestion. I am certain the com- 
mittee will consider that in its proceedings. 

[have just one other short point to cover. ! 

I noticed in your testimony you agreed with former Chairman 
Demmler last June in hearings of this committee, and I will quote 
from your statement, that there is no need for this restriction. For- 
mer members neither expect nor receive any different treatment from 
anyone else, unless, of course, with regard to the employment of staff 
members and Commissioners by people doing business before your 
Commission. 

Under your present rules, you decide, do you not, whether a former 
Commissioner or employee would be permitted to appear before your 
Commission ¢ 

Mr. Gapssy. For 2 years, Mr. Mack, as I already testified, the for- 
mer employee or Commissioner is required to file a statement with 
us as to any retainer or representation in matters concerning the Com- 
mission. 

Mr. Mack. Would this include ex parte contacts ? 

Mr. Gapspy. Any appearance or any retainer is included. 

Mr. Mack. Then this would include ex parte ? 

Mr. Gapssy. I have no doubt. 

Mr. Mack. I agree with you that probably former members would 
not receive any different treatment as far as you are concerned. 

Mr. Gapssy. There is nothing deader than a former member. 

Mr. Mack. On the other hand, you seem to be concerned with it 
since you do have a 2-year limitation. 

Mr. Gapssy. We do not forbid them to participate in any proceed- 
ing with which they had no connection while they were employed by 
the Commission. 

Mr. Mack. In view of your statement, why do you have such a 
restriction ? 

Mr. Gapspy. I think it is improper for a person to be involved in a 
matter in which he was involved while he was on the Commission. 

Mr. Mack. You stated he would not receive any different treatment 
from anybody else. 

Mr. Gapspy. That is right. But it is just unethical. 

Mr. Mack. Under your rules, though, there is nothing to keep a 
person presently employed by the Commission from planning his pri- 
vate law practice and contacting certain clients, not entering into 
contracts but making it known while he is still in the Commission 
that he is going to enter into a certain kind of practice ? 

Mr. Gapssy. I might say the only answer I can give is that rule 5 
of our Conduct Regulation provides: “The provisions of rule 1(c) are 
deemed to preclude negotiation for private employment by an em- 
ployee who is immediately engaged in representing the Commission 
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in any matter in which the prospective employer is opposing coungg| 
or person chiefly affected.” 

That is the only thing we limit them in. I do not see how we cay 
limit a person who is a member of the Commission from arran 
for employment on the termination of his employment. 

Mr. Dineetyi. Would you yield ? 

Mr. Mack. Yes. 

Mr. Dineett. When would you say it became improper for an jp. 
dividual member of the Commission or the Commission staff to start 
seeking employment with industry 4 

Mr. Gapssy. Certainly he ought not to do it prior to the time whey 
he has arrived at a decision as to when his employment is going to be 
terminated. 

Mr. Dineetu. It would not be proper to do it, let us say, the day he 
comes on the Commission ¢ ; 

Mr. Gapspy. Heavens, no. 

Just to complete the record, I might read paragraph (b) of rule 5 
also, which has some bearing on this question : 


ging 


No employee shall undertake to act on behalf of the Commission in any 
capacity in a matter that, to his knowledge, affects even indirectly a person 
outside the Government with whom he is discussing or entertaining any pro. 
posal for future employment, except pursuant to the direction of the Commis. 
sion, his division director or other office head or his regional administrator as 
provided in rule 4. 

Mr. Dinceti. What is the importance of these rules? 

Mr. Gapssy. We not only have discharge provisions, but we may, 
of course, construe it as unethical conduct within our rules, which 
would authorize us to bar a person from practicing before us. 

Mr. Dince tu. Is there any other penalty ¢ 

Mr. Gapssy. We have no criminal sanctions; if that is what you 
mean. ; 

Mr. Drnceti. Thank you. 

Mr. Mack. Mr. Chairman, you indicated it would be more difficult 
to recruit personnel if we enacted this provision. 

Mr. Gapssy. Yes, sir. I know I would not have taken the job if 
Thad any such restriction. 

Mr. Mack. But after you accepted the position, would it not have 
a tendency to encourage people to remain in the Commission 

Mr. Gapssy. Personally, I have a statutory limitation on my tenure 
of office. 

Mr. Mack. You have? 

Mr. Gapssy. Yes, sir. My office expires 5 years from the effective 
date of appointment. 

Mr. Mack. I understand, and this is a matter we discussed in my 
Subcommittee on Commerce and Finance. It is very discouraging 
to me, the fact that well-qualified Commissioners, regardless of their 
party, are not reappointed in many instances. 

I think it would be a very fine thing, in many cases, to offer these 


people reappointments and, furthermore, to let them know in adequate 
time, 6 months before the expiration of their term, that they would 
be recommended, or even a year before. We would have the benefit 
of very valuable men. 

I want to call your attention to the fact that at the time you ap 
peared before my committee, the longest tenure of office was 4 years, 
the longest service of any member of the Commission was 4 years. 
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Mr. Gapspy. No. 

Mr. Mack. That was presently serving. 

Mr. Gapssy. Yes; that is true of those members presently serving. 

Mr. Mack. It certainly would be possible for some of them to have 
served 25 years, if they desired and had been recommended ? 

Mr. Gapssy. I do not know. 

Mr. Mack. Well, I am making a statement on the bipartisan spirit, 
and if this spirit is upheld, it would be possible that those who desired 
to stay could be reappointed. ‘That, of course, has been something 
that has been discussed by this committee. 

If my information is correct, there was an executive assistant to one 
of the Commissioners who was hired by a concern who had a case 
nding before the Securities and Exchange Commission. 

Mr. Gapssy. That is correct. 

Mr. Mack. I do not want to prejudice the case in any way 

Mr. Gapspy. I may say he is no longer employed by that firm. 

Mr. Mack. I was just using this as an example, that he was em- 
ployed and, if my understanding is correct, he went directly from your 
Commission into the employ of a concern having business pending 
before the Commission. 

Mr. Gapssy. Yes, sir. 

Mr. Mack. This company, as you well know, is Reynolds & Co. 

Mr. Gapssy. That is right. 

Mr. Mack. There is a case, it seems to me, where an individual 
would have been precluded from going to work for the concern if 
this H.R. 4800 had been enacted. 

Mr. Gapssy. No, sir. 

Mr. Mack. You state why it would not have been. 

Mr. Gapsspy. Because he did not appear before us after he ter- 
minated his employment with us, in any connection. 

Mr. Mack. Then perhaps we need another slight amendment to 
correct the situation. 

Mr. Gapssy. That is up to Congress. 

Mr. Mack. I am not familiar enough with the facts to know what 
the truth of the matter was in this case, but I assume you are correct. 

If that is true, then perhaps we do need another amendment. 

Mr. Chairman, I undersand that this case is pending before the 
Commission and that no opinion has yet been issued on the matter. 

Mr. Gapspy. It is sub judice; it is before us for decision at the 
present time. 

Mr. Mack. I understand that this case is further complicated by 
the fact that the father of one of the Commissioners is also employed 
my this concern and the Comimssioner has disqualified himself. 

Mr. Gapspy. I would rather not discuss the case, Mr. Mack, it being 
before us for decision. 

Mr. Mack. I certainly would not press the subject matter at all. 
But would it be a fair question to ask if you expect to dispose of the case 
soon ? 

Would that prejudice it in any manner? 

The Cuarrman. I do not believe it would be a proper question to 
ask because it does get into the area of stating opinion with refer- 
ence to the case itself. As I gather from what the gentleman asks, 
I think it would be appropriate to state whether or not the Commis- 
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sion finds itself in this or any other case, that because of the cireyp. 
stances you cannot get a quorum to decide. 

Mr. Gapspy. We have not had that difficulty so far. 

Mr. Sargent. Mr. Chairman, I would like the record also to note 
that I have disqualified myself in the Reynolds & Co. case. I am the 
Commissioner whose legal assistant was mentioned by Mr. Mack 
and I would like the record also to note that I disqualif ied myself 
from that case. 

Mr. Gapspy. We still have a quorum. 

Mr. Sarcent. I do that only to point out to the committee that the 
appearance would be something that we all ought to guard against 
and this is the only reason that I disqualified myself i in this case, 

The Cuarrman. I think it would also be appropr iate to ask if any 
other member of the Commission has disqualified himself. 

Mr. Orrick. I have disqualified myself on the pa that my 
father’s law firm represents the branch office in San Francisco of 
Reynolds & Co. 

The Cuarrman. But as you have said, Mr. Chi airman, you still have 
a quorum available within the Commission for any further considera. 
tion to be given to this or any other such case? 

Mr. Gapspy. Yes, sir; we do. 

Mr. Mack. Mr. Chairman, I certainly do not want to prejudice the 
case in any way, but this had come to my attention and I thought this 

was directly related to the subject matter. I wanted to make a proper 
inquiry. 

Mr. Orrick. Since this question was brought up about my father’s 
firm representing the San Francisco office of Rey nolds & Co., the record 
should show that my father’s firm had re presented the predecessor 
firm that subsequently merged into Reynolds & Co. for 20 or 25 years 
prior to the merger of that firm with Reynolds & Co. 

Mr. Mack. Mr. Chairman, I have no further questions, but this 
matter did come to my attention and I thought it was appropriate, 
since it was related to the bill before us, and I wanted to call the 
committee’s attention to this. 

The Citarrman. There is no provision under the act whereby if the 
Commission finds itself without a quorum in any particular case that 
you can get an interim appointment of somebody ? 

Mr. Gapspy. The situation has never presented itself, Mr. Harris 

The Cuarrman. There is no need to worry about. something that 
has never happened. I am finding out, though, that new things de- 
velop almost every day. 

For just a very short line of questions regarding your report, on 
page 2 of your report on H.R. 4800 you objected to the term “open 
presentation” in section 103(a). Is it your view that this phrase 
would necessarily make impossible the many informal conferences 
between the Commissioners, the staff members, and the public, or 
would you only construe the ‘phrase to mean improper presentation of 
the kinds enumerated e: arlier in the section ? 

Mr. Gapspy. I have given as my opinion, Mr. Harris, that it might 
be construed to interfere with the matters which I have referred to 
there. 

The CHAIRMAN. In discussing section 103(b) (2) you referred to 
the use of the term “any valuable gift, favor, or service,” and “pres- 
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sents or favors of undue value.” We have had complaints in hear- 
ings about the indefiniteness of the term “unusual hospitality.” Do 
ou find that the adjectives “valuable” and “undue” are so indefinite 
in their meaning as to be unworkable ? 

Mr. Gapssy. I don’t think so. 

The CuarrMANn. Do you feel, then, that the term “unusual hospital- 
ity” is more indefinite than the two adjectives referred to? 

Mr. Gapspy. It is a different matter when you are dealing with hu- 
man conscience and when you are dealing with adjudicatory pro- 
ceedings. : 

The CHAIRMAN. I am talking about the definiteness of a term or 
an adjective now. | ast 

Mr. Gapssy. It is necessary to consider it in the context in which 
it is used, I think, Mr. Chairman. I might say that our own con- 
duct regulation forbids both members and employees— 
to become unduly involved through frequent or extensive social engagements 
or otherwise with any person outside the Government with whom he transacts 
business on behalf of the United States. 

The CHarrMAN. That is a little bit indefinite, too, is it not? 

Mr, Gapssy. I think you have to be indefinite, unless you are going 
to forbid me to talk with any corporate executive in the United 
States. é 

The CuarrMAn. That is the point I am trying to make. What is 
wrong with the word “unusual” as compared with “indefiniteness” ; 
as compared with the word “undue” ? 

Mr. Gapssy. Are you comparing section 103(a) with 103(b) (2) ? 

The CuatrrMan. I am comparing the terms. The complaint has 
been that the term “unusual hospitality” is so indefinite they don’t 
know what it means. You have terms here such as “undue” in yours 
and it seems to be working. My question is, If it works in one in- 
stance why wouldn’t it work and be understood in another ? 

Mr, Gapssy. When you are dealing with section 103(a) the ques- 
tion is whether the phrase “open presentation” is too broad to be 
workable. I think in this case under 103(a) you are dealing with 
substantive rights of parties, and in section 103(b) (2) you are deal- 
ing with the conduct of a nerson. I think the distinction is per- 
fectly clear, that we would have to construe 103(a) strictly so that 
it might interfere with the technique of conferences which are ex- 
tremely valuable in our administration of the acts. 

The CHarrman. The point that I was trying to develop here is 
whether or not if a vague term is used in one sense and it seems to be 
effective, why all the complaint about another term that might not be 
as definite as one might want. 

The memorandum states that rule 6(a) of the SEC conduct regula- 
tions, provides that SEC former members or employees are not per- 
mitted to appear before the Commission if they personally considered 
or gained knowledge of facts of a matter under consideration while 
with the Commission. 

_Do you consider that the language used in rule 6(a) has been suffi- 
ciently precise to achieve its purpose ? 

r.Gapspy. Yes, sir. 

The Cuarrman. At page 7, among other things it is suggested that 

specific amendments be made to the other statutes administered by the 
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Commission. It is your view that H.R. 4800 or perhaps an improved 
bill with the same general aims, must, to be effective, amend each of thy 
statutes administered by the Securities and Exchange Commision) 

Mr. Gapspy. It seems to me, Mr. Chairman, that since we oper, 
under six different statutes, if there is going to be a course of condyg 
laid down in one statute it ought to be laid down in all our statutes g 
that a person would be on notice. For example, if he is bringing a 
action under the Trust Indenture Act, he would know that certain 
ground rules apply, and he wouldn’t have to go back to the Securities 
and Exchange Act of 1934 with which he has nothing to do at thy 
time. 

The CuHatrrMan. The memorandum states that section 104 generally 
prohibits off-the-record communications in proceedings, and so forth 
Perhaps this criticism might be too sweeping. Section 104(a) pro 
hibits communications concerning the issues, merits or disposition of 
any proceedings made with the intention that any participant or parti 


' 


| 
| 


cipants in any proceedings would not receive knowledge of such com. | 


munication. 
It seems to me that the language contemplates that Commissiq, 


members and employees have sufficient judgment to discriminate lp. | 


tween innocuous procedural inquiries or informal conferences tra. 
tionally a part of SEC procedures on the one hand, and improper 
inspired communications to Commission personnel designed to gain 
unfair advantage on the other hand. 

Why is the language of section 104(a), at least with respect to 
quasi-judicial proceedings, more restrictive than the language in you 
own canon 9, quoted on page 9 ? ree 

Mr. Gapssy. I think it is a difference between the approach to 
quasi-judicial proceedings and quasi-legislative proceedings. In other 
words, when we have a contention directed to any person, any one in- 
dividual, not of general application, then I think the canon 9 is x 
restrictive as we can possibly make it. On the other hand, when we 
are dealing with anything which affects a group of people or a whole 
industry, then I think that we ought to be perfectly free to consult 
wherever we please. 

The CuatrMan. Do you agree with the policy stated in the Sang: 
mon Valley case ¢ 

Mr. Gapspy. In what? 


The Cuarrman. In the Sangamon Valley case. It was supposed to | 


have been the deintermixture problem under rulemaking proceedings, | 


but actually it was a quasi-judicial proceeding as to who was going 
to get the station. 

Mr. Gapssy. I am not qualified to answer the question, because ! 
haven’t read the case. 

The Crarrman. In view of what you have said, have you thought 
about any specific language that would meet your objection to section 
104 and would cut the Commission off from undesirable sourees of 
information ? 


Mr. Ganpspy. I have already offered, Mr. Harris, the services of | 
-our general counsel to draft legislation which would meet our par 


ticular situation. 
The Cuarrman. We are glad to have his services, but I wondered 
‘if you had anything that you would suggest to meet this problem. 
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Mr. Gapspy. I think I better leave that up to my General Counsel. 

The CuarrMaNn. Would you consider it and give us a report as to 
whether you have any specific suggestions 4 

Mr. Gavspy. Mr. Meeker will be very happy to work with your 
staff in that respect. oat? ote 

The Cuatrman. Have you no proceedings of a quasi-legislative 
type in which there are adversary parties? Are all SEC proceedings 
easily classified as rulemaking or adjudicatory within the meaning of 
the Administrative Procedure Act? 

Mr. Gapssy. While the proceedings are not easily classified, we 
have had no difficulty in practice under the Administrative Procedure 
Act. Ei if 

The Cuarrman. Have you any objection to the proposed definition 
of proceeding, in section 102, or do you have any suggestion with re- 
spect to the definition proposed on ex parte contracts, that is, in any 
adjudicatory proceedings ? 

Mr. Gapspy. You will find in our statement, Mr. Chairman, com- 
ments with regard to section 104 on page 7(a), which include the 
comments on section 102. We believe the two sections are too restric- 
tive in their effect. 

The CuarrMAN. You say section 104 might prevent staff members 
from conferring with prospective witnesses, members of the public, 
and so forth. Do you think this is a necessary construction of the bill ? 

Mr. Gapssy. Section 102 defines a term “proceeding” as involving 
adjudication or rulemaking, and section 104 prohibits off-the-record 
communications in a proceeding. It seems to me it might easily cover 
the attempts. 

The CoatrMan. But that gets back to the definition of “proceed- 
ing.” 

Mr. Gapssy. Yes, and it might easily cover the acts of one of our 
employees in gathering evidence. 

The CuarrMan. I think the record should show that actually what 
itdoes or what it attempts to do is that it does not cover all rulemaking 
proceedings. It is the rulemaking proceedings that are covered in 
this definition. 

Mr. Gapspy. It involves all proceedings involving adjudication, and 
would prevent our emplovees from discussing the matter after a 
proceeding has been brought. 

The CHatrman. At the bottom of the page, you say the bill might 
prevent complaints concerning brokers. Section 105(d) would permit 
the Commission to provide for such contingencies. 

Do you have that provision ? 

Mr. Gapsgy. Yes. Pardon me for my delay. This is a rather com- 
plicated bill and I would like to be sure of what I am saying. 

I think the answer is “Yes.” 

The Cuamman. You object to section 104; that where in certain 
proceedings it is necessary for the Commission to learn of some inside 
information, the duty of disclosure of such information would prevent 
itscoming in to the Commission. 

_I might say in these hearings earlier Professor Newman from the 
University of California suggested an additional exception to section 
105(d) which would permit the Commission to except from the duty 
of disclosure inside information involving trade secrets and so forth, 
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information which would place the informant at a competitive gj 
advantage. 


Am I to understand from your suggested legislation that you jp, | 


pliedly accept the distinction adopted in H.R. 4800 from the Adminis 
trative Procedure Act between rulemaking and adjudication process, | 
ing ? 
Mr. Gapssy. Generally yes, but as I pointed out on page 3 of py! 
statement a distinction should be drawn between quasi-judicial gy) | 
quasi-legislative actions, and H.R. 4800 does not do so. 1 

The CuatrmMan. Do you think the distinction is clear in all Sp} 
proceedings ? 

Mr. Gapssy. We have no trouble. . 

The CuarrmMan. Now back to the question I had a moment ago, gp; | 
little while ago, about sanctions. You stated that there were certaip | 
sanctions that you applied in enforcing the rules to whieh yy! 
referred. , 

Mr. Gapspy. Yes, sir. 

The CuairMan. Do you think those sanctions are adequate? 

Mr. Gapspy. Our experience has indicated no necessity for anythixy 
further. The sanction which we are authorized to apply of dish 
ment before our Commission is extremely serious to any lawyer, Thy! 
practice is that the local bar associations pick up such matters ani| 
the results to the practicing lawyer are extremely serious. i 

The Cuatrman. Yes, where it is only applicable to lawyers I gues 
that would be. 

Mr. Gapssy. It is also applicable to accountants and others, 

The Cuatrman. Has this type of sanction been invoked very fr 
quently or at all ? 


Mr. Gapssy. Can Mr. Meeker answer that ? 
The CrarrMan. Yes, 
Mr. Meeker. There have been approximately six cases decided by 


the Commission in this area since, I believe—and I don’t want tol 
held to this because I haven’t the data with me—I think, about tha 
number since 1953 or 1954, Mr. Chairman. I might also say that ifi 
is apparent to the Commission, in connection with its investigatia 
involving one of these disqualification proceedings or any other i 
vestigation, that one of the five general conflicts of interest statutes 
title 18 have been in any way transgressed upon, we do, as public lav 
requires us to do, refer that information immediately to the Depart: 
ment of Justice; thus, the possibility of sanctions may not end wil 
our proceeding. The Department of Justice would be given the i 
formation, as we are required to do by law. | 

The Cuamman. As you perhaps know, the penalty provisions itt | 
yosed in each of these bills are rather severe. That is why I am tr 
ing to develop whether or not that is a very great departure fru | 
the present provisions. If you carried it into the code—that is, tit 
18 of the code—and make it available there in the general statutes 


' 





then I guess you could conceivably have some very strong penaltié 
imposed. he | 

Mr. Meexer. Mr. Chairman, in the prior hearings before this cal: 
mittee last June, I called attention to the existence of section 10 
of title 18, which deals with any attempt to corruptly or otherW® | 
impede the due administration of justice in an agency in any pr 
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ceeding involving that agency. It is my own personal opinion that 
if you can meet the broad requirements of the law with respect to 
corrupt practices, which are set down in the Bosselman ‘ase, also 
referred to in my prior testimony, then even without your proposed 
statute, at the moment it would be possible for a prosecution to be 
pursued in one of these ex parte situations. However, I think there 
is a great deal of advantage to the public and to the bar to have the 
statutory prohibition clearly set out in any statute, as the chairman 
has suggested, which you are practicing under in an agency like ours, 
where we have six of them. 

The CuairMAN. Have there been cases referred to the Department 
of Justice ? 

Mr. Merxer. There have been cases over the 6 years I have been 
here that have been referred to the Department of Justice. 

I can’t recall the names at the moment or the number. But public 
law requires us to refer any cases in which we have an indication 
that any one of the criminal provisions has been violated to the De- 
partment of Justice for its consideration. 

The CHarrRMAN. Do you refer to Public Law 725 now? 

Mr. Meeker. Yes,sir. I could not remember the number. 

Thank you, Mr. Chairman. 

The CHarrMANn. I could not either. My staff member told me about 
it. 
Well, thank you very much for your apeparance here, Mr. Gadsby, 
and to the other members of the Commission. 

Mr. Drncett. Mr. Chairman, I have a couple of very brief ques- 
tions. 

Mr. Chairman, to return to this question of attendance in the Com- 
mission: In your referral of the subject matter of this, would you be 
able to indicate to this committee whether the absences were due to 
oficial business; and, if so, what the nature of the official business 
was? 

Mr. Gapssy. I never inquire into the absences of my fellow com- 
missioners. 

Mr. Dincett. I happen to have in mind the absence of one parti- 
cular member of the Commission, which has been rather regular, to 
put it modestly. I would like to know if he was absent, in his ab- 
sences, or official on business; or whether he was on personal business. 
The attendance of a Member of Congress or a member of a Commis- 
sion 1s a matter of great public interest. I am sure you would agree. 
Would you not? 

Mr.Gapspy. Yes, sir. 

Mr. Diner. So, if possible, would you indicate to us whether 
these absences were on official business of the Commission? Whether 
leave was requested of the Commission? And what the nature of 
the absence was, if possible? 

Will you attempt to do that, please, sir? 

_Mr. Gapspy. There is no provision for official leave. A Commis- 
sioner may be absent himself without the consent of the Commission, 
fe far as that goes. I am not sure that I could get that exact in- 
even from our records. However, if it is available, I will give 
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Mr. Dinceru. If it would be fair to infer, though, that one men, 
ber of the Commission was absent a great deal more than other men. 
bers, he either would be extraordinarily zealous in his field activitig 
or he might be perhaps absent on personal affairs. ; 

Mr. Gapssy. That inference I would not like to draw. 

Mr. Drinceiy. It would be logical to assume that one of the ty) 
were so, though. 

Mr. Gapspy. All I can do is to get the records which we have, 

Mr. Drnce.u. Previous to your coming to the Commission, yoy | 
were a member of what law firm ? q 

Mr. Gapssy. Sullivan & Worcester, Boston. 

Mr. Dincetu. Since the time that you have been a member of the | 
Commission, have you had any cases involving clients of that par. 


ticular law firm before the Commission ? i 


Mr. Gapspy. Yes. 

Mr. Drnceti. Do you feel that that has in any way affected your 
viewpoint in the case? 

Mr. Gapspy. Heavens, no. I have no more connection with Sylli. 
van & Worcester. | 

Mr. Dincett. Have you passed on any cases involving persons who 
were clients of that law firm—who were clients of that law firy | 
previous to the time that you joined the Commission and previous to | 
the time you left that particular law firm ? 

Mr. Gapssy. Yes, sir. 

Mr. Drnceti. What was the name of that case? 

Mr. Gapspy. I can remember an issue of securities of—I am sorry, 
I can’t recall thename. However, that was only a vote on the acceler. 
tion of the effective date of a registration statement. I don’t recall 
any cases in which that particular firm has been mixed up in the quas:- 


judicial side of our activities. 


Mr. Dineextxt. Thank you very much. 

The Cuatrman. Mr. Gadsby, again let me thank you and your fel- 
low Commissioners and staff members for your appearance her, 
and the presentation of the Commission on this very important prob- 
lem. I apologize for keeping you here this long, but I think it is 
better to do it this way than to have to come back this afternoon. 


The committee will recess until 10 o’clock in the morning. 


(Whereupon, at 12:45 p.m. the committee was recessed, to recon- 
vene at 10 a.m. Thursday, March 31, 1960.) 
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THURSDAY, MARCH 31, 1960 


Houses or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m. in room 1334, 
House Office Building, Hon. Oren Harris (chazrman) presiding. 

The CHarrMANn. The committee will come to order. 

I observe at the outset we are honored by the presence of a school 
group. We feel honored that this group selects this committee to visit. 
I congratulate them on their study of the Government and the atten- 
tion they give to this problem as citizens of this great country of ours. 

You are welcome. We hope you will stay as long as your time per- 
mits. 

This morning we are privileged to have the Chairman of the Federal 
Trade Commission and his associates in the Commission, in further 
hearings in connection with H.R. 4800 and H.R. 6774, and various other 
proposals related to this problem. 

Mr. Kintner, we appreciate you and your organization being with us 
thismorning. It would be helpful at the outset if you would identify 
those on your staff who are present with you. 


STATEMENT OF EARL W. KINTNER, CHAIRMAN, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY ROBERT M. PARRISH, SECRE- 
TARY; DANIEL J. McCAULEY, JR., GENERAL COUNSEL; ALVIN L. 
BERMAN, ASSISTANT GENERAL COUNSEL; FRANK McALEER, 
ASSISTANT TO THE GENERAL COUNSEL; EDWIN S. ROCKEFELLER, 
ASSISTANT TO THE CHAIRMAN; SEYMOUR F. STOWE, DIRECTOR 
OF PUBLIC INFORMATION; AND KATHRYN CASEY, ATTORNEY, 
OFFICE OF GENERAL COUNSEL 


Mr. Kintner. Thank you, Mr. Chairman. 

The members of the Federal Trade Commission staff present this 
morning are Mr. Daniel J. McCauley, Jr., the General Counsel, and 
Mr. Alvin L. Berman, Assistant General Counsel for Legislation, on 
my left. 

Behind me are Mr. Edwin S. Rockefeller, assistant to the Chairman ; 
Miss Kathryn Casey, an attorney in the Office of the General Counsel ; 
Mr. Frank McAleer, assistant to the General Counsel; Mr. Robert 
Parrish, the Commission Secretary, and Mr. Seymour F. Stowe, the 
Commission’s director of public information. 

We are very glad to be here this morning, and we are prepared to 
submit a statement which, with your permission, I would now like to 
present. 
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The CuairmMan. Very well, Mr. Chairman; you may proceed, 


Mr. Kinrner. I appear here today in response to the invitation of | 


. . . ¥ . 
your chairman to discuss the provisions of H.R. 4800 and H.R. 6774 


My comments shall be limited to title IV of the respective bills, the por. | 


tions which pertain to the Federal Trade Commission. 

Both bills would amend the Federal Trade Commission Act, HR 

4800 covers four general areas of consideration : € 

(1) Improper influence by persons outside the Commissigy 
and improper conduct of Commission members and employees: | 

(2) Ex parte communications; 

(3) Areas specifically affecting members of the Commission: 

(4) Consequences for failure to act upon motions. ; 

(1) Improper influence by persons outside the Commission and 
improper conduct of Commission members and employees: Seetig, 
203 is entitled “Improper infiuence exerted by parties and others: 
improper conduct of Commission members and employees.” Sub. 
section (a) of that section would express congressional recognition, 
of the impropriety of unfair or unethical attempts to influence ae. 
tions of members or employees of the Commission. 

To the end that improper attempts to influence administrative ae. 
tion be ended, the Commission is in accord with the objectives of this 
section. The wording, however, would limit the applicability of the 
section to situations where “secret and devious methods” were used, 
The Commission believes that improper influence should be prohibited 
regardless of the methods used. 

In view of the sanctions to be imposed as required by subsection 
203(d), there is a serious question as to whether the terms “secret and 
devious methods,” “exertion of pressure,” “capitalizing on friendships 
or business connection,” and “extending unusual hospitality” which 
appear in subsection 203(a) are sufficiently precise. 

There is also the question of whether subsection 203(a) goes further 
than is appropriate in that it applies to an 
* * * attempt to influence any vote, decision, or other action by the Commission 
or by any member or employee thereof, in any proceeding or matter before the 
Commission * * * 

This language would include actions or decisions on routine pro- 
cedural matters as well as decisions on the merits. Further, the sub- 
section would include any “matter” for which term there is no defini- 
tion in the bill. 

These problems of preciseness and appropriateness of language 
arise largely because of the failure of subsection 203(d) to allow for 
sufficient agency discretion in the formulation and administration of 
implementing regulations. 

The Commission, therefore, recommends that subsection 203(d) be 
revised to allow for such agency discretion. Suggested language 
changes appear at pages 3 and 4 of the Commission’s letter report on 
H.R. 4800, dated March 10, 1960. 

Subsection 203(b)(1) declares it improper for a member or el 
ployee of the Commission to— 

Engage, directly or indirectly, in any business transaction or arrangement for 
profit with any person, or any representative of any person, who has a pecuniary 


interest in any proceeding or matter before the Commission and in connection 
with which the member or employee has any duty to perform. 
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Unlike other agencies, the Federal Trade Commission covers almost 
the entire field of American trade and commerce. Also, once an order 
has been entered against a respondent, the matter 1s always before the 
Commission unless there is a change of law or fact at which time the 
respondent may move to have removed the restrictions imposed upon 
him. ' : Tee aie ‘ 

In addition, the Commission is extending its voluntary cooperative 

rogram so as to establish rules of fair competition to cover many 
factors of American industry. The Commission believes that the 
language of. subsection 203(b) (1) is too restrictive in that the terms 
“neeuniary interest in any proceeding or matter before the Commis- 
sion” would require disqualification in the instance of ownership of a 
single share of stock in a particular corporation, and would constitute 
a material foreclosure of members or employees from making income- 

roducing or capital-gain investments. 

Further, while obviously not intended, subsection 203(b) (1) may 
well be interpreted to preclude a member or employee of the Commis- 
sion from purchasing a commodity sold by a company which is in- 
volved in a proceeding or matter before the Commission. 

The Commission is of the opinion that the particular problems in- 
volved are more properly the subject of administrative discretion such 
as is provided for by the Commission’s Personnel Bulletin No. 12, 
which, in pertinent part, prohibits an employee from investing in 
any enterprise which he then has reason to believe will be involved 
in any decision to be made by him as an employee of the Commission. 

The Commission’s Personnel Bulletin No. 12 then goes on to require 
that— 
an employee shall notify his immediate supervisor in writing whenever the cir- 
cumstances are such that his official duties affect or may affect any private 
person or organization— 

(1) by whom he has been employed or in whom he has had ‘any economic 
interest within the preceding 2 years; 

(2) in whom he currently has any economic interest ; 

(3) with whom he has a close family relationship; or 

(4) with whom he has arranged or is negotiating for subsequent em- 
ployment or business relations. 

The Bureau Director or branch office manager then decides whether 
there is reasonable grounds for belief that a conflict of interest may 
exist, and, based on that determination, directs the employee to con- 
tinue with or relieves him of the assignment. 

In any event, a report of the pertinent facts and of the action taken 
must be made in writing to the Executive Director of the Commission. 

Subsection 203(b) (2) declares it to be improper for any member or 
employee to: 

Accept or solicit any money, gift, favor, unusual hospitality, loan, service, 
employment, or thing of value from any person, or representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Commission 
and in connection with which the member or employee has any duty to perform. 

_This prohibition would preclude the ordinary exchange of courte- 
sles and social amenities. While this is, of course, a problem area, it 
is most difficult to define the limits of propriety of behavior in exact 
statutory terms, 
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The Commission believes that the following provision in Compis. 
sion Personnel Builletin No, 12 appropriately covers the problens 
involved insofar as this agency is concerned : 

No employee of the Commission shall— 

* * * * ** xk ‘ 

B. Accept directly or indirectly, any gift, gratuity, entertainment, or anything 
of value from anyone directly or indirectly connected with any Commissiq 
matter. (This does not preclude the reasonable and ordinary exchange at | 
social amenities of inconsequential value. ) 

The Commission has thousands of orders entered against thousands | 
of individuals, corporations, and partnerships. Possible proceedings | 
for violations of these orders extend indefinitely. vA 

The provisions of proposed section 203 (b) (2) would preclude nego. 
tiation for employment by a Commission employee with anyone againg 
whom an order was in effect, even though the proposed employment 
might be in fields entirely unrelated to the work of the Federal Trade 
Commission. Many of these orders were entered long before a my. | 
jority of the Commission’s present employees accepted Commission 
employment. 

The Commission is in accord with the purposes of the remaining 
provisions of subsection 203(b), but believes it would be preferable if 
subparagraph (4) were to read “Perform any official duty which 
might conflict with his personal business affairs or interests.” 

Subsection 203(c) provides: 

(c) The Congress hereby declares that it is improper for any member of the 
Commission, for a period of 2 years after termination of his membership, to 
appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of 2 years after 
termination of his employment, to appear before the Commission in a repre 
sentative capacity in connection with any matter involving a subject matter di- 
rectly connected with which such person was employed or performed duty while 
employed by the Commission. 

The Commission strongly urges that this section not be enacted as 
written. 

The professional staff of the Commission is composed primarily of 
lawyers. The reorganization of 1954 decreased specialization of at- 
torneys within the agency and broadened the areas in which an attor- 
ney would serve. Hence, all Commissioners and nearly all of the 
attorneys in the Commission have worked on nearly all of the “sub- 
ject matters’”—as distinguished from cases or matters involving pat- 
ticular parties—coming before the Commission. 

The practical result of this section would be to preclude former 
Commissioners and employees alike for 2 years from practicing thei 
profession before the Commission. 

The Commission feels that this is much too drastic a measure. Such 
a prohibition would make it practically impossible for an agency t0 
hire specialists for particular assignments and would also have al 
adverse effect upon the ability to hire capable employees. 

Lawyers and other professional personnel who work for the Gor 


hibit such persons, for any material period of time, from engaging 
employment which involves agencies for which they previously worked 
would constitute an undue and unfair restriction upon their right | 
practice their profession. 
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The Commission believes that the following provision appearing in 
getion 3.29(b) of its Rules of Practice constitutes a much more real- 
istic basis for disqualifying former officers and employees than does 
this proposed section : 

* * * No former member or employee of this Commission shall appear as at- 
torney or counsel in any adjudicative proceeding, the files of which came to 
the personal attention of such former member or employee during his employ- 
ment on or by the Commission, and on which he performed any work of sig- 
nificant importance. 

These comments are applicable to members of the Commission as 
well as to employees, and the proposed prohibition against members 
appearing in a representative capacity before the Commission in any 
matter for a period of 2 years after termination of membership is 
considered unnecessary and unfair. 

Frequently, former employees of the Commission have closer per- 
sonal relationships to members of the staff than do former Com- 
missioners. ‘The Commission, therefore, believes that the prohibition 
should be against members and employees alike and should be limited, 
as to both, to actual cases upon which the person involved worked, 
without any regard to the length of time that may have elapsed since 
employment with the Commission. EN ; 

As I have already indicated, the Commission believes that it would 
be preferable to cover the nature of conduct now specifically detailed 
in subsections 203 (a), (b), and (c) in more general terms as a state- 
ment of congressional policy, with the Commission authorized under 
subsection 203(d) to prescribe and enforce appropriate implement- 
ing regulations. 

This would provide congressional guidance and at the same time 
allow for the exercise of administrative discretion in areas where it 
is difficult to define the limits of propriety of behavior in exact statu- 
tory terms. 

n this connection, the Commission Personnel Bulletin No. 7, dated 
June 15, 1955, entitled “Conduct of Employees and Disciplinary 
Actions,” contains further guides of ethical conduct which may be of 
interest to the committee. 

That bulletin cantions officers and employees of the Commission 
that, as servants of the people, their conduct, including the conduct 
of their private lives, must be honest, reliable, trustworthy and of good 
character and reputation, so as not to cause embarrassment to or 
criticism of the Commission, and that each employee must guard 
against committing any act which would give the slightest semblance 
of impropriety in his official contact with the public. 

There is attached to Bulletin No. 7 a listing of 29 illustrative of- 
fenses, including the following: Engaging in private business activi- 
ties for pay while on official duty; divulging information of a con- 
fident or restricted nature without proper authority; unethical use of 
oficial authority or information ; engaging in private business activi- 
ties of prohibited or unethical nature; soliciting, receiving, or offering 
a bribe; and soliciting or accepting a gratuity from anyone connected 
with any Commission matter. 

Needless to say, members of the Commission consider themselves 
subject to the provisions of this bulletin. Also, in determining a ques- 
tion of a Commissioner's disqualification to participate in the de- 
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cision in a particular case, the Commission applies the standards 
rules commonly used by the courts in such instances. 

The Commission requires that counsel practicing before the Fed. 
eral Trade Commission shall observe the canons of legal ethies 
quired of their respective bars and in the courts of the United Sta 
Commission rules provide for reprimand, suspension, or disba 
for good cause shown. 

(2) Ex parte communications: Subsection 204(a), subject to cep. 
tain exceptions, would prohibit an ex parte communication by any 
“person” with any member of employee of the Commission concep. 
ing the issues, merits, or disposition of any proceeding before the 
Commission with the intention that any participant or participants 
in the “proceeding” will not receive knowledge of the communication 

Subsection 204(b) would require that Commission members and 
employees ignore all such communications in considering, or in taking 
any action with respect to any “proceeding” before the Commission, 

Keeping in mind the section 202 definition of “proceeding” whic 
covers the rulemaking as well as adjudicative activities of the Com. 
mission, and the definition of “person” which includes members and 
employees of the Commission, it would be well at this time to stop 
and consider the scope and structure of Federal Trade Commission 
activity. 

The Federal Trade Commission’s activities are undertaken in the 
public interest and do not involve rights of one litigant as agains 
another. The responsibilities of the Commission are more than quasi- 
judicial. In addition to matters of adjudication, the Commission 
engages in rulemaking. 

Rulemaking at the Federal Trade Commission is, for the most part, 
quasi-legislative in character. Under the Wool Products Labeling 
Act of 1939, the Fur Products Labeling Act, and the Textile Fiber 
Products Identification Act, the Commission issues rules and reguls- 
tions having the force and effect of law which are necessary and proper 
for the administration of those acts. 

Under those same acts, and more generally under the Federal Trade 
Commission and Clayton Acts, the Commission is charged with the 
duty of promotion and preservation of competition in a free enter- 
prise economy. While this may call for the institution of adjudica- 
tive proceedings against individual law violators, the Commission 
often undertakes proceedings short of formal trials. 

For example, trade practice rules having industrywide application 
are promulgated after notice and hearing and the appraisal of indus 
try activities. The Commission also issues guides and policy state 
ments relative to particular practices in the interest of obtaining 
voluntary compliance with the law. 

However, trade practice rules and other guides and _ policy state 
ments are interpretative and advisory only, and in the event of violt- 
tions, formal complaint proceedings charge violations of the statutory 
provisions upon which the rules, guides, or policy statements ar 
premised and do not charge violations of the guides or rules them 
selves. 

In each of its rulemaking activities, the Commission must catty 
out the legislative standard of protecting competition, consumers, and 
the public interest generally. The proceedings are not adversary 
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nature, do not determine the rights of one applicant as against another, 
and result in rules of general application. 

The Commission believes that in the formulation of such rules in 
the public interest, it should not be confined to the consideration of 
such materials or information as may reach it under rigid ground 
rules precluding ex parte communications, but that it should be free 
to exercise its judgment on the basis of all information that can be 
secured from al] sources. 

The Commission, therefore, recommends that the provisions of H.R. 
4800 relative to ex parte communications not be applicable to the 
rulemaking activities of the Commission. 

Turning now to the matter of case procedure before the Commis- 
sion, where the Commission performs functions of prosecution and 
adjudication, the Administrative Procedure Act and the rules of prac- 
tice of the Commission have accomplished the separation of these func- 
tions both in spirit and in fact. 

Hearing examiners perform no duties inconsistent with their re- 
sponsibilities as hearing examiners, and, except for the disposition of 
ex parte matters as authorized by law, may not consult with any per- 
son or party with regard to any fact or issue without notice and op- 
portunity for all persons to participate. 

Hearing examiners are not responsible to, or subject to the super- 
vision or direction of, any employee engaged in the investigative or 

rosecuting function of the Commission. Similarly, the Commission, 
in its adjudicative function, is divorced from its prosecuting staff— 
no employee engaged in the investigative or prosecuting function of 
the Commission may give advice in the decision of the Commission. 

The Commissioners do utilize their legal advisers and special legal 
assistants in the analysis and opinion preparation of adjudicated 
cases, It is only through this method that the Commission can dis- 
pose of the many matters which come before it. We believe that any 
prohibition against ex parte communications should be so written as 
to make it clear that such staff assistance is not precluded. Subsec- 
tion 204(a) is not so written. 

Subsection 204(a) does not take into consideration the necessity, 
even after the issuance of a complaint, for members of the prosecu- 
tion staff to secure additional information from the complainant or 
other persons, including witnesses. To preclude a member of the 
prosecution staff from conducting such interviews ex parte would most 
seriously hamper the prosecution of cases. 

The subsection makes no provision for excepting such inoffensive 
communications as requests for adjournments, continuances, the filing 
of papers, or requests for issuance of subpenas. Neither does it take 
into account discussions between counsel in support of the complaint 
and counsel for respondents, which frequently lead to the settlement of 
issues and more expeditious disposal of cases. 

The Commission’s comments with regard to section 204 are also ap- 
plicable to section 205, which describes the duties of Commission per- 
sonnel with respect to the receipt of ex parte communications. 

Further, the requirement to summarize an oral ex parte communi- 
cation May serve to impress the matters conveyed in such communi- 
cation upon the person who would otherwise attempt to ignore it. 
Also, the requirement could give rise to a serious dispute as to the 
accuracy of the summary. 
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In instances where complaints received cover practices by perso 
already made the subject of pending proceedings, or additional cop, 
tact is had with complainants during the course of such proceedin 
section 205 would require the public divulgement of the identity of 
such complainant. : 

It has long been Commission policy not to divulge the name of com. 
plaining parties in order to protect. them from possible economic yp. 
prisals and to help insure a continuing flow of complaints to the 
Commission. The Commission is opposed to any statutory enactment 
which would require a change in that policy. d 

_ The scope of sections 204 and 205 is so broad that a considerable and 
time-consuming administrative burden would be imposed upon agency 
employees, members, and hearing officials. “HGR 

Before considering any of the other sections of H.R. 4800, and while 
still on the subject of ex parte communications, I should like at this 
time to discuss the provisions of H.R, 6774. 

This bill has two parts: 

(1) a requirement that certain agency determinations and de. 
cisions be based solely upon a hearing record of proceedings; 
and 

(2) a prohibition against ex parte communications relating to 
such agency proceedings. It is apparent that the two parts of 
the bill complement each other as to purpose. 

Proposed section 17 of the Federal Trade Commission Act would 
make the new provisions apply to hearing proceedings which ar 
subject to notice and opportunity for hearing and required by law to 
be based upon a hearing record. 

Adjudicative proceedings conducted by the Federal Trade Con- 
mission pursuant to complaints issued against alleged violators clearly 
would be covered. The rulemaking proceedings of the Federal Trade 
Commission are not required by law to be based on a hearing record 
and hence would not be covered by the provisions of H.R. 6774. 

For reasons I have already covered, the Commission believes that 
its rulemaking proceedings properly are excluded and that this ex- 
clusion should continue under any legislation that may be enacted. 

The requirement in proposed section 17 that “the agency’s deter- 
mination and decision shall be based solely and exclusively upon the 
issues, pleadings, evidence, and contentions of record in the proceed: 
ings” would appear to be unduly restrictive. 

It is doubtful whether, under this provision, official notice could be 
taken of a material fact not appearing in the evidence in the record, 
as is presently permitted under section 7(d) of the Administrative 
Procedure Act. Also, under a literal reading of the language of see- 
tion 17, the Commission would not be able to rely upon a legal theory 
not a matter of record by reason of pleadings or record contentions of 
a party. ; 

The application of the bill to communications by any person with 
an agency member after a proceeding shall have been noticed for 
hearing, with the intent to influence the consideration or decision of 
the proceeding, presents various problems, lt 

The Commission’s program of enforcement of the laws which tt 
administers, to a very large extent, is dependent upon complaints 
received from members of the public and industry, frequently throug 
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Members of Congress to whom numerous complaints are originally 
directed. : al 

We encourage this type of communication. Many letters of com- 

Jaint are received by individual members of the Commission. As 
might be expected, inasmuch as the Commission deals with practices 
having widespread application and effect, similar complaints are re- 
ceived from different sources. 

Under H.R. 6774, if a letter of complaint is sent prior to the noticing 
for hearing of proceedings relating to a practice complained of or if 
the letter is addressed to someone at the Commission other than one 
engaged in the decisional process, the communication would be proper. 

On the other hand, if the letter of complaint were sent to a member 
of the Commission after the proceedings had been noticed for hearing, 
the sending of the letter could be unlawful. We do not believe that 
it is intended to preclude this type of communication. Neither is it 
feasible to hold a member of the public liable for criminal penalty 
depending upon these rather technical distinctions. 

roposed section 18 prohibits an agency member or hearing exam- 
iner “to permit, receive, entertain, or consider any ex parte interview, 
argument, or communication” in a proceeding covered by this pro- 

]. This prohibition corresponds with that against a person mak- 
ing such an ex parte communication. 

Ordinarily the recipient of a letter would not know its nature before 
reading it, and we do not believe that illegality should attach to the 
“receipt” of a communication over which the recipient has no control. 
To a substantial degree, the same is true of oral communications. 

Further, the question of whether consideration has been given to 
a communication is so subjective a matter that it would be most dif- 
ficult to formulate appropriate criminal sanctions. 

H.R. 6774 contains certain additional objectionable features in com- 
mon with H.R. 4800 to which I have already referred in the course 
of my discussion of H.R. 4800. They are: 

1. The failure clearly to allow communications between members 
of the Commission and their personal legal assistants and others on 
the Commission’s staff who advise or assist in the preparation of 
Commission opinions. 

2. The imposition, under proposed section 19, of criminal penalties 
for failure of an agency member or hearing officer to make a true 
summary of an oral ex parte communication a matter of public record. 

3. The time-consuming administrative burdens that would be in- 
volved. 

4, The requirement that would arise under proposed section 19 to 
divulge the names of complaining parties where proceedings against 
parties complained of may already have been instituted. 

5. The failure specifically to allow ex parte communications with 
respect to such matters as requests for adjournments, continuances, 
filing of papers, and requests for issuance of subpenaes. 

The foregoing comments, while in part critical of particular pro- 
visions of H.R. 4800 and H.R. 6774, should not be construed as indi- 
cating a Commission position of favoring ex parte communications 
In adjudicative proceedings. . 

_ Quite to the contrary, the Commission believes that rights of par- 
ties should be determined on the record, that there should be no ex 
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parte communications relative to matters going to the merits, and oy 
rules are to that effect. 

Operating in strict conformity with those rules, the Commission hag 
encountered no particular problems with respect to ex parte com. 
munications. At the same time, it recognizes the value of criming] 
sanctions in deterring such activity. 

However, in considering this nature of legislation, extreme cay. 
tion must be taken that provisions are not so broadly drafted as to be 
applicable to proceedings or situations which ought not to by 
covered. 

Returning now to H.R. 4800, section 206 requires that any person 
appearing for “himself or in a representative capacity in any proceed. 
ing or matter” file a notice of appearance in writing and that the 
Commission maintain a register of such appearances. 

There is no definition of “appearance” and it is not clear whether 
the section applies to what we have understood to mean the formal 
appearance by an attorney or other representative at a hearing, 

If this is the meaning, section 3.29(c) of the Commission’s Rules 
of Practice covers this matter by requiring an attorney who desires 
to appear before the Commission or a hearing examiner on behalf of 
a respondent in a particular proceeding to file a notice of appearance, 

On the other hand, the section may well be interpreted to require 
the filing of a notice of appearance by everyone making an informal 
contact with a Commissioner or an employee, regardless of the nature 
of the contact. The section, so interpreted, might impede the Con- 
mission in carrying on its assigned functions. 

In the institution of practically every matter before the Commis. 
sion, the investigative staff contacts the “person” under investigation, 
The contact is essential to the investigative staff of the Commission, 
If such “person” were to refuse to enter an appearance, the question 
arises as to whether such investigation would have to be halted for 
failure to enter such appearance. 

Conversely, we have always regarded as confidential the name of 
the complainant in any particular matter. To put his name on a reg- 
ister when a contract is made would, in reality, be to notify the pro- 
posed respondent of the complainant. Also, members of the Com- 
mission or its staff could have no telephonic or other contact with 
anyone on a subject matter before the Commission unless the person 
has first filed a notice of appearance. 

This would appear to apply to a Member of Congress or a staff 
member of a congressional committee who inquires on behalf of con- 
stituents as to the status of a pending proceeding. 

The Commission believes that such a requirement would tend to 
impair the effectiveness of the agency. If, however, such regulation 
is favorably considered, the Commission recommends that it should at 
least be limited to “proceedings” as defined in section 202(1) (a) and 
apply only to those appearances made before the Commission met- 
bers, examiners, and employees who advise the Commission in the 
decisional process. 

(3) Areas specifically affecting members of the Commission: Sec- 
tion 410 would amend the Federal Trade Commission Act to permit 
the President. to remove a member of the Commission “for neglect of 
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ment would eliminate “inefficiency” as a ground for removal of a 
Commissioner by the President while retaining the other two grounds 
val. 

ake history of the Federal Trade Commission, there has been no 

attempt by a President to remove a Commissioner on the grounds of 

inefliciency. The Commission has no recommendation as to this pro- 
d amendment and believes that this is a matter within the dis- 

eretion of the Congress. } ee 

Section 410 would also authorize the members of the Commission 
to select a Chairman and Vice Chairman, would limit to 3 years the 
length of time a member could serve as Chairman, and would prohibit 
a member, after having served a full term as Chairman, from again 
grving as Chairman until a full term has elapsed after the termina- 
tion of his term. The Vice Chairman would act as Chairman in the 
absence or in capacity of the Chairman. — goal 

At the present time, under the provisions of Reorganization Plan 
No. 8 of 1950, the President designates who shall be Chairman. 

Commissioners Secrest and Kern have no objection to the change 
proposed by section 410, provided the limit of time a member could 
serve as the Chairman or Vice Chairman be stated as 3 years rather 
than limited to 3 years. Commissioners Secrest and Kern state that 
this position is in no Way a reflection on the ability, integrity or 
administration of present or former Chairman. 

Commissioner Anderson is of the opinion that the appointment of 
the Chairman should be made by the Chief Executive, but that the 
term should be for a period not longer than 2 years with right of 
reappointment after 2 years have elapsed. alc 

Commissioner Tait and I strongly oppose this proposed legislative 
change and request that our separate letter to you of March 10, 1960, 
expressing our views on this subject, be made a part of the record. 

tion 411 of the bill would insert a new section 17 into the Fed- 
eral Trade Commission Act requiring that there be a statement of a 
Commissioner giving the reasons or basis for each case decision of 
the Commission; and that each Commissioner should be responsible 
for the preparation of such statements with respect to every type of 
case decided by the Commission with no Commissioner being assigned 
a substantially greater number of any type of case than any other 
Commissioner. 

Except for some variance in the manner in which cases are assigned 
to Commissioners, this generally is the procedure followed by the 
Commission at the present time. 

Cases coming to the Commission after the initial decision of a 
hearing examiner are assigned on a rotational basis to members of 
the Commission. Over any extended period of time, each member 
of the Commission receives every type of case. 

This rotational basis has worked satisfactorily in the Federal Trade 

mmission. The Commission believes this is a more practical 
method than attempting to categorize the cases and make assign- 
ments on that basis, as would be required by section 411. 

For example, in 1 week there might be five oral arguments before 
the Commission. Under the present system, each of the Commission- 
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ers would be assigned one case for which he would be primarily yp. 
sponsible for submission of an opinion for Commission consideration 

Under the proposed system, one Commissioner might be assigned 
several of the cases in order to satisfy the requirement of rotation by 
type of case. The Commission believes this would unduly delay the 
work without accomplishing any material benefit. ; 

(4) Consequences for failure to act. upon motions: The bill would 
insert a new section 18 in the Federal Trade Commission Act. This 
section would give the Commission 60 days, or up to 120 days, if the 
Commission should so extend the period in any particular case, within, 
which to grant or deny the motion of a party to a proceeding or gy 
interested person for any procedural or interlocutory ruling or relief 
Failure to so act upon the motion within this period would be ¢op. 
strued as a denial of the motion. 

In so designating a specific period within which such motions mug 
be acted upon, there is a failure to recognize the time required for 
answers, replies, and requests for extension of time. It is difficult to 
formalize exact standards of reasonable dispatch. The time involved 
in each case will depend upon the nature of the proceeding, the con- 
plexity of the issues, and the cooperation of the parties in submitting 
relevant pleadings and documents. 

The Commission believes that the allowance of indiscriminate jp- 
terlocutory appeals to it from rulings of the hearing examiners ar 
undesirable and that such appeals should be allowed only in excep. 
tional circumstances. 

Rule 20 of the Commission’s rules of practice and procedure pro- 
vides that interlocutory appeals shall include an explanation of the 
asserted necessity for immediate decision. The Commission or a des- 
ignated member considers the appeal forthwith and grants the appeal 
only on a finding that the ruling complained of involves substantial 
nahin that will materially affect the final decision and that a deterni- 
nation of its correctness before the conclusion of the trial would better 
serve the interest of justice. Filing of the appeal does not operate 
to suspend the hearings unless otherwise ordered by the hearing 
examiner or the Commission. 

The Commission recommends that proposed section 18 not be fa- 
vorably considered in that it would allow unlimited and indiscrini- 
nate procedural and interlocutory appeals without a showing of good 
cause as provided in the rules, and that it would afford to respondents 
considerable opportunity to effect delay in the trial of cases. 

A more detailed discussion and analysis of the various provisions 
of H.R. 4800 and H.R. 6774 is presented in the Commission’s March 
10, 1960, letter reports on those bills, and I respectfully request that 
those letters be inserted in the record of this hearing. 

There are three such letters, Mr. Chairman, all dated March 10, 
1960. One is a letter on H.R. 4800, another is a letter on H.R. 6774, 
and there is a separate statement of Commissioner Tait and myself 
on certain provisions of H.R. 4800 relating to the chairmanship of 
the Federal Trade Commission. I ask that those reports be inserted 
in the record. 

The Cuamman. Yes; let them be received for the record. 
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(The documents referred to follow :) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, March 10, 1960. 
Hon. OREN Harris, , 
Chairman, Committee on I nterstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in response to your request for comment on 
HR. 4800, 86th Congress, 1st session, a bill to amend the Communications Act 
of 1934, the Federal Aviation Act of 1958 (with respect to the Civil Aeronautics 
Board), the Federal Power Act, the Federal Trade Commission Act, the Inter- 
state Commerce Act, and the Securities Exchange Act of 1934, to strengthen the 
independence and effectiveness, and increase the confidence of the public in 
the efficient, fair, and independent operation of the regulatory agencies which 
administer such provisions of law, and for other purposes. The following com- 
ments are limited to that portion of H.R. 4800 (pp. 40-52) which pertains 
specifically to the Federal Trade Commission. 

Part I of title 1V would amend the Federal Trade Commission Act by in- 
serting the words ‘Title I” before the first section thereof and would insert at the 
end of such act a “Title II” entitled “Declaration of Policy.” Under this title, 
there are various sections dealing with conduct by persons both within and 
without the Commission and penalties for knowing and willful violation of 
those sections. 

Section 201 is a declaration of policy on the different points covered in detail 
by later provisions in the bill. These provisions are discussed below under the 
applicable sections. 

Section 202 defines the term “Proceeding” to include (1) “a proceeding 
involving adjudication” or (2) ‘a proceeding involving rulemaking”, if the pro- 
ceeding is one in which by rule of the Commission or by statute the Commission 
is required or undertakes to afford interested persons an opportunity to partici- 
pate in the rulemaking and a notice of proposed rulemaking has been issued by 
the Commission. The terms “adjudication” and “rulemaking” have the same 
meaning as the section 2 (c) and (d) Administrative Procedure Act definitions. 
The term “person” is defined so as to include Commission members and employ- 
ees, members and employees of other governmental agencies, Members of Con- 
gress, as well as members of the bar and the public generally. 

Basically, this bill covers four general areas of consideration: (1) Improper 
influence by persons outside the Commission and improper conduct of Commis- 
sion members and employees; (2) ex parte communications; (3) areas specifi- 
cally affecting members of the Commission; and (4) consequences for failure 
to act upon motions. 


(1) Improper influence by persons outside the Commission and improper con- 
duct of Commission members and employees 


Section 203 is entitled “Improper Influence Exerted by Parties and Others: 
Improper Conduct of Commission Members and Employees.” Subsection 203 
(a) reads: 

“The Congress hereby recognizes that it is improper for any person, for him- 
self or on behalf of any other person, to influence or attempt to influence any 
vote, decision, or other action by the Commission or by any member or employee 
thereof, in any proceeding or matter before the Commission by the use of secret 
and devious methods calculated to achieve results by the exertion of pressures, 
by the spreading of false information, by capitalizing on friendships or business 
connections, by the offering of pecuniary or other inducements, by extending 
unusual hospitality, or by other unfair or unethical means, rather than by 
reliance upon a fair and open presentation of facts and arguments in accordance 
with established procedures.” 

This subsection recognizes the impropriety of unfair or unethical attempts 
to influence actions of members or employees of the Commission. To the end 
that improper attempts to influence administrative action be ended, the Com- 
mission is in accord with the objectives of this section. The wording, however. 
would limit the applicability of the section to situations where “secret and 
devious methods” were used. The Commission believes that improper influence 
should be prohibited regardless of the methods used. 


544286044 
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In view of the sanctions to be imposed, as required by section 203(4), there 
is a serious question as to whether the terms “secret and devious methodg” 
“exertion of pressure,” “capitalizing on friendships or business connection,” and 
“extending unusual hospitality” are sufficiently precise. There is also the ques. 
tion, in view of the sanctions to be imposed, of whether section 203(&) goes 
further than is appropriate in that it applies to any “* * * attempt to jp. 
fluence any vote, decision, or other action by the Commission or by any member 
or employee thereof, in any proceeding or matter before the Commission 
** * ” This language would include actions or decisions on routine procedural 
matters as well as decisions on the merits. Further, it would include any 
“matter” for which term there is no definition in the bill. 

As already indicated, the questions discussed above arise largely because of 
the failure of section 203(d) to allow for sufficient agency discretion in the 
formulation and administration of implementing regulations. The Commiggioy 
therefore, recommends that the first two sentences of section 203(d) (p, 45) 
be rewritten as follows: 

“The Commission shall prescribe regulations for the purpose of carrying out 
in an effective manner the policy stated in subparagraph (1) and (2) of subsea 
tion (a) of section 201 and in subsections (a), (b), and (c) of this section, Jp 
order to bring about compliance with such regulations, the Commission shall, 
among other things, establish procedures for considering and acting on cop. 
plaints alleging violations of such regulations,” 
and that the last sentence of that section be rewritten as follows: 

“In exercising its authority under the subsection, the Commission shal] en. 
deavor to prevent, by all means available to it, acts and conduct contrary to 
the policy stated in subparagraphs (1) and (2) of subsection (a) of section 
201 and in subsections (a), (b), and (c) of this section, whether or not such 
acts or conduct may constitute violations of provisions of law.” 

Subsection 203(b) (1) declares it improper for a member or employee to: 

“(1) Engage, directly or indirectly, in any business transaction or arrange. 
ment for profit with any person, or any representative of any person, who has a 
pecuniary interest in any proceeding or matter before the Commission and ip 
connection with which the member or employee has any duty to perform.” 

Unlike other agencies, the Federal Trade Commission covers almost the 
entire field of American trade and commerce. Also, once an order has been en- 
tered against a respondent, the matter is always before the Commission unless 
there is a change of law or fact at which time the respondent may move to haye 
removed the restrictions imposed upon him. In addition, the Commission is 
extending its voluntary cooperative program so as to establish rules of fair 
competition to cover many facets of American industry. The Commission be 
lieves that the language of section 203(b)(1) is too restrictive in that the 
terms “pecuniary interest in any proceeding or matter before the Commission” 
would require disqualification in the instance of ownership of a single share of 
stock in a particular corporation, and would constitute a material foreclosure 
of members or employees from making income producing or capital gain in- 
vestments. 

The Commission is of the opinion that the particular problems involved are 
more properly the subject of administrative discretion such as is provided for 
by the Commission’s Personnel Bulletin No. 12, which, in pertinent part reads: 


“Tv. SECURITIES TRANSACTIONS AND OWNERSHIP 


“A. No employee shall purchase securities of or make any other personal 
investments in, any corporation or other enterprise which he then has reason 
to believe will be involved in any decision to be made by him as an employee of 
the Commission. 

* * * * * a ‘ 


“VY. DISCLOSURE AND DISQUALIFICATION 


“An employeee shall notify his immediate supervisor in writing whenever the 
circumstances are such that his official duties affect or may affect any private 
person or organization (1) by whom he has been employed or in whom he has 
had any economic interest within the preceding 2 years, (2) in whom he cur 
rently has any economic interest, (3) with whom he has a close family relation- 
ship, or (4) with whom he has arranged or is negotiating for subsequent el- 
ployment or business relations. 
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“When such report is received from an employee, his Bureau Director or 
Branch Office Manager shall determine whether the employee should continue 
with the assignment in question. it the facts disclosed do not afford reason- 
able grounds for belief that a conflict of interest might exist, the Bureau Direc- 
tor or Branch Office Manager is authorized to direct the employee to continue 
with the assignment. In any event, whether or not the employee is relieved of 
the assignment, the pertinent facts and the action taken shall be reported in 
writing to the Executive Director. 

“Whenever any of the foregoing conditions exist with respect to the work of a 
Bureau Director or Branch Office Manager, he is authorized to delegate his re- 
sponsibility in the matter to a subordinate. He shall, in any event, submit to the 
Rxecutive Director a memorandum outlining his interest and the action he has 
taken.” 

Section 203(b) (2) declares it to be improper for any member or employee to: 

“(2) Accept or solicit any money, gift, favor, unusual hospitality, loan, service, 
employment, or thing of value from any person, or representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Commission 
and in connection with which the member or employee has any duty to perform.” 

This prohibition would preclude the ordinary exchange of courtesies and social 
amenities. While this is, of course, a problem area, it is most difficult to define 
the limits of propriety of behavior in exact statutory terms. The Commission 
pelieves that the following provision in Commission’s Personnel Bulletin No. 12 
appropriately covers the problems involved insofar as this agency is concerned : 

“No employee of the Commission shall : 

* * * * * ~ a 

“B. Accept directly or indirectly, any gift, gratuity, entertainment, or anything 
of value from anyone directly or indirectly connected with any Commission mat- 
ter. (This does not preclude the reasonable and ordinary exchange of social 
amenities of inconsequential value. )”’ 

The Commission has thousands of orders entered against thousands of in- 
dividuals, corporations, and partnerships. Possible proceedings for violations 
of these orders extend indefinitely. The provisions of proposed section 203(b) (2) 
would preclude employment of a former Commission employee by anyone against 
whom an order was in effect, even though the work of the employee might be in 
fields entirely unrelated to the work of the Federal Trade Commission. Many 
of these orders were entered long before a majority of the Commission’s present 
employees accepted Commission employment. 

The Commission has no objection to subsection 203(b) (3) which prohibits a 
member or employee to ‘Use for the personal profit of himself or others con- 
fidential information gained by reason of his official position or authority.” 

Subsection 203(b) (4) declares it improper for a member or employee to “Fail 
to restrict his personal business affairs so as to avoid conflicts of interest with 
his official duties."” The Commission believes that the following language should 
be substituted : “It is improper for a member or employee to perform any official 
duty which might conflict with his personal business affairs or interests.” 

Subsection 203(b)(5) declares it improper for a member or employee of the 
Commission to “act in any official matter with respect to which there exists a 
personal interest incompatible with unbiased exercise of official judgement.” 
The Commission has no objection to this subsection. 

Section 203(c) provides: 

“(e) The Congress hereby declares that it is improper for any member of the 
Commission, for a period of two years after termination of his membership, to 
appear in a representative capacity before the Commision in connection with 
any matter; or for any employee of the Commission, for a period of two years 
after termination of his employment, to appear before the Commission in a rep- 
resentative capacity in connection with any matter involving a subject matter 
directly connected with which such person was employed or performed duty 
while employed by the Commission.” 

The Commission strongly urges that this section as written not be enacted. 

The professional staff of the Commission is composed primarily of lawyers. 
The reorganization of 1954 decreased specialization of attorneys within the 
agency and broadened the areas in which an attorney would serve. Hence, all 
Commissioners and nearly all of the attorneys in the Commission have worked 
on nearly all of the “subject matters” (as distinguished from cases or matters 
involving particular parties) coming before the Commission. The practical re- 
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sult of this section would be to preclude former Commissioners and employes 
alike for 2 years from practicing their profession before the Commission. 

The Commision feels that this is much too drastic a measure. Such a pp. 
hibition would make it practically impossible for an agency to hire Specialists 
for particular assignments and would also have an adverse effect upon th 
ability to hire capable employees. 

Lawyers and other professional personnel who work for the Governmep 
frequently are engaged in very specialized endeavors. ‘Lo prohibit such persons 
for any material period of time, from engaging in employment which involves 
agencies for which they previously worked would constitute an undue and yp. 
fair restriction upon their right to practice their profession. 

The Commission believes that the following provision appearing in section 
3.29(b) of its “Rules of Practice” constitutes a much more realistic basis for 
disqualifying former officers and employees than does this proposed section: 

“* * * No former member or employee of this Commission shall appear ag 
attorney or counsel in any adjudicative proceeding, the files of which came ty 
the personal attention of such former member or employee during his employ. 
ment on or by the Commission, and on which he performed any work of signifi. 
cant importance.” 

The provision in section 208(c) allowing an employee to appear before the 
Commission after 2 years on matters on which he worked does not cure the 
impropriety of such appearance. 

The above comments apply to members of the Commission, as well as to em- 
ployees, and the proposed prohibition against members appearing in a repregep- 
tative capacity before the Commission in any matter for a period of 2 years 
after termination of membership is considered unnecessary and unfair. Fre 
quently, employees of the Commission have closer personal relationships to 
members of the staff than do Commissioners. The Commission, therefore, be 
lieves that the prohibition should be against members and employees alike and 
should be limited, as to both, to actual cases upon which the person involved 
worked, without any regard to the length of time that may have elapsed since 
employment. 

The Commission believes that it would be preferable to cover the nature of 
conduct now specifically detailed in section 203 (a), (b), and (c) in more gen- 
eral terms as a statement of congressional policy, with the Commission author 
ized under section 203(d) to prescribe and enforce appropriate implementing 
regulations. This would provide congressional guidance and at the same time 
allow for the exercise of administrative discretion in areas where it is difficult 
to define the limits of propriety of behavior in exact statutory terms. 

In this connection, the Commission Personnel Bulletin No. 7, dated June 15, 
1955, entitled “Conduct of Employees and Disciplinary Actions,” contains fur- 
ther guides of ethical conduct which may be of interest to your subcommittee. 
The bulletin quotes the Federal Personnel Manual as follows: 

“Officers and employees of the Federal Government are servants of the people. 
Because of this, their conduct must, in many instances, be subject to more re 
strictions and to higher standards than may be the Case in certain private 
employments. 

“Officers and employees of the Federal Government are expected to conduct 
themselves in a manner which will reflect favorably upon their employer. Al 
though the Government is not particularly interested in the private lives of its 
employees, it does expect them to be honest, reliable, trustworthy, and of good 
eharacter and reputation. They are expected to be loyal to the Government, 
and to the department or agency in which they are employed.” 

Under the heading “Conduct of Employees” the following statement is made: 

“It is the policy of the Federal Trade Commission not to restrict or interfere 
with the private lives of employees; however, they are expected to condutt 
themselves at all times so that they will not cause embarrassment to or criticism 
of the Commission. Also, each employee of the Commission must, as a publit 
servant, guard against committing any act which would give the slightest 
semblance of impropriety in his official personal contact with the public.” 

There is attached to Bulletin No. 7 a listing of 29 illustrative offenses, it 
cluding the following: 

6. Engaging in private business activities for pay while on official duty; 1. 
Divulging information of a confidential or restricted nature without proper 
authority ; 18. Unethical use of official authority or information ; 19. Engaging 
private business activities of prohibited or unethical nature; 22. Soliciting, t 
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ing or offering a bribe; 23. Soliciting or accepting a gratuity from anyone 
Oe eted with any Commission matter; and 29. Submission of falsely stated 
octets for payroll, travel, etc., for personal gain. , 
N lless to say, members of the Commission consider themselves subject to 
yore ms of these bulletins. Also, in determining a question of a Com- 
disqualification to participate in the decision in a particular case, 
applies the standards and rules commonly used by the courts 


the provisic 
missioner’s 
the Commission 


in such instances. cv 
The Commission requires that counsel practicing before the Federal Trade 


Commission shall observe the canons of legal ethics required of their respective 
pars and in the courts of oa United States. Section 3.29(d) of the Commis- 
ion’ s of Practice provides: 
Pat ici Ce raeiig before the Commission shall conform to the standards 
of ethical conduct required of practitioners in the courts of the United States 
and by the bars of which they are members. 3 a 

To insure that such standards of conduct are adhered to by practitioners be- 
fore the Commission, section 3.29(e) (2) provides as follows for the suspension 
or disbarment of attorneys: me 

“The Commission, for good cause shown, may issue an order requiring any 
alleged offender to show cause why he should not be suspended or disbarred from 
practice before the Commission. Such alleged offender shall be granted due op- 
portunity to be heard in his own defense. ‘hereafter, if warranted by the facts, 
the Commission shall issue against such offender an order of reprimand, sus- 
pension or disbarment.” 


(2) Ex parte communications 

Sections 204 and 205 deal with ex parte communications and require that 
certain communications be placed in the public files of proceedings. Before 
discussing these sections in detail, a few generalizations are necessary to ex- 
plain the scope and structure of Commission acti vity. . 

The Federal Trade Commission is an administrative agency charged with the 
duty of the promotion and preservation of competition in our free enterprise 
economy. Its actions are in the public interest and do not involve rights of one 
litigant as against another. The responsibilities of the Commission are more 
than quasi-judicial. The Commission has the duty of informing American in- 
dustry as to lines of legitimate conduct. With due regard for the basic purpose 
creating the agency, the Commission places stress on the practical correction of 
trade practices to bring them in conformity with the public interest. Often this 
is done by practices short of formal trials. Guides, industry trade practice rules 
and policy statements are issued after an appraisal of a particular industry or 
practice. In addition, the Commission undertakes economic studies and analyses 
of changes in the structure of the economy and, if there is a need, suggests 
legislative action. We point to these activities as examples of vital functions 
and responsibilities of the Commission which are not involved in the quasi- 
judicial process. 

In the Federal Trade Commission, where the functions of prosecution and 
adjudication are both lodged, the Administrative Procedure Act and the Rules of 
Practice of the Commission have accomplished the separation of these functions 
both in spirit and in fact. Paragraph 2.14(¢) of the Commission’s Rules of 
Practice provides : 

“Trial examiners shall perform no duties inconsistent with their duties and 
responsibilities as such. Save to the extent required for the disposition of ex 
parte matters as authorized by law, no trial examiner shall consult any person 
or party as to any fact in issue unless upon notice and opportunity for all per- 
sons to participate.” 

Paragraph (d) provides: 

“Trial examiners shall not be responsible to, or subject to the supervision or 
direction of, any officer, employee, or agent engaged in the performance of in- 
Vestigative or prosecution functions of the Commission.” 

Likewise, the Commission in its adjudicative function is divorced from its 
prosecutive staff. Rule 225(b) provides in part: 

No Officer, employee, or agent, engaged in the performance of investigative or 
Prosecuting functions for the Commission, * * * shall, in that or a factually 
related case, participate or advise in the decision of the Commission, except as 
a Witness or as counsel in public proceedings.” 

M. = discussion of the various sections below, it is essential to remember 
an adjudicative proceeding does not commence until a complaint is issued 
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and that instantaneously with the issuance of a complaint, there is separatioy 
of those who are and were engaged in the investigation and prosecution of the 
matter under adjudication from members of the Commission and staff who ap 
and will be engaged in the decisional processes. ’ 

In addition to the matters of adjudication, the Commission engages in rule- 
making. However, rulemaking at the Federal Trade Commission is primary 
quasi-legislative in character, to a large extent under labeling legislation jy 
order to create regulations necessary and proper for the administration of the 
labeling acts. Under section 2(a) of the Clayton Act as amended by the Robin. 
son-Patman Act (15 U.S.C. 18), the Commission is also empowered to fix rules 
as to quantity limits. The trade-practice rules mentioned above are interpreta. 
tive and advisory, and it should be noted that in case of violations of such rules 
formal complaint proceedings charge violation of the statutory provisions on 
which the rules are premised and do not charge violation of the rules. In each 
of these rulemaking activities, the Commission must carry out the legislatiye 
standard of protecting consumers and the public interest generally by giving the 
broadest possible consideration to the statute and the legislative history. 

Section 204 is concerned with “Prohibition Against Certain Off-the-Record 
Communications.” Subsection 204(a) provides: 

“No person shall communicate, orally or by writing, with any member or ep. 
ployee of the Commission concerning the issues, merits, or disposition of any 
proceeding before the Commission, with the intention that any participant or 
participants in such proceeding will not receive knowledge of such communica. 
tion ; except that the Commission, by regulations not inconsistent with the policy 
declared in section 201(a), may exempt from this subsection (1) communications 
made by a member or employee of the Commission in those cases in which, in 
the judgment of the Commission, such exemptions are necessary to promote the 
expeditious and efficient discharge by the Commission of its duties, and (2) com. 
munications made by specified officers, departments, or agencies of the Federal 
Government in those cases in which, in the judgment of the Commission, such 
exemptions are necessary to enable the Commission, in the discharge of jts 
duties, to secure necessary cooperation of such officers, departments, or agencies,” 

In this section, we, of necessity, must refer back to section 202 which defines 
the term “proceeding” as including both adjudication and rulemaking. The 
definition of “person” includes members and employees of the Commission. 
Thus, the section basically covers all communications between members and 
employees of the Commission, although there is a provision which would allow 
the Commission to exempt by regulation communications between members and 
employees of the Commission and between certain agencies, departments, and 
specified officers of the Federal Government when such exemption is not in- 
consistent with the public policy declared in section 201(a). 

Section 204(b) provides that Commission members and employees shall ignore 
any communication made in violation of subsection (a) in taking action in, or 
in relation to, any proceeding before the Commission. 

There are several serious questions raised by the language of this section. 

In the first place, the Commissioners utilize their legal advisers and special 
legal assistants in the analysis and opinion preparation of adjudicated cases. 
It is only through this method that the Commission can dispose of the many 
matters which come before it. We believe that any prohibition against ex 
parte communications should be so written as to make it clear that staff assist- 
ance is not precluded. Section 204(a) is not so written. 

Secondly, this section does not take into consideration the divisions of fune- 
tions within the staff of the Commission once a complaint has been issued. Fre 
quently after the issuance of a complaint, it becomes necessary to secure addi- 
tional information from the complainant or other possible witnesses. This in- 
formation is necessary to support the allegations of the complaint. To preclude 
a member of the prosecution staff from interviewing witnesses ex parte would 
most seriously hamper the effectiveness of the Commission’s prosecution arm. 

Thirdly, in the rulemaking function at the Commission which is legislative in 
character, the advice of industry members should be solicited rather than pre 
cluded so that the widest possible consideration can be given to the formulation 
of rules under which the Commission can successfully regulate in accordance 
with legislative intent, and industry will not be unduly burdened. Correspond- 
ingly, the advice of members of the public outside of the industry should be 
solicited so that the rules may reflect the broadest possible public interest. 
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Seamniy, tals section relates to the “issues, merits, or disposition of any pro- 
ceeding.” This goes much further than section 5(c) of the Administrative Pro- 
cedure Act. The Attorney General’s “Manual on the Administrative Pro- 
cedure Act,” on page 55, states: ; : | 

“The exemption for the disposition of ex parte matters as authorized by law 
would permit the hearing examiner to act without notice on such matters as 








uests for adjournments, continuances and the filing of papers. (S. Rept. . 
17: H. Rept. , p. 830; S. Doc. ——, pp. 208, 262). Also it would apparently 


it an examiner to act ex parte on requests for subpenas.” 

The Commission believes that the exemptions noted in the Attorney General's 
manual should be maintained Further, the section does not take into account 
discussion between counsel in support of complaints and counsel for respond- 
ents, even as to issues and merits, which frequently lead to the settlement of 
jssues and more expeditious disposal of cases. 

Section 205(a) requires that letters to members and employees of the Com- 
mission concerning any proceeding before the Commission be delivered to the 
Secretary of the Commission, who shall place them in the public files of the 
proceeding. Section 205(b) requires that a summary be prepared of all oral 
communications concerning any proceeding before the Commission received 
by members and employees of the Commission and that the summary be placed 
in the public files of the proceedings. Section 205(c) requires that copies of all 
letters written by members and employees of the Commission concerning any 
proceeding before the Commission be placed in the public files of the proceed- 
ings. Section 205(d) empowers the Commission by regulations, not inconsistent 
with the policy disclosed in 201(a), to exempt certain communications which, in 
the judgment of the Commission, are necessary to the “expeditious discharge” of 
its duties, or to secure the necessary cooperation of specified officers of the Fed- 
eral Government. Section 205(d) provides that nothing placed in a public file 
shall be removed except for official purposes. 

The Commission comments in regard to section 204 are also applicable to this 
section. 

In addition, the requirement that the recipient of a prohibited communication 
shall summarize the communication might very well serve to impress upon the 
recipient that which he should ignore. It might further lead to the issue as 
to whether it is a complete and accurate summarization. 

Subsection 206(a) requires that any person appearing for “himself or in a 
representative capacity in any proceeding or matter” is required to file a notice 
in writing stating his name and address, name or other appropriate designation 
of proceeding or matter involved, and the name of the person and address of 
the person, if any, whom he represents. Subsection 206(b) requires that the 
Commission “maintain a register in which there shall be entered the names and 
addresses of persons filing notices under subsection (a).” There is no definition 
of “appearance” and it is not clear whether it applies to what we have understood 
to mean the formal appearance by an attorney or other representative at a 
hearing. If this is the meaning, section 3.29(c) of the Commission’s “Rules 
of Practice” covers this matter as follows: 

“(e) NOTICE OF APPEARANCE.—An attorney desiring to appear before the Com- 
mission or a hearing examiner thereof, on behalf of a respondent in a particular 
proceeding, shall file with the Secretary of the Commission a written notice of 
such appearance which shall contain a statement of such attorney’s eligibility 
as provided in this rule. No other application shall be required for admission 
to practice, and no register of attorneys shall be maintained.” 

On the other hand, the section may well be interpreted to require an appear- 
ance by everyone making an informal contact with a Commissioner or an em- 
ployee, regardless of the nature of the contact. The section, so interpreted, might 
impede the Commission in carrying on its assigned functions. 

In the institution of practically every matter before the Commission, the in- 
vestigative staff contacts the “person” under investigation. The contact is es- 
sential to the investigative staff of the Commission. If such “nerson” were to 
refuse to enter an appearance, the question arises as to whether such investiga- 
tion would have to be halted for failure to enter such appearance. Conversely, 
we have always regarded as confidential the name of the complainant in any 
particular matter. To put his name on a register when a contact is made would, 
in reality, be to notify the proposed respondent of the complainant. Also, mem- 
bers of the Commission or its staff could have no telephonic or other contact 
with anyone on a subject matter before the Commission, unless the person has first 
filed a notice of appearance. This would appear to apply to a member of Con- 
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gress or a Staff member of a congressional committee who inquires on behalt 
of constituents as to the status of a pending proceeding. 

The Commission believes that such a requirement would tend to impair the 
effectiveness of the agency. If, however, such regulation is favorably considered 
the Commission recommends that it should at least be limited to “proceedings” 
as defined in section 202(b) and apply only to those appearances made before 
the Commission members, examiners and employees who advise the Commission 
in the decisional process. 

Section 207(a) imposes criminal penalties for persons willfully and knowingly 
violating section 204 or 206(a). Section 207(b) imposes criminal penalties upon 
“any person who knowingly and willfully violates any provision of section 205 
with intent to prevent any participant in a proceeding from acquiring knowledge 
of a communication which, by such provision, is required to be placed or kept in 
the public files of such proceeding.” The Commission doubts the validity of 
criminal penalties due to lack of preciseness required of statutory prohibitory 
language, and withholds comment upon the desirability of imposing criming) 
sanctions subject to language clarification. 

(3) Areas specifically affecting members of the Commission 

Section 410 would amend the Federal Trade Commission Act to permit the 
President to remove a member of the Commission “for neglect of duty or mal. 
feasance in office, but for no other cause.” This amendment would eliminate 
“inefficiency” as a ground for removal of a Commissioner by the President while 
retaining the other two grounds for removal. In the history of the Federal 
Trade Commission there has been no attempt by a President to remove a Com. 
missioner on the ground of inefficiency. The Commission has no recommenda. 
tion as to this proposed amendment and believes that this is a matter withip 
the discretion of the Congress. 

Section 410 would also authorize the members of the Commission to select g 
chairman and vice chairman, would limit to 3 years the length of time a member 
could serve as Chairman, and would prohibit a member, after having served a 
full term as Chairman, from again serving as Chairman until a full term has 
elapsed after the termination of his term. The Vice Chairman would act as 
Chairman in the absence or incapacity of the Chairman. 

Chairman Kintner and Commissioner Tait express the opinion that there should 
be no change in the present reorganization plan and will submit a separate letter 
of their views regarding this provision. 

Commissioner Anderson is of the opinion that the appointment of the Chair. 
man should be made by the Chief Executive but that the term should be fora 
period not longer than 2 years with right of reappointment after 2 years have 
elapsed. 

Commissioners Secrest and Kern have no objection to this provision provided 
the limit of time a member could serve as the Chairman or Vice Chairman be 
stated as 3 years rather than limited to 3 years. Commissioners Secrest and 
Kern state that this position is in no way a reflection on the ability, integrity 
or administration of present or former chairmen. 

Section 411 would amend the Federal Trade Commission Act by redesignating 
sections 17 and 18 as sections 19 and 20, respectively, and by inserting a new see- 
tion 17 as follows: 

“Sec. 17. The commission shall designate a commissioner to prepare or to 
personally direct the preparation, in writing, of a statement of the reasons or 
basis for the decision of the commission in each case decided by the commission. 
Each such statement shall be signed by the commissioner who was responsible 
for its preparation. Commissioners shall be designated to prepare or direct 
the preparation of such statements so that, insofar as possible, (1) each com 
missioner will be responsible for the preparation of such statements with re 
spect to every type of case decided by the commission, and (2) no commissioner 
will be responsible for the preparation of a substantially greater number of 
such statements than any other commissioner with respect to any type of case 
decided by the commission.” 

Basically, this is the procedure followed by the Commission at the present 
time. On April 20, 1954, the Commission adopted a policy which the Com- 
mission now follows. This includes: 

1. The hearing examiner should issue findings and conclusions and his rea 
sons therefore in every case, whether they be favorable or adverse to the allega 





tio 
an 


the 


the 


— =, > ww 


a =e 


aos 





alt 
the 


gs” 
oe 
ion 


; or 
ion. 
ible 
rect 
om- 


mer 
of 
ase 
ent 
om- 


ga 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 691 


tions of the complaint. — He should abandon formal and legalistic “findings” 
and adopt instead narrative and descriptive reports. ; 5 

9, The form and content of the order to cease and desist, which is part of 
the initial decision, should be improved. é ao 

The prohibitions of the order should deal with the specific issues and should 
pe so clear that respondents will have no doubt as to what is expected of 
them. The exact practice found to be illegal should be expressly prohibited, 
as well as such other practices may be necessary to assure adequate relief. 

3. Except in rare cases, the Commission, on review or appeal, should not 
jssue new or separate findings. L aA . sa 

Where the Commission disagrees with some of the findings in the initial de 
cision, it is the purpose of an opinion to point that out, to explain why the 
commission differs, and to order the findings modified accordingly. Since the 
Commission, under the statute, has the ultimate fact finding responsibility, the 
opinion should, of course, expressly adopt the findings and conclusions of the 
hearing examiner as modified. 

4, The Commission should write an opinion in every case. 

Cases appealed from the initial decision of the hearing examiner are assigned 
on a rotational basis to members of the Commission. The Commissioner to 
whom a case is assigned is responsible for the preparation of an opinion on 
which his name appears as the author. Over any extended period of time, 
each member of the Commission receives every type of case. This rotational 
pasis has worked satisfactorily in the Federal Trade Commission. The Commis- 
sion believes this is a more practical basis than attempting to categorize the 
cases and make assignments on that basis, as would be required by section 411. 
For example, in one week there might be five oral arguments before the Com- 
mission. Under the present system, each of the Commissioners would be as- 
signed one case for which he would be primarily responsible for submission of 
an opinion for Commission consideration. Under the proposed system, one 
Commissioner might be assigned several of the cases in order to satisfy the 
requirement of rotation by type of case. The Commission believes this would 
unduly delay the work without accomplishing any material benefit. 


(4) Consequences for failure to act upon motions 


This bill would insert a new section 18 in the Federal Trade Commission 
Act as follows: 

“Sec. 18. (a) Except as provided in subsection (b), if the commission fails 
to grant or deny a motion filed with it in any proceeding on the record by any 
party to, or any person interested in, such proceeding within sixty days after 
the date on which such motion was filed with it, the person filing such motion 
shall have the same rights and remedies as though the commission had denied 
such motion on the day following the last day of such sixty-day period. 

“(b) Prior to the expiration of the sixty-day period referred to in subsection 
(a) the commission, in case of the motion involved, for good cause shown on the 
record after affording notice and opportunity for hearing to parties to, and 
interested persons in, the proceeding, may extend the period within which it 
may grant or deny such motion to a date not more than one hundred and twenty 
days after the date on which the motion was filed with the commission. If the 
commission, after so extending such period, fails to grant or deny the motion 
on or before the date to which such period is so extended, the person filing such 
motion shall have the same rights and remedies as though the commission had 
denied such motion on the day following such date. 

“(c) As used in this section the term “motion” means a request to the com- 
nission for any procedural or interlocutory ruling or relief.” 

Subsection (a) sets up a 60-day period from the day that the motion is filed 
within which the motion must be acted upon. Thus, it fails to recognize the 
time required for answers, replies, and requests for extension of time. It is 
difficult to formalize exact standards of reasonable dispatch. The time involved 
in each case will depend upon the nature of the proceeding, the complexity of the 
issues, and the cooperation of the parties in submitting relevant pleadings and 
documents. 

The word “any” appearing in subsection (c) can be interpreted to cover any 
motion filed for relief, including those not permitted under the present Rules 
of Practice. Thus the proposed section 18 would allow unlimited procedural 
or interlocutory appeals and permit indiscriminate use thereof without a showing 
of good cause therefor as provided in the rules. 
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The proposed legislation should be considered in connection with the recom- 
mendation of the Second Hoover Commission’s task force (March 1955), recom. 
mendation No. 46, as follows: 

“In adjudication and rule making required under the Constitution or b 
statute to be made after hearing, the officers who preside at the hearing shout 
have all the powers to enable them to conduct hearings in accordance with 
established judicial trial procedures, and appeals should be allowed from inter. 
locutory rulings only in exceptional circumstances.” Task Force Report, D. 
195. [Emphasis added.] ' 

As the task force pointed out, indiscriminate appeals are undesirable, The 
task force said: 

“The task force finds that the present lack of uniformity in interlocutory 
appeals’ procedure is inefficient. Agency rules which permit indiscriminate 
resort to such appeals afford opportunities for delay in the proceeding and prej- 
udice to the parties. 

“A uniform statutory provision is needed to restrict the availability of agency 
review powers pending the initial decision of a hearing examiner, as already 
recommended by the President’s Conference on Administrative Procedure, Fist 
Report, supra. page 12. By statute, interlocutory appeals on material isgues 
should only be permitted on certification of the presiding officer, where necessary 
in the public interest, or to prevent substantial prejudice to any party or to 
expedite the conduct of a proceeding. The presiding officer or the agency should 
Stay the proceeding if necessary to protect the substantial rights of parties 
therein. The agency, or such one or more of its members as it may designate, 
should determine the appeal forthwith, and the hearing and further decision 
should thereafter be governed accordingly. No interlocutory appeal should 
otherwise be allowed, present agency rules and practices to the contrary not- 
withstanding.” Id. Task Force Report, p. 199. [Emphasis added.] 

The principles enunciated above are followed in the Commission's Rules of 
Practice and Procedure, as follows: 

“$3.20 Interlocutory Appeals. (a) Except as provided in §§3.17(d)} 
3.25(e),? and 3.29(e),* interlocutory appeals from rulings of a hearing examiner 
during the time a proceeding is pending before him shall not be entertained by 
the Commission except as provided in paragraph (b) of this section. 

“(b) (1) Interlocutory appeals shall be in the form of a brief which shall set 
out the grounds of the appeal and the necessity for immediate decision, The 
brief must be filed within ten days after notice of the adverse ruling complained 
of. Answer thereto may be filed within ten days after service to such appeal. 

“(2) The Commission, or such one or more of its members as it shall designate, 
shall consider the appeal forthwith, and may grant the appeal on finding that 
such ruling involves substantial rights and will materially affect the final 
decision and that a determination of its correctness before the conclusion of the 
trial would better serve the interest of justice. Such an appeal shall not operate 
to suspend the hearings unless otherwise ordered by the hearing examiner or by 
the Commission. 

“(e) No error in a ruling of a hearing examiner is waived by failure to take 
an interlocutory appeal. On appeal from the initial decision, any such ruling 
may be assigned as error where such ruling is shown to have substantially 
affected the rights of the complaining party.” [Emphasis added.] 

Turning to subsection (b) of section 18, the requirements of “for good cause 
shown”, “affording notice”, and “opportunity for a hearing’? would compound the 
opportunity for delay afforded by subsection (a) of section 18. 

Title VII of the bill makes section 204 of the new title II effective three months 
after date of enactment. Three months is deemed an inadequate period within 
which to promulgate the rules contemplated under the bill. 

The Federal Trade Commission appreciates this opportunity to comment 00 
the various sections of the bill as drafted. 

By direction of the Commission. 

EArt W. KINTNER, 
Chairman. 


1 Denial or motion to issue, limit, or quash any subpena. 
2 Appeal from rejection of agreement containing consent order, 
® Suspension or disbarment of attorneys. 
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FEDERAL TRADE COMMISSION, 
Washington, March 10, 1960. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This is a statement of the views of Commissioner Tait 
and myself on the provisions of H.R. 4800, 86th Congress, Ist session, concerning 
the selection and term of the Chairman of the Federal Trade Commission. 

Section 410 of the bill would, among other things, authorize the members of the 
Commission to select a Chairman and Vice Chairman, would limit to 3 years 
the length of time a member could serve as Chairman, and would prohibit 
consecutive terms as Chairman. The Vice Chairman would act as Chairman 
in the absence or incapacity of the Chairman. It is not clear whether the 
members of the Commission could remove a Chairman or Vice Chairman. 

Commissioner Tait and I strongly oppose this provision of the proposed legisla- 
tion. We feel such legislation would be a step backward in the progressive 
development of this administrative agency. 

Prior to 1950, the Chairman of the Federal Trade Commission was selected 
by the members, who were content to permit the office of Chairman to rotate 
among the Commissioners each year. The Committee on Independent Regulatory 
Commissions of the Commission on Organization of the Executive Branch of the 
Government singled out this aspect of the administration of the Federal Trade 
Commission and other administrative agencies as a significant cause of in- 
efficiency and poor administration. In its report to the Commission on “Organi- 
gation of the Executive Branch of the Government,” published in January 
1949, the Committee outlined its study of nine agencies. These included the 
Interstate Commerce Commission, the Federal Reserve Board, the Federal Trade 
Commission, the Federal Power Commission, the Securities and Exchange 
Commission, the Federal Communications Commission, the National Labor Rela- 
tions Board, the U.S. Maritime Commission, and the Civil Aeronautics Board. 
The Committee recommended that “The Chairman of each Commission should 
be designated from among the members by the President and should serve as 
Chairman at his pleasure.” The report stated: 

“Our staff reports indicate that the absence of such supervision today accounts 
in large measure for the delays and backlogs now too common. They also clearly 
show that the members will seldom voluntarily delegate to the Chairman or any 
other official, for a substantial period, the necessary authority to perform these 
essential duties. On the contrary, where the members select the Chairman, 
he is ordinarily little more than a presiding officer without any real administra- 
tive role. This is the case in the Interstate Commerce Commission and the 
Federal Trade Commission, where the office rotates annual'y.” 

On May 24, 1950, under the provisions of section 3 of Reorganization Plan No. 
§ of 1950, the choosing of a Chairman was transferred from the membership of 
the Commission to the President. Since that time substantial improvements in 
the administrative management of the Federal Trade Commission’s activities 
have followed and, in our opinion, these improvements have been due in large 
measure to the designation of a Chairman by the President. Beginning with 
Chairman Mead and accelerated under subsequent Chairmen, the Commission 
has increased the tempo of its work both in total number of matters handled 
and in results per man-hours. 

The Select Committee on Small Business of the House of Representatives, 
ina report of January 1, 1951 (H. Rept. 3236, 81st Cong., 2d sess.), noted with 
approval the adoption of the President’s reorganization plan with its provision 
that the Chairman no longer be elected by the Commission but appointed by the 
President and placing upon the Chairman increased authority. 

The increase in productivity and the related improved morale of the Commis- 
sion’s staff suggest to us that the reorganization plan was well conceived and 
has been an important factor in the progress of recent years. To change a 
system which is now producing successful results and contains promise of 
continued future improvement appears to us as a step without reason and 
contrary to the historical evidence available. Nor does there appear to be any 
Treason why a competent Chairman should be limited to a term of 3 years. 

Under the present system, the senior member of the Commission serves as 
Acting Chairman in the absence or incapacity of the Chairman. This practice 
appears to us satisfactory to deal with this problem and makes any selection of 
a Vice Chairman unnecessary. 
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We respectfully recommend the continuation of the present system of designg 
tion of a Chairman by the President, as provided in Reorganization Plan No. 8 
of 1950, and as previously recommended by the Committee on Independent Regy. 
latory Commissions of the Commission on Organization of the Executive Braneh 
of the Government. 

Sincerely yours, 
EARL W. KINTNER, Chairman, 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, March 10, 1960, 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in response to your request for the views of the 
Federal Trade Commission on H.R. 6774, 86th Congress, Ist session. This bill 
would amend the basic statutes of six administrative agencies to establish gtan¢- 
ards of conduct for agency hearing proceedings of record. Our comments deal 
with section 4 of the bill which relates to the Federal Trade Commission. 

The bill would amend the Federal Trade Commission Act by redesignating gee. 
tions 17 and 18 as sections 21 and 22, respectively, and would add three new SOC 
tions following section 16. 

Proposed section 17 of the Federal Trade Commission Act would make the new 
provisions apply to hearing proceedings which are subject to notice and opporty- 
nity for hearing and required by law to be based upon a hearing record. The see 
tion states that such proceedings shall include: (1) adjudications; (2) hearings 
of record which by law are made subject to the procedure governing adjudic- 
tions; and (3) hearing proceedings which by the agency’s notice of hearing are 
specified as included. Expressly exempt from the provisions of the proposed leg. 
islation are: (1) agency administrative or executive actions; (2) administrative 
rulings or interpretaitons not subject to notice and hearing; (3) investigations: 
and (4) rulemaking proceedings not otherwise covered. 

Section 17 clearly would cover adjudicative proceedings conducted by the Fed- 
eral Trade Commission pursuant to complaints issued against alleged violators of 
the laws administered by the Commission. The rulemaking proceedings of the 
Federal Trade Commission are not required by law to be based on a hearing ree. 
ord and hence would not be covered by the provisions of H.R. 6774. The Com- 
mission believes that its rulemaking proceedings properly are excluded and that 
this exclusion should continue under any revision that may be made of the lan- 
guage of the bill. 

Rulemaking at the Federal Trade Commission is, for the most part, quasi- 
legislative in character. Under the Wool Products Labeling Act of 1939, the 
Fur Products Labeling Act and the Textile Fiber Products Identification Act, the 
Commission issues rules and regulations having the force and effect of law which 
are necessary and proper for the administration of those acts. Under those same 
acts, and more generally under the Federal Trade Commission and Clayton Acts, 
the Commission is charged with the duty of promotion and preservation of compe 
tition in a free enterprise economy. While this may call for the institution of 
adjudicative proceedings against individual law violators, the Commission often 
undertakes proceedings short of formal trials. 

For example, trade practice rules having industrywide application are promul- 
gated after notice and hearing and the appraisal of industry activities. The 
Commission also issues guides and policy statements relative to particular prac- 
tices in the interest of obtaining voluntary compliance with the law. However, 
trade practice rules and other guides and policy statements are interpretative and 
advisory only and, in the event of violations, formal complaint proceedings charge 
violations of the statutory provisions upon which the rules, guides or policy 
statements are premised and do not charge violations of the guides or rules then 
selves. 

In each of its rulemaking activities the Commission must carry out the legis 
lative standard of protecting competition, consumers and the public interst gel 
erally. The proceedings are not adversary in nature, do not determine the rights 
of one applicant as against another and result in rules of general application. 
The Commission believes that in the formulation of such rules in the public it 
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terest, it should not be confined to the consideration of matters of record, but 
should be allowed to take into account all information available to it. ‘ae 

The requirement in section 17 that “the agency's determination and decision 
shall be based solely and exclusively upon the issues, pleadings, evidence, and 
. ntentions of record in the proceedings” would appear to be unduly restrictive. 
= is doubtful whether, under this provision, official notice could be taken of a 
saterial fact not appearing in the evidence in the record, as is presently per- 
mitted under section 7(d) of the Administrative Procedure Act. Also, under a 
literal reading of the language of section 17, the Commission would not be able 
to rely upon a legal theory not a matter of record by reason of pleadings or 
record contentions of a party. : : : aes ‘ 

The remainder of section 4 of the bill deals with ex parte communications with 
hearing Officers and agency members. deh Bis 5 2 

Section 4 is so comprehensive in prohibiting ex parte communications by any 

rson with an agency member that it would preclude communications between 
members of this agency and their personal legal assistants or others on the Com- 
mission’s staff who advise or assist in the preparation of Commission opinions. 
The Commission recommends that it be made clear in the bill that such ad- 
visory communcations are proper. ahh ; 

The application of the bill to communications by any person with an agency 
member after a proceeding shall have been noticed for hearing, with the intent 
to influence the consideration or decision of the proceeding, presents various 
problems. ee ie sa sus 

The Commission’s program of enforcement of the laws which it administers, 
to a very large extent, is dependent upon complaints received from members 
of the public and industry, frequently through Members of Congress to whom 
numerous complaints are originally directed. We encourage this type of com- 
munication. Also, members of the Commission make appearances before bar 
and industry meetings to discuss the work of the Commission, at which time 
such communications are invited. As a result of this policy, many letters of 
complaint are received by individual members of the Cominission. As might be 
expected, inasmuch as the Commission deals with practices having widespread 
application and effect, similar complaints are received from different sources. 

Under H.R. 6774, if a letter of complaint is sent prior to the noticing for hear- 
ing of proceedings relating to a practice complained of, or if the letter is ad- 
dressed to someone at the Commission other than one engaged in the decisional 
process, the communication would be proper. On the other hand, if the letter 
of complaint were sent to a member of the Commission after the proceedings 
had been noticed for hearing, the sending of the letter would be unlawful. We 
do not believe that it is intended to preclude this type of communication. 
Neither is it feasible to hold a member of the public liable for criminal penalty 
depending upon these rather technical distinctions. 

Proposed section 18 prohibits an agency member or hearing examiner “to 
permit, receive, entertain, or consider any ex parte interview, argument, or 
communication” in a proceeding covered by this proposal. This prohibition 
corresponds with that against a person making such an ex parte communication. 
Ordinarily, the recipient of a letter would not know its nature before reading 
it and we do not believe that illegality should attach to the “receipt” of a 
communication over which the recipient has no control. To a substantial de- 
gree, the same is true of oral communications. Further, the question of whether 
consideration has been given to a communication is so subjective a matter that 
it would be most difficult to formulate appropriate criminal sanctions. 

Proposed section 19, which would impose a criminal penalty for the failure 
to make an unlawful ex parte communication, or a true summary thereof if 
oral, a matter of public record with notice to all parties, is not deemed by the 
Commission to be an appropriate approach to the problem. In the first place, 
the requirement to summarize an oral ex parte communication may serve to im- 
press the matters conveyed in such communication upon the person who would 
otherwise attempt to ignore it. Secondly, the requirement could give rise to a 
serious dispute as to the accuracy of the “true summary.” It would appear 
that the principles underlying the proposal would be satisfied if the fact of the 
communcation is published. To impose further the burden of possible criminal 
penalty, after disclosure, on whether or not the summary is a “true summary” 
of the communication is unnecessary. Thirdly, in order to protect complaining 
parties from possible economic reprisals and to help insure a continuing flow 
of complaints to the Commission, it has long been Commission policy not to di- 
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vulge the name of any complaining party. In instances where complaints 
received covered practices by persons already made the subject of pending 
proceedings, section 19 would require the public divulgence of the identity of 
complainants. Fourthly, the section covers ex parte communications on such a 
broad scope that considerable administrative burdens would be imposed Upon 
agency members and hearing officials. 

The bill, while it applies to ex parte communications by any person, does not 
contain a definition of “ex parte.” “Black’s Law Dictionary,” fourth edition 
1951, defines “ex parte” as: “On one side only; by or for one party; done for, in 
behalf of, or on the application of, one party only.” This gives rise to the ques. 
tion of whether the communication must be made by a person who is a party tog 
proceeding before a violation could occur. Further, exemption is provided fo 
ex parte communications made “in circumstances authorized by law.” [hig 
exemption is similar to that contained in section 5(c) of the Administratiye 
Procedure Act which is stated in the Attorney General’s manual on that act 
(p. 55) to permit a hearing examiner to act ex parte on such matters ag pe 
quests for adjournment, continuances, a filing of papers and on requests for 
subpenas. It would appear that the provisions of H.R. 6774 should not apply at 
least to such matters. However, it is questionable whether the prohibitory 
language of the bill, coupled with the exclusion as stated, possesses the pre- 
ciseness required of statutes imposing criminal sanctions. 

The foregoing comments, while in part critical of particular provisions of HR 
6774, should not be construed as indicating a Commission position of favoring ex 
parte communications in adjudicative proceedings. Quite to the contrary, the 
Commission believes that rights of parties should be determined on the record, 
that there should be no ex parte communications relative to matters going 
to the merits, and our rules are to that effect. 

Section 3.21(b) of the Commission’s Rules for Adjudicative Proceedings reads: 

“(b) Content. An initial decision shall include a statement of (1) findings 
and conclusions, with the reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record (except when waived under 
§ 3.25) and (2) an appropriate order. Initial decisions (other than those is. 
sued under § 3.25) shall be based upon a consideration of the whole record and 
supported by reliable, probative, and substantial evidence.” 

Section 3.28 of the rules provides that “* * * no party respondent or his 
agent or counsel in any adjudicative proceeding shall, in that or a factually 
related proceeding, participate or advise ex parte in any decision of the hear. 
ing examiner or of the Commission therein.” Also rule 3.29(d) requires that 
“All counsel practicing before the Commission shall conform to the standards 
of ethical conduct required of practitioners in the courts of the United States 
and by the bars of which they are members.” It is further provided by rule 
3.29(e) that offenders may be reprimanded, suspended, or disbarred from prac- 
tice before the Commission for good cause shown. 

Operating in strict conformity with those rules, the Commission has en- 
countered no particular problems with respect to ex parte communications. At 
the same time, it recognizes the value of criminal sanctions in deterring such 
activity. However, in considering this nature of legislation, care must be taken 
that its provisions are not so broadly drafted as to be applicable to proceedings 
or situations which ought not to be covered. The Commission trusts that in 
the event additional legislation is deemed appropriate, the foregoing comments 
will be of assistance to the committee in considering the various practices and 
proceedings of the Federal Trade Commisison. 

By direction of the Commission : 

EARL W. KINTNER, Chairman. 





The CHarrMAn. Does that conclude your presentation ? 

Mr. Kintner. That concludes my formal statement, Mr. Chairmai. 

The Cuamman. I wish to thank you for your presentation this 
morning. However, I am inclined to get the idea from your state- 
ment here this morning that you are in perfect accord with the ob- 
jectives which are sought here, but you do not think that legislation, 
particularly in this field, is necessary. 
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Mr. Kintner. We believe that the broad standards should be 
drafted by the Congress, and the responsibility placed upon our 
agency to devise implementing rules within the letter and the spirit 
of those standards. : 7 : 

This we have tried to do in our existing rules of practice and in- 
structions to our employees, which the members of the Commission 
also consider binding upon themselves. — : ' 

We have gone pretty far in that direction, Mr. Chairman, under 
the sanctions of existing law. We, of course, feel that since all of 
these agencies differ in some respect, and certainly we differ from any 
other agency, not only as to our legislative assignments but as to the 
nature of our work, that it would as a practical matter be better for 
the Congress to draft the broad standards and then lay upon the 
agency the responsibility for implementation through the rulemaking 
process. : 

The CHatrmMaANn. Yes; I observed at the outset your statement that 
the Commission is in accord with the objectives, but the Commission 
believes that. improper influence should be prohibited regardless of the 
methods used. 

Then you proceed section by section to explain why you think that 
none of the proposals offered, either in H.R. 4800 or in H.R. 6774, 
should be enacted, and neither is there offered any specific proposal for 
carrying out what you said should be an objective, as I see it. 

If Iam wrong about that, I would like to have it clarified. 

Mr. Kintner. Mr. Chairman, we have suggested amendments at 
various points which we think would take care of that portion of the 
bill relating to the Federal Trade Commission so that we could prop- 
erly live within the proposed legislation and discharge our 
responsibilities. 

We have suggested various amendments throughout, and those 
amendments are suggested in greater detail in our letters to you, Mr. 
Chairman. 

The Cuarrman. I know we have the letters submitted for our 
consideration. 

Mr. Krnrner. What we tried to do was to point out areas where 
we could not live with the legislation and continue to do the efficient 
job in the public interest that we are trying to do today. We know 
that this committee does not desire, through legislation of this sort, 
tohamstring the operations of our agency. 

We appreciate that, and to that end we have made suggestions for 
amendments which we think would practically carry out the spirit 
and purpose of this legislation, but would in no way hamstring the 
proper operations of our agency. 

eCHarrmMan. You have no problem with reference to what should 
or should not be done regarding adjudicatory matters before the Com- 
mission ? 

Mr. Kintner. No: not at all, sir. 

The Cuarrman. And there is no problem with that at all. You 
think if it is going to be adjudicated on the record, where there are 
adversary proceedings and parties on both sides, there should not be 
any ex parte contact in such cases after the issues have been made? 
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Mr. Krnrner. Except for some very rare exceptions that haye Dee 
pointed out, the matter of filing motions, extensions of time nba 
forth. 

The Cuarrman. But that is not on the merits or the issues at all? 

Mr. Kintner. That is correct. 


The Crammnan. I think where some people are confused herg jg | 


that we do not attempt in any way, at any place, in either of these pro. 
posals, to require such prohibitions except in cases where the merits 
and the issues—and I believe in one instance the word is “disposi- 
tion” —are involved. 

I think if we could discuss this with that in mind as we have among 
ourselves, considering it, not only with the views of the people of the 
agencies but of the public, the practitioners, and certainly among our 
own colleagues, that that is the kind of situation that we are trying to 
resolve, then I think that we might be able to get somewhere, 

Mr. Kinrner. I agree with you, Mr. Chairman. I think that is the 
situation that should receive the attention of this committee and of the 
agencies. 

The CuarrMan. You speak of Members of Congress as well as any. 
body else who contact you. We do not say there is any prohibition 
of Members of Congress or anyone else making inquiries and contact. 
ing you about something, unless they discuss the issues of the case and 
the merits where there are adversary proceedings and they are being 
adjudicated. 

Mr. Kinrner. Yes. We have no problem with respect to Mem- 
bers of Congress quite legitimately asking us for the status of a case, 
Their constituents may be personally involved or they may be inter- 
ested in the trade practice that is being litigated and they naturally 
want to know the progress of the litigation. We frequently have 
such requests. 

We think they are entirely proper. The Members of the Congress 
in my experience have not asked us or made representations to us as 
to the merits of pending litigation. If a case is in litigation, and we 
tell the congressional inquirer that it is, he understands at that point 
that we cannot discuss the matter with him. At least the members 
of the Commission cannot. 

The Cuarrman. I am glad to have the further clarification of your 
statement in this regard, because what I, as well as others, have been 
trying diligently all the time to do here is to show that here we are 
not trying to do something that is completely impractical; we are 
not trying to say that Members of Congress are going to put it on 
that basis, that they should not inquire about matters in the public 
interest. 

There is no intention on anybody’s part to do that. I do not think 
we ought to confuse what we are trying to do here to bring about 
something that is needed with something that would raise some ques 
tions as to whether or not it should be done because of the effect it 
would have on something else. 

But it seems to me that that question arises each day in connection 
with it. I again want to make it very clear that I, as a Member of 
Congress, am not going to hesitate to contact the agencies or anyone 
else in a matter of public interest wherever it is proper and whenever 
it is proper. But I am not going to be trying to tell you, Mr. Chair- 
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man, What you should decide in a case that is being adjudicated before 
you, and I do not think a Member of Congress should. 

Mr. Kinryer. We do not have that problem, either from Congress 
or anywhere else, that I am aware of. ; 

The CuarrmaNn. The problem has arisen in connection with these 
hearings—some agencies, and as I recall, yours was one that was first 
mentioned in connection with a matter that was before your agency 
when a former Chairman was there. 

You cannot say that this agency is completely exempt from some 
of the criticisms that have been made during the course of these in- 
vestigations over the last 2 years. 

Mr, Kinrner. This particular matter, Mr. Chairman, was not an 
adjudication, but I realize that such matters have arisen before this 
committee. We, of course, have no objection to legislation which 
would apply to us as well as to all the other agencies in this matter. 

The CuHairMAN. I certainly do not want to propose anything that 
would be completely unworkable, and I certainly do not want to 
propose anything that would in any way hobble the work of the 
Commission. 

If we cannot do something to strengthen your arm and to help you 
in connection with the service that you are to perform for the public, 
then, of course, we would be rendering a distinct disservice. 

Mr, Kintner. We would be most happy, as you work further upon 
this bill through your staff, to have our staff work closely with your 
staff so that these technical points that cause difficulties are not carried 
over into the further draft of your bill. 

I understand full well from what you have said that this is purely a 
first draft, and that much further consideration must be given to the 
details. It is as to those details that I proffer the cooperation of our 
technical staff which is, indeed, very capable. 

The CuarrMANn. I am somewhat impressed with the fact that crimi- 
nal penalties begin only with section 204, which you have discussed, 
205 and 206—and I might at this time interpolate that those are the 
provisions that you raised some question about, as well as 202 and 
203—and remind you that the sanctions do not apply in these bills to 
203. Those are standards attempted to be established for guidance. 

Mr. Kintner. Yes, sir, Mr. Chairman. 

The Cuamrman. I want that to be strictly kept in mind. But 204, 
205, and 206 do, in some way, coincide with the provisions of H.R. 
6774, beginning with the very first section, as to what contacts should 
be prohibited. 

I say, we have no problem with adjudicatory matters. We agree 
on that. You think that no rulemaking should be included, that is, 
as being excluded from ex parte contacts ? 

Mr. Kinrner. Yes. Our rulemaking, almost without exception, is 
of a quasi-legislative nature, the same type of work that you do here 
in your legislative procedures. 

The Carman. Does the Federal Trade Commission Act have a 
provision as to what is required for hearing in proceedings other than 
adjudications ? 

Mr. Kintxrr. We go to the Administrative Procedure Act for our 
general provisions on that point, and then to the particular statutes 
for the direction from the Congress. This rulemaking of a quasi- 
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legislative nature arises primarily in connection with the Wool Proj. 
ucts Labeling Act, the Fur Products Labeling Act, and the Textij 
Fibers Identification Act, with which you, Mr. Chairman, are yey 
familiar. 

The Congress has laid down certain broad standards and hag qj. 
rected that the Commission issue rules and regulations consistent wit) | 
those standards and for the implementation thereof. 

This is quasi-legislative work delegated to us by the Congress, |; 
does not have to be on the record. We engage rather informally iy 
this procedure up to the point where we give a notice and people ar 
heard, and briefs are filed. Witnesses are heard orally. We go | 
through about the same process that you do up here. a 

The CuHairman. Are there any instances in the Federal Trad | 
Commission’s work in which you decide a matter before you, a pur. 
ticular case, involving issues and questions by rulemaking processes) 

Are you familiar with the Sangamon Valley case? 

Mr. Kinrner. Yes, am. The 7'elevision case 4 

The CuarrMan. Yes. 

That was a question that in effect decided who would receive, 
license to operate a particular station at a particular place, once the 
channel was allocated. You are familiar with what the record wy 
and what the Supreme Court said on it. That was a rulemaking cag 

Mr. Kintner. Mr. Chairman, we have nothing like that. Therei 
a great difference between us and several of the other regulatory 
agencies. We are primarily a prosecutive agency. We confer no 
favors, unless you would consider a cease and desist order a favor 
which few businessmen, I am sure, would. 

The Cuatrrman. Then you do not have the same problem that you 
have under your rulemaking processes and proceedings whereby 
particular issue would be settled as though it were an adjudication! 

Mr. Kintner. That is right. We do not issue licenses or pass out 
or confer privileges or exemptions under the law. But our rulemak 
ing, such as it is, is merely in aid of the basic law laid down by the Con 
gress, and is an imposition of further rules and regulations of genenl 
application. 

he CuarrmMan. In other words, your rulemaking is primarily or 
altogether in the nature of regulations that are applicable to the basi 
act ¢ 

Mr. Kintner. Our rulemaking has general application to a whole 
industry. This, therefore, makes the problem of contact with the 
public a considerably different problem than where an agency is reg 
lating a particular industry or dealing with specific situations 
licenses and other matters of that sort. 

The Cuatrman. Have you had experience in cases whereby tle 
rules that you make affecting a particular industry, which they have | 
to comply with, may very well affect the economy of some section 0! | 
the country or some industry of the country, and even though not ir | 
tentionally, may actually adversely affect some other section of the | 
country or some other industry ¢ 

Do you have such as that? 

Mr. Kinrner. Remotely, we might, if an industry were concentrate! 
in a particular section of the country and confined there, and ¥ 
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adopted trade practice rules. Such rules, however, are only volun- 
tary guides. ; : ‘ 

A particular section might be affected in that the rules would be 
applied to business practices in that area. But even so, these business 

ractices are set out in and are controlled by our basic statute, and 
the violations, if any, of the trade practice rules would be violations 
of our basic statute and so brought to trial, and tested in an adversary 
proceeding. 43 LH 

The CHaiRMAN. I am very much concerned about this rulemaking 

rocess. It seems to me that there is a big enough loophole in it to 
walk through in a big way. There are too many instances where rule- 
making has been used to decide cases, where substantive rights of 
parties are involved. 

It seems to me in that instance, if you do have such, that the same 
rules should apply as though they were adjudicatory proceedings. 

Mr. Kintner. Mr. McCauley, our general counsel, would lke to 
speak to this particular concern that you have expressed. 

Mr. McCavtey. Under the definition of rulemaking, Mr. Chair- 
man, under the Administrative Procedure Act, as you know from my 
experience at the Securities and Exchange Commission, there are 
many areas where, under both the Public Utility Holding Company 
Act and the Investment Company Act, particular applications for 
exemption or particular requests relating to proceedings fall within 
the definition of rulemaking under the Administrative Procedure Act. 

This, I think, is the type of problem to which you are addressing 
yourself, where, for example, a particular investment company would 
be exempt from registering or being required to do a specific thing 
by the Securities and Exchange Commission. 

Likewise with the Sangamon Valley case, where what was at issue 
in that case could fall within the broad definition of rulemaking 
within the Administrative Procedure Act. But at the Federal Trade 
Commission we just do not have any of that. 

All of our proceedings, which are, of course, of an adversary nature, 
the adverse parties are a respondent or group of respondents charged 
with violating the law on the one hand, and the Bureau of Litigation 
of the Commission on the other representing the public interest. 

These are the adversary parties. These are not rulemaking mat- 
ters within that broad meaning of the term. We do not have any- 
thing like it. All we have is this adjudicative process. The rule- 
making under the statutes where we have most of the power cover 
fur, wool, and textiles. These, of course, are industry wide rules and 
are legislative in the sense that the Congress might have very well 
enacted its own rules by way of legislation. 

The Carman. I have used entirely too much time myself. 

Mr. Springer ? 

Mr. Sprincer. Mr. Chairman, would you take this example: Sup- 
pose a company wants to merge with another company. How does 
he start that? Say Company A wants to merge with Company B. 

he come down and talk to the staff about it ? 

Mr. Kinrner. We give staff-level advice to these companies about 
the nature of the law and the standards, but most merging companies 
decide on the advice of their own counsel what they shall do. 
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We get the matter at the point where we learn of the merger, Wy 
make an investigation and either decide not to do anything about i 
or file a complaint challenging the merger. 

Mr. Sprincer. Suppose you do have a company and you question 
the control of an area, with Company B wanting to sell out. Can hy 
file a petition or file a joint petition with you requesting permission 
to merge? 

Mr. Kintner. No. We will give staff-level advice on these mat. 
ters. In the case of a merger, due to the importance to the economy 
the staff advises the Commission, so that the Commission informally 
advises or joins in this advice as to whether or not the Commission 
would be disposed to challenge this merger if it takes place, 

Mr. Sprinerr. Is that an informal opinion that you render, or js 
it by letter, or what ? 

Mr. Kinrner. It is entirely informal and does not prevent us from 
later deciding to challenge a merger where we have said that on the 
basis of the facts considered we do not think that we would be inclined 
to investigate the matter. 

But the problem is that we sometimes do not get all the facts, We 
do not make an investigation on our own on these matters where jn- 
formal advice is secured. So we protect ourselves and the public by 
stating that we may later challenge this matter if we have reason to 
believe that the merger may be illegal. 

Mr. Sprincer. Let me ask you this 

Mr. Kinrner. We give a lot of this type of advice, Mr. Springer 
We advise, I suppose, literally thousands of people, citizens, business. 
men, lawyers who come in from across the country and who may not 
be too sophisticated in our area of Federal regulation. 

We write hundreds of letters to Members of the Congress for ad- 
vice to their constituents concerning our practices and procedures, 
policies and law. We write hundreds of letters to small businessmen 
through our Division of Small Business, giving informal advice, 

None of this is binding on the Commission. It never precludes the 
Commission from challenging a particular practice. But it is helpful. 

Mr. Springer. In other words, what you do not do is enter a formal 
order, either allowing or not allowing anybody to merge? 

Mr. Kinrner. That is correct, Mr. Springer. 

Mr. Sprincer. Let me ask you if you have such a rule if A wished 
to merge with B, that if A is going broke he could merge, but if Ais 
not going broke it would be impossible for him to merge? Do you 
have any rule having to do with bankruptcy ? 

Mr. Kinrner. The case law with respect to the antimerger amend: 
ment recognizes that one of the defenses to a challenge of a merger 
is that the company being acquired was in failing circumstances, We 
recognize this in connection with giving our staff-level advice to 
parties who come in and inquire whether a particular merger would be 
lawful. 

Mr. Sprtncer. Then that is presently not a regulation ? 

Mr. Kinrner. It is not a regulation. It is recognized by the courts 
as a defensive circumstance in such matters. 

Mr. Sprincer. Is that a complete defense ? 

Mr. Kinrner. Almost to that extent, Mr. Springer. If you hada 
completely bankrupt corporation, I would hazard that that would be 
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a complete defense, although you might have a situation where a large 
corporation was competing with a much smaller corporation to pur- 
chase a bankrupt business, and they both offered the same price. 

We would feel that under those circumstances, the smaller corpora- 
tion probably should be the successful bidder for that particular ac- 
quired corporation. gitib 

Mr. Sprincer. That is all, Mr. Chairman. 

The CuatrRMAN. Mr. Williams. 

Mr. Witi1aMs. I have just a couple of questions 1 would like to ask 
for clarification. You stated your position with respect to certain 
items in your testimony. 

On page 17 of your testimony, in paragraph 3, you state that the 
requirement in proposed section 17 that the agency’s determination 
and decision shall be based solely and exclusively upon the issues, 
pleadings, evidence, and contentions of record in the proceedings 
would appear to be unduly restrictive. 

Would you mind clarifying that? What other considerations 
should be permitted to be taken into account, if any? That is, other 
than the issues, the pleadings, the evidence, and contentions of record. 

Mr. Kintner. Dealing as we do with the business world, and this 
is true perhaps to some extent on our technical cases involving tech- 
nical medical evidence, we can take into account, under well recog- 
nized principles applying to official notice, certain publications. 

Mr. Witu1ams. You mean you are permitted to take judicial notice 
of such ¢ 

Mr. Kintner. Yes, just as a court does. 

Mr. WuuiaMs. Is it not true that you can presently do that 
anyway ¢ 

Mr. Kintner. Presently it is, but we are not sure but that the lan- 
guage would not alter that situation. 

Mr. WittrAmMs. You mean the language in this bill? 

Mr. Kixtner. That is correct. That is why we raised the point, 
so that you would be aware of it. 

Mr. WitutaMs. In other words, that is the only exception that you 
would make, that is, in going outside the record? You are not asking 
permission to go outside the record, for instance, to consider anything 
with the same privilege that the Supreme Court has, for example? 

Mr. Kintrner. No. Without carrying the Supreme Court on my 
shoulders, I have enough problems of my own. I would make it quite 
clear to you, sir, that we base our decisions upon the record, just as 
courts from the beginning of time have been required to do. 

Mr. Wiit1ams. To what extent do you feel that you should go out- 
side the record other than taking judicial notice, you might say, of 
a well-known fact, a generally recognized situation ? 

_Mr. Kinrner. Well, there is one other point. Even though a par- 
ticular legal theory might not have been argued and presented to the 
Commission, if the facts indicate that corrective action should be 
taken, the Commission, as the final authority, provided the record 
evidence sustains the point of view 

» Wuutams. This has to do with rulemaking? 

Mr. Kintyer. No, this has to do with adjudication—can proceed 

to look into legal theories other than those argued by counsel in pre- 


senting the matter, so long as the factual material is in the record. 
be. 
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Mr. Witur1aMs. Doesn’t the burden rest on the adversaries to pre. 
sent that as a matter of record? Shouldn’t you be prohibited fro, 
considering it if it is not presented ¢ 

Mr. Kintner. In rare instances there are legal matters or theorig 
which both counsel have failed to argue, but which the Commiggig, 
finds to be implicit in a proceeding due to the state of existing lay 
and the facts of record. So the Commission looks into the whok 
matter ab initio. There are rare instances, Mr. Williams. 

To a great extent the final adjudicative work of the five Feder] 
Trade Commissioners can be likened for most purposes to that of ay 
appellate court, because the original, the initial decision, is made by 
an independent hearing examiner. The counsel appeal to the fyj 
Commission from that decision, and sometimes both counsel yjl 
appeal, neither being satisfied. 

For the most part, the Commission confines its consideration of the 
matter to the issues raised by counsel. 


Mr. Witu1aMs. If this bill should not be predicated on the theory | 


that the Commission was going to decide a case in a given case on the 
basis of the issues, pleadings, evidence, and contentions of record, they 
isn’t the Commission being placed in the position of exercising its 
will regardless of what the facts might show ? 

Mr. Kinrner. Our findings must be based upon substantial ey. 
dence of record, Mr. Williams. 

Mr. Wiiui1aMs. That is right. But as I understand it, you ay 
taking the position that the Commission should be permitted to go 
outside the record and base its decisions on purely unrelated matters 

Mr. Krnrner. No. That is only with respect to these two very 
minor points that we outlined here: Official notice, which is a doctrine 
well recognized by the courts; as you have pointed out, and then the 
question of examination of the case in light of a legal theory which 
may not have been presented by counsel but which is known in the 
work of the Trade Commission, and to which the facts of record ar 
applied. 


Ve cannot, and in order to maintain fairness and due process, we | 


should not depart from that record. We must base our decisions 
upon the facts of record and the evidence must be substantial. 

Mr. Wiuiams. Wouldn’t you think that any court would take 
judicial notice of the fact that you have the right to exercise that 
discretion anyway, even in the light of this language ? 

Mr. Krntner. We would certainly strongly argue that and expect 
the courts to sustain us. But we merely raise this point as a matter 
of precaution. 

Mr. Witi1ams. Do you feel that this bill should require ament- 
ment, then, to extend your discretion to that extent; and if it did 
would you be satisfied with that language ? 

Mr. Kinrner. I think so. I think some language could be workel 
out between your staff and our staff which would take care of tht 
point quite nicely, Mr. Williams. 

Mr. Wits. Mr. Chairman, I have several other questions, bit 
there are several other members of the committee waiting to inter 
rogate the witness. I will pass on those other questions at this time 

The Cuatrman. Mr. Derounian? 

Mr. DerountAn. I have no questions. 
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The CHatrMAN. Mr. Mack? : eee 
Mr. Mack. Mr. Chairman, I was interested in your Commission’s 
Personnel Bulletin No. 12 that you referred to on page 4 of your 
it. 
yer the code of ethics for the Federal Trade Commission ? 

Mr. Kintner. I beg your pardon / 

Mr. Mack. Does that refer to the Code of Ethics for the Federal 
Trade Commission ¢ rH. ei iat 

Mr. Kinrner. The subject is “Conflict of Interest. There is a 
supplement which is referred to as “Code of Ethics for Government 
Service.” It calls attention to the resolution of the Congress on this 
matter. . ' 

Mr. Mack. In other words, it was adopted in the last couple of 
years ! ; 

Mr. Kinrner. Yes, sir; there has been consideration at various 
times in the past of this problem. ie 

Mr. Mack. Why did you decide not to include the Commissioners 
themselves ¢ 

Mr. Kintner. The bulletins do not in so many words apply to the 
Commissioners. This is so inasmuch as these bulletins are issued 
as Commission guides, directives, and warnings to Commission em- 
ployees as to the conduct they are expected to follow. The bulletins 
describe correetive action that amy be taken by the Commission, in- 
cluding reprimand, suspension, and dismissal. The Commission has 
no such authority with respect to any Commissioner and it would be 
inappropriate for these bulletins to be specifically applicable to the 
Commissioners. 

The standards are set in our statute, for dismissal of a Commis- 
sioner. Further, section 1 of the Federal Trade Commission Act 
provides : 

No Commissioner shall engage in any other business, vocation or employment. 
Any Commissioner may be removed by the President for inefficiency, neglect 
of duty, or malfeasance in office. 

Inasmuch as the conduct of all Commissioners within these terms 
is the responsibility of the President of the United States, the Com- 
mission has not promulgated a code of ethics binding upon the Com- 
missioners. 

However, as stated in our report, members of the Commission con- 
sider that they are obliged to conduct their affairs in accordance with 
the principles stated in these bulletins. 

Ican assure you that when matters of propriety are discussed 
among us as a body, we refer to the bulletin and to the instructions 
to the staff, because we think that, as a matter of good judgment and 
propriety, we ought to abide by those same standards. 

Mr. Macx. Would you have any objection if the Congress enacted 
legislation to clarify that point so that there would be no question 
about the ethics applying to Commissioners as well as to employees 
of the Federal Trade Commission ? 

Mr. Krvtwer. I would personally have no such objection. I am 
sure my colleagues would not. I think that people in public service 
should lean over backward to avoid conflicts of interest. 

Mr. Mack. No. 1 in the bulletin requires the employees to notify 
his immediate supervisor in writing—that was included on the top of 








706 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


page 5 in your statement—if the circumstances are such that offigja) 
duties may affect any private person or organization (1) by whom hy 
had been employed or in whom he had had any economic interest with, 
in the preceding two years. 

We have a very clear case of a Commissioner, your predecessors 
coming under this regulation if applied to Commissioners. I realiza | 
that these regulations were adopted subsequently, but I would think 
that there might be a question in the future as to whether they woul 
apply to the Commissioners themselves. That appears, in my opinioy 
to be clarified. 

Mr. Kintner. Mr. Mack, I think that Government employees apg | 
their administrators ought to live by the same standards. 

Mr. Mack. I quite agree. It surprises me that they do not apply | 
the same standards sometimes. 

Mr. Kintner. As I say, we try to do it at our agency. 

Mr. Mack. Continuing on with regard to this personnel bulletin, | 
would you say—and I presume that you would if I understood yoy 
correctly—that this bulletin would apply to the Commissioners jn pe. 
gard to gifts and things of that nature / 

Mr. Kinrner. Yes. 

Mr. Mack. Would you tell me what a reasonable and ordinary ex. | 
change of social gifts, et cetera, would mean ? ais | 

Mr. Krnrwer. I think, Mr. Mack, that that must depend upon the | 
conscience of the person involved and his application of standards of 
reasonableness by which all of us must live in our daily lives. 

Getting to specifics, I transact a great deal of business over lunch, 
It is a happy day for me when I can escape to a restaurant across the 
street from the Federal Trade Commission and sit down and have 
lunch by myself. Most of my lunch hours are spent in work. Eating 
is purely incidental. 

I see no conflict of interest in my accepting a lunch, and even prefae- 
ing it with a cocktail if I am so inclined, with people who have legiti- 
mate dealings with the Federal Trade Commission. But if I made it 
a practice to lunch repeatedly with the same people having dealings 
with the Federal Trade Commission, then I think, so far as I am 
personally concerned, I would be overstepping the bounds of pro- | 
priety and reasonableness. 

Mr. Mack. I understand that you have a luncheon engagement 
today and you are making a speech before the Kiwanis Club today. 

Mr. Kintner. Yes, sir. I am lunching with a great many people 
in the District of Columbia whom we regulate, because as business | 
men they are in interstate commerce, as you know. I go at lam 
tonight to Detroit to lunch tomorrow with the Advertisers of Detroit. 
On Monday I spoke at the Economic Club of Detroit, lunching with 
a great many businessmen, some of whom we have litigation agains. 
But this is a necessary part of the educational work of my agency. 

I began as Chairman of the Federal Trade Commission last June 
a deliberate program of creating areas of understanding of the work 
and policies of the Federal Trade Commission so far as both the 
public and those we regulate are concerned, and I have been very 
pleased with the results. 
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[ think we are getting better public understanding of what we do, 
and I think that we are getting more self-policing on the part of busi- 
nessmen as the result of creating these areas of understanding. 

The point is that this does involve a certain amount of exchange 
of amenities and receipt of amenities by me. I might say that I am 
to address the Illinois Retail Organization on, I think, April 20, in 
Springfield. Then I go on to Chicago to address the Dry Milk Insti- 
tute, a trade association. we 

Mr. Mack. Mr. Chairman, I am happy you mentioned the various 

laces where you will speak. It indicates, first of all, that you are 

ing very active and interested in the responsibilities that you have, 
and that you are contributing time and effort to carrying out the 
purposes of your job. : ; 5s 

Do you know anyone who feels that your speechmaking, trav eling 
to Chicago or Springfield, Detroit, to various places, is In any way 
improper, notwithstanding the fact that some of the parties partici- 
pating might have applications or cases pending before your Com- 
mission ? : : 

Mr. Kintner. No, I know of no problem. L work it out on, I think, 
a practical basis, as everyone must in this matter of ethics. Where 
I travel to a trade association convention, where we have a large 
number of pending proceedings, I travel at Government expense. 

Mr. Mack. That is exactly the point. 

Mr. Kinrner. I addressed an industry in Chicago about 2 months 
ago where we had 10 cases, and I knew we might file some 2 or 3 more. 
I was up there to give them a warning and ask them to effect com- 
pliance. I was greeted with nice accommodations in the hotel, a 
suite. It was too rich for my Government blood, and I got myself 
a small bedroom and explained to these gentlemen, some of them who 
were sued by the Federal Trade Commission, that I was traveling on 
Government per diem and must have more modest accommodations. 
They quite understood that. 

On the other hand, when I addressed the Economic Club of Detroit, 
I submitted to them a statement for my out-of-pocket expenses. I 
did not charge the Government. They were a large body of several 
thousand people and I thought it was a perfectly proper situation 
where they could furnish me the accommodation on the other end of 
the line. I submitted a statement for my air travel and incidental 
out-of-pocket expenses. 

I have tried to work out my travels for the Federal Trade Com- 
mission on that basis. I was very active as General Counsel in this 
educational program of the Commission, and I have, I believe, made 
some 75 speeches to trade groups and public groups since last June 
as Chairman. 

Mr. Mack. I am glad you explained that in detail, because there 
seems to be some question on the part of other Commissioners who 

ave appeared here as to whether or not we were trying to curtail 
this activity. I do not think there is any area of disagreement. 

We are in complete agreement that there is nothing improper about 
attending these meetings, making speeches at such, even if they 
have cases pending before the respective Commissions. 
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I think we have a very clear understanding that this is not at aj 
improper, and, as a matter of fact, the Government encourages it hy 
paying your expenses. ’ 

Mr. KArnrner. The Federal Trade Commission, of course, has 


Very 
limited traveling funds, and we encourage the Commissioners to a¢ 


O ac. 


cept reimbursement, if, under the circumstances, they properly can, | 


We must do as much of this educational work as we can because that 
was one of the basic objectives of the Federal Trade Commission 
to educate the business community as to the requirements of the law 
It is a very important part of our work, one which I feel we must do, 

Mr. Mack. There would be nothing wrong or improper if yoy 
accepted a bow] of fruit from them if they sent it to your hotel room 
at the time you were speaking there, and if this is done by the asso. 
ciation ? 

Mr. Kintner. Well, I would rather have a bottle of bourbon, if it is 
done by the association, but so far no trade association has been that 
thoughtful, either as to fruit or bourbon. 

Mr. Mack. I might say, Mr. Chairman, you should not have any 
trouble from now on. 7 

Mr. Kintner. As a practical matter, Mr. Mack, I sometimes fee! it 
necessary to return a bit of hospitality, and this costs me money, I can 
assure you. a 


EE 


Mr. Mack. I was very interested in the gifts—though we have been | 





somewhat facetious in this matter 
be appropriate. 

Mr. Kintner. Seriously, I would object if everywhere I went I was 
greeted with a gift in my room. I think that the business community 
knows that. That is why I have never had that problem. 

Mr. Mack. I don’t think anyone would raise a question about hav- 
ing lunch with a group of people. 

Mr. Kinrner. Not at all. 

Mr. Mack. But it would not be proper if a Commissioner of a regu- 
latory agency regularly accepted lunch with a member of the regu- 
lated industry ? 

Mr. Kintrner. This, again, would depend on a definition of the term 
“regularly.” I assume what you have in mind is on a frequent basis, 
extending over a considerable period of time. For my part, I 
wouldn’t do it. 

Mr. Mack. It might establish a pattern of hospitality which would 
make other people question the impartiality of it. 

Mr. Kintner. In part, it gets you too close to the person. If you 
are regulating people as far as I am concerned, because we are al 
agency that issues cease-and-desist orders, that enforces the law, we 
cannot afford, I think, to get too close as individuals to people whom 
we may eventually have to bring action against. 

Mr. Mack. I would imagine that members of your Commission ar 
not bothered too much by receiving gifts at Christmastime, and s0 
forth. 

Mr. Kinrner. No, no, Mr. Mack; I have a good friend in the bar, 
representing one of the biscuit companies, who sends me a little tin 
of biscuits each Christmas. I don’t send them back. I either eat 
them or give them to the children next door. Now, with my younget 
son growing up a little, I feed them to him. But this does not bother 
me as a moral problem. 
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Mr. Mack. I pointed this out because it was my understanding that 
the Federal Trade Commission is not one of the Commissions where 

ifts are forced upon the members, 

Mr. Kin tNeEr. Tam confident of that. , ss 

Mr. Mack. I followed the activity of your Commission for some 
time. Da iiss. 

Mr. Kinrner. I don’t think that the average businessman wants to 
call enough attention to his business by becoming too close to any one 
of the members of the Federal Trade Commission or the staff. 

Mr. Mack. I think you have a good point there. 

Mr. Kintner. We have no favors to confer. 4 

Mr. Mack. I have two other questions. I don’t want to consume 
too much time. I would like to inquire whether you feel that the 
Federal Trade Commission is an arm of the Executive. 

Mr. Kinrner. We are, as I see it, an independent regulatory 
agency, carrying out assignments given to us by the ¢ ongress and 
operating under those laws. The connection we have with the Exec- 
utive is that the President nominates the members of the body under 
the statute and designates the Chairman. We have the usual con- 
nections with the Bureau of the Budget under the law. 

Mr. Mack. You do not consider it then an arm of the Executive? 

Mr. Kintner. No, indeed. 

Mr. Mack. One of your predecessors indicated that he felt it was 
an arm of the Executive, and I disagreed with him at that time. I 
am pleased to hear you say that it is not. ; 

Mr. Kintner. We are not an arm of anything. We are an inde- 
pendent regulatory agency. That is the best description I can give 
you, responsible to the public, responsible to the Congress and respon- 
sible, to some extent, to the Executive through these ties that we have. 

Mr. Mack. I am glad to have that point clarified. 

Mr. Kinrner. And we are definitely responsible to the courts which 
hold the checkrein upon our adjudicatory work. 

Mr. Mack. I am in complete agreement with the statement, Mr. 
Kintner. I have one other question that has bothered me for some 
time. I wonder if you consider the files of the Commission, of your 
office, to be your personal property, or whether you feel that they be- 
long to the Federal Government. 

Mr. Kinrner. It depends upon the nature of the files. I have some 
personal correspondence files, and I try to keep copies of correspond- 
ence and matters that I have passed on against the day when I might 
sometime, when I am no longer at the Commission, be required to 
refresh my recollection. However, the bulk of the files in my office be- 
long to the Federal Government. 

Mr. Mack. I realize that you would have personal working papers 
that you would feel would be your private property. 

Mr. Kinrner. Notes that pass between my assistants and myself, 
particularly regarding adjudicative cases, giving me advice on points 
of law and facts in the record, and so forth, all of these matters are, I 
think, confidential in nature. 

Mr. Mack. You do not think that that would be official Government 
property where it would be used by any successor that might follow 
you in your office ? 
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Mr. Kintner. Some of these papers would perhaps be left with thy 
Federal Trade Commission, but I would retain a copy so that I woulg 
know what had transpired in that decisional process for my oy) 
working copy. Some of these would be internal matters which should 
not be disclosed to the public in this decisional process. 

Mr. Mack. But memorandums and things of that nature that you 
use as part of a decision that has been made in the Commission, would 
they fall into your private property category ? 

Mr. Kintner. No. For example, we write a memorandum whey 
we have decided our view on a case, and we write a memoranduy 
transmitting a draft of the opinion. That goes to our other col. 
leagues. This becomes part of the official files of the Commission, but 
not open to the public scrutiny, because it is part of that decisiong] 
process, the judges making up their minds about how they are going 
to decide a case. This is, of course, usually a formal memorandum, 
It is confidential so far as not being released to the public, but it is 
part of our official work. The record is preserved at the Federal 
Trade Commission in this respect. 

Mr. Mack. I did not intend to get into the area of what is avail- 
able to the public. I only wanted to get into the area of the files of the 
Commissioners, particularly the Chairman of the Commission. 

Mr. Kintner. Yes. 

Mr. Mack. What would preclude you from packing up the files 
and walking out at the end of your next 7-year term / 

Mr. Kinrner. I think the Records Act would probably have me— 

Mr. Mack. I beg your pardon ? 

Mr. Kinrner. There is a Federal Records Act which would prob- 
ably be violated in those circumstances. 

Mr. Mack. Where do you draw the line? In my opinion, it has al- 
ready been violated, but where do you actually draw the line as to 
what you will take and what you will leave? 

Mr. Kinrner. I haven’t given that too much thought because I 
have no current intention of leaving, even for 7 more years. [I like 
public service and I like the work I am doing. I am perfectly happy 
with it. But I would think that I would remove from my office te 
personal correspondence, purely personal correspondence. 

Mr. Mack. That would be especially the correspondence that did 
not deal with cases before the Commission ? 

Mr. Kintner. Yes, I do a lot of bar association work and this is 
affected with the public interest, but the papers are personal papers. 
Then I try to keep a copy of each brief that I have participated in 
as General Counsel, copies of papers relating to decisions made since 
I have been a member of the Commission, copies of all memorandums 
that have emanated from my office with regard particulary to my 
fellow Commissioners. 

Mr. Mack. You mentioned copies. But you also leave the original 
memorandums ? 

Mr. Kinrner. Yes. The originals go into the files of the Com- 
mission. 

Mr. Mack. Then I think we are probably in agreement on that. 
This committee has considerable difficulty locating some memos an 
correspondence that seem to have disappeared, and the former Chait- 
man thought it was his private property, if my recollection 1s correct. 
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Mr. Kintner. I have enough burdens of my own without going 
ething—— 
aon. That is why I raised the question. If the official com- 
munications, letters, and memos in the Federal Trade Commission, 
and especially in the Chairman’s office, do belong to the Federal Gov- 
ernment, dealing with matters being handled by the Commission, the 
files should not be stripped down every time the Commission chair- 

ip changes. 

occ No. As a practical matter, when I became Chair- 
man I was faced with a file cabinet or several file cabinets of papers 
left by my redecessor, copies of correspondence, memorandums, and 
so forth, which he had retained for his use, but did not care to take 
with him. I inquired how many of these documents were in the files 
of the Commission and I was told that they were purely duplicates, 
so I destroyed them and brought with me my own files, my working 
apers that I had had as General Counsel. 

Mr. Mack. I am glad to have your explanation. 

Mr. Kinrner. I think we have a pretty good system. It is not 
foolproof, but it is a good system, whereby papers that indicate the 
day-to-day work of the Commission are carefully filed. _ 

Mr. Mack. The original documents that I was referring to, those 
are Government property and should remain so, and should not be 
destroyed or taken as private property. 

Mr. Kintner. We just do not have a problem of that sort, Mr. 
Mack, that I am aware of. 

Mr. Mack. Mr. Chairman, those are all the questions I had. 

The CuairMAN. It is now 12 o’clock, but I imagine the other mem- 
bers would like to ask questions. 

Mr. Krntner. I am at your service. I can still keep my appoint- 
ment with the Kiwanis group and still answer any questions you may 
have. 

The Cuarrman. Very well. 

Mr. Younger ? 

Mr. Younger. I only have one remark I wanted to get into the 
record. 

I want to thank you very much for the contributions you have 
made on this question of legislation, and I want to say that if my 
experience is any criterion, the Commission has been doing a good 
job. I have only had one case from my district in any way criticizing 
the Commission on anything they have done. 

Mr, Kiytner. We are delighted to hear it, sir. 

Mr. Younger. That is all I have. 

The Cuarrman. I imagine that was a good question. 

Mr. Youncer. It was meant more to be a statement. 

The Cuarrman. Mr. Hemphill. 

Mr. Hemrniy. I am sorry I missed part of your testimony, Mr. 
Commissioner, but it was unavoidable. : 

I would like to follow up what Mr. Mack was questioning you on 
about going to lunch, which would impugn nothing to me. I don’t 
see anything wrong with you or General Counsel or any other mem- 
ber of the Commission going to lunch with people of the industry 
day after day, because you do have common interests and are in the 
same business. 
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Mr. Kinrner. That might be a completely different thing wit, 
respect to an agency that regulates just one industry. In my instane 
and in the instance of the Federal Trade Commission, we regulate 
almost all of American business. I think it would be unwise to 
single out a group or an individual in all this vast panorama of 
American business and accept continuing hospitality. But, of course 
again it depends upon the agency and the circumstances, 

Mr. Hempum. I do not believe that your morals could be dj. 
verted by having lunch with somebody. 

Mr. Kinrner. I certainly hope not. 

Mr. Hempnityi. Not any other person, either, of the stature of g 
Commissioner. 

I have in my own State where judges have to go away from their 
homes to preside over the courts, and the prosecuting attorney hag 
the same experience. Day after day and week after week the judge 
and the prosecuting attorney go to lunch together, are closeted to. 
gether right in the automobiles together. Yet I never heard of ay 
instance where anyone has accused the judge of being affected jp 
his decisions by that, or where anybody has ever questioned the jp. 
tegrity of either the judge or the prosecutor. 

Mr. Kintrner. That is the old problem, the old situation, of mem- 
bers of the bar. I was a county seat lawyer. We used to fight during 
the day and conclude the day with a friendly cocktail and sometimes 
dinner. Sometimes the judge joined in. Sometimes we ribbed the 
judge for the unwise decisions he had made during the day. And 
sometimes he ribbed us. This is something, a situation, I think, that 
members of the bar quite understand. They are officers of the court, 
and it should be pointed out that the Federal lawyers are officers of 
the court, too, and the same standards of professional conduct apply 
to them, or should, as apply to the private practitioner. , 

Mr. Hempuity. That gives rise to my final question: Is it necessary 
to have legislation to put the regulatory agencies on an ethical basis 
of that kind? 

Mr. Kintner. This is a matter for the Congress to decide. So far 
as my agency is concerned, I think that we could very well operate 
without further legislation. We have gone a great way toward at- 
tempting to guard against the type of thing this committee is study- 
ing. I would not oppose the laying down of certain standards, 90 
long as they do not haaseer the work of the agency. I would hope 
that those standards would be left, so far as implementation of details 
is concerned, to the agency as a rulemaking matter. But I don’t be- 
lieve that enough of a problem exists so far as my own agency is 
concerned to justify too much legislation. 

Mr. Hemeutiiyi. Thank you. 

Thank you, Mr. Chairman. 

The Cuatrrman. Mr. Avery. 

Mr. Avery. Mr. Chairman, could I inquire as to what Chairman 
Kintner’s schedule is? Was your appointment at 12:30, Mr. Chair- 
man ? 

Mr. Krntner. I am supposed to speak at 1:10. I sometimes miss 
my lunch, and I don’t mind missing it today, sir. 

‘Mr. Avery. In other words, I am taking the responsibility by ex- 
tending this questioning of making you go without your lunch! 
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Mr. KinTNER. No, you will not, not at all. I am not due there 
until 12:30, Mr. Avery, I have plenty of time for your questioning. 

Mr. Avery. Mr. Chairman, I would not want to be the only reason 
for your returning to be further questioned later today. I do have 
a few questions and I hope I can propound them to you between now 
and the time that you must go. 

First, let me say I think you have made a very fine statement to 
the committee, and that you have made a very fair appraisal of the 
provisions in the bill. Could we summarize your statement generally, 
particularly in respect to section 203, by saying that you thought that 

rsonal ethics be handled better by a general statement of principle in 
law, and then leaving to the responsibility of the Commission to write 
such administrative rules and safeguards as they might see to be in 
the public interest ¢ ' 

Mr. Kintner. Yes, sir; that is a fair summary. It is the sort of 
responsibility that this committee has given to the Commission in 
connection with our enabling legislation. It works very well. 

Mr. Avery. Let me say that I join in that point of view. It seems 
a practical and a legal impossibility to try to set in terms of legal 
definitions what we generally characterize as a proper code of ethics. 

In respect to this status report, I am not a lawyer, as you know, Mr. 
Chairman, and I am having quite a hard time to understand the import 
of such a report. I understood you to say, in response to questions 
from the chairman of the committee, you had no problem as far as an 
inquiry of a status report from Members of Congress being concerned, 
and the chairman of our committee pointed out further that a status 
report did not touch on the issues and the merits of a case. 

Mr. Kintner. That is quite correct. 

Mr. Avery. That is the reason why it presents no problem; is that 
correct. ¢ 

Mr. Kantner. That is correct. 

Mr. Avery. I am reminded of one day the Oversight Committee was 
insession and Sherman Adams was before the committee. I happened 
to drop by during the session. The room was packed, of course, and 
there was not even any standing room. The line of questioning was 
pretty well directed to a certain telephone call he had made to one of 
the agencies; I think the Securities and Exchange Commission, though 
[am not certain about that. Mr. Adams replied that it was merely a 
status inquiry that he made. Almost at once there was a big boom and 
almost everybody on the Oversight Committee grabbed for the speaker 
at the same time and said, “Mr. Adams, you know that a status inquiry 
from you can be construed in no other way than to attempt to influence 
the decision.” 

Tam having a hard time understanding in my mind when a status 
report does not touch on the issues or the merits and when it does. Is 
ita matter of whether it comes from the executive or the legislative ? 
How would you make that determination ? 

Mr. Kiwrner. I find it impossible to make a determination. So far 
asthe public is concerned, and so far as the agencies are concerned, and 
this is true of my agency. We harken to voices from Congressmen 
and Senators. We try to give them service. We make prompt replies. 
Our staff is under instruction to expedite attention to letters of inquiry 
which are received from the Congress. This is all perfectly proper, 
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because the Members of Congress and the Senate have a tremendoys 
job todo. The agencies ought to assist them in every way possible tp 
do that job for the people. So it might be construed that an inquiry 
as to the status of a matter might imply some amount of pressure op 
the merits, but I have never so construed any inquiry made to me from 
the Congress or from the executive or from another department 
within the executive. I treat it as just that, a status report. I giye 
the status of the matter and avoid any discussion of the merits, [tig 
a rare occasion when I have to even point out that the question touches 
on the merits. 

Mr. Mack. Will the gentleman yield for a question on the game 
point that I inquired about a few moments ago / 

Mr. Avery. Yes. 

Mr. Mack. In this case brought up by my friends, you have q 
request from Mr. Adams for a status report. Would that not fall jn 
the category of being official business, and should not that memo be 
retained in the official files / 

Mr. Krnrner. I do not know. It would depend upon the practice 
of the agency. A lot of these requests for status reports are orally 
made. I receive calls from Members of Congress or more often from 
their assistants. I call up or have my assistants call up and get the 
information and I telephone it back to the Hill and make no record of 
this matter. 

Mr. Mack. I understand that that was the case in most of the in- 
quiries from the White House. But this one that I referred to was in 
the form of a memo which disappeared from the official files of the 
Federal Trade Commission. 

In my opinion, that is Government property. Certainly you could 
have a copy of it in the personal file, but the original concerned the 
transacting of some form of Government business. I felt very 
strongly that it should have been left in the files. ‘ 

Mr. Kintner. This is a matter for the judgment of this committee, 
I feel under the circumstances I should not offer advice in retrospect. 

Mr. Avery. You would agree that the bill would settle that point, 
if it did not settle other things? 

Mr. Krnrner. I believe you are right. 

Mr. Avery. When does a matter 

Mr. Kinrner. And it is a perfectly proper subject for inquiry, too. 

Mr. Mack. That would be official Government files? 

Mr. Kintwer. I believe under the bill that is so. 

Mr. Avery. I do not want to use the word “matter,” but when 
does an “item,” for the loss of a better word, before the Federal Con- 
mission become a proceeding ? 

Mr. Kinrner. When a complaint is issued. 

Mr. Avery. When a formal complaint is issued by the Commission! 

Mr. Kinrner. A citation of charges. 

Mr. Avery. As you have very well pointed out, and I think very 
properly so, the function of your agency is different than most of 
the other agencies, because you actually work in a negative sense rather 
than in a positive sense. 

Mr. Kintner. That is correct. It is a good layman’s way of de- 
fining our work. 

Mr. Avery. That is the only way in which I am qualified to speak, 
if anv. as a layman. 
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Lam correct in assuming, am I not, Mr. Chairman, that virtually 
all of your proceedings are disposed of by consent decrees ? 11) 

Mr. Kintyer. By consent settlements, yes, sir; that is, formal liti- 
ation. About 80 percent are disposed of by negotiated consent settle- 
ments which are made part of the record and are just as effective as the 
orders issued after extensive litigation, _ ' 

Mr. Avery. Going back to the terms of the bill, when certain pro- 
hibitions are stated to be in conflict with the sense of Congress when a 
roceeding or other matters are before the Commission; what would 
other matters be ¢ 

Mr. Kintver. We pointed out in our report that this would include 
our legislative rulemaking power that we have to implement the label- 
ing bills. We have such other matters as trade-practice rules cover- 
ing, I think, about 150 American industries, investigations, hundreds 
and hundreds of investigations opened each year, guides which we 
issue to business, written in layman’s language interpretative of the 
law and which we use to secure voluntary compliance with the law. 
The great bulk of our work is done through gentle persuasion with 
the big stick of the cease-and-desist order always present, and a cer- 
tain amount of vigorous litigation to back up our persuasiveness. 

Mr. Avery. I think the chairman of the committee has pretty well 
covered that field and I do not want to be repetitious in my questioning. 

Ihave one more question concerning page 17 of your written state- 
ment. Ironically enough it refers to section 17, which I take it to be 
in H.R. 6774. 

What do you mean there just above the last paragraph when you 
say— 

The Commission would not be able to rely upon a legal theory not a matter of 
record. 

Mr. Kintner. I mean by that that sometimes neither counsel, either 
for the Commission or the counsel for the respondent, may bring into 
issue a particular legal theory which should be applied to the record 
made, and the Commission may, upon review, not only examine and 
apply the legal theories raised by counsel to this record, but may 
apply other legal theories based upon precedent to this same record. 
Ghesaten, the decision must be based upon the record. 

Mr. Avery. Are you saying that you could not take into account 
any judicial precedence? I use that word “judicial” rather loosely 
there. 

Mr. Kinrner. What I am saying in effect, Mr. Avery, is that we 
must take into account all judicial precedent, all legal theory, devel- 
oped and approved by the courts, developed by us and approved by the 
courts, when we examine any record in a formal enue If coun- 
sel has not brought to our attention a particular legal theory which 
the courts have approved and which should, in the public interest, be 
applied in this case, the Commission will do so on its own motion. 

hese are rare instances, because usually we can rely upon counsel to 
pot up the legal issues and devote our attention to those issues. But 
there are rare instances, and this was simply what we lawyers call a 
caviat, a warning that a problem might, in rare instances, exist. 

Mr. Avery. In that particular instance, I am not sure that I would 
agree with your interpretation of the language in the bill. 


54428—60—46 
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Mr. Kintwner. I think you would, Mr. Avery, if you were sitting jy 
our chairs and had the day-to-day enforcement problem. : 

Mr. Avery. I am sure I would have a lot better understanding of 
your problems and views if I had the benefit of the experience yo, 
have had. , 

I do not want to detain you longer. I was just reviewing the aq. 
ministrative process and ethical questions bulletin that was published 
by the Oversight Committee. I read your statement last night ang 
I observe that you have twice been president, I believe, of the Feder] 
Bar Association. 

Mr. Kintrner. Yes, indeed; I have. 

Mr. Avery. On that basis, I am sure you have known a good many 
thousands or several thousands of lawyers. ; 

Mr. Kinrner. Yes, I do. I am also active in the American Bap 
Association. I head the administrative law section of that associa. 
tion. I am on the governing board of the antitrust section, and I sit 
in the House of Delegates of the American Bar Association, 

Mr. Avery. I merely want to put that fact into the record ag q 
basis for this observation. It seems to me we could be getting into 
an area here in our searching to better define a code of ethics and 
instead we have maybe cast a cloud over all lawyers that are employed 
by the Government, maybe not purposely, but unintentionally we 
may have done just that. Certainly I want to say that I feel despite 
a few rare instances that have come to light, one questioned just the 
other day before this committee, that despite those several isolated 
“ases certainly I feel that substantially all of the lawyers that I have 
met in Government and examiners that have a quasi-judicial function, 
some that are not lawyers, certainly are very dedicated public sery- 
ants. I think probably most of them are not of my political party, 
but they are career people. Certainly I feel that they are rendering 
a tremendous service to the Government and probably at consider- 
able personal sacrifice. Based on their long service in Government 
many of them, of course, could be in more remunerative positions 
outside of Government than in Government. 

Mr. Cotuier. Will the gentleman yield / 

Mr. Avery. Yes. 

Mr. Cotiier. When you say there are none of your party who are 
career people, do you mean the Republican Party offers less of a 
career / 

Mr. Avery. Inasmuch as most of these agencies were created during 
an administration that was not of my political party and where 
affixed in that position rather firmly, and it still has not been long 
enough ago that they have retired, I can only come to one conclusion 
and that is that they would not be of my political faith. But irrespec- 
tive of that, I think they are generally doing a very fine job. | 
wanted that to go into the record. I am sure you would agree with 
me. 

Mr. Kinrner. Yes, sir. I have a very wide acquaintance with 
Government lawyers as a group, and the former Government lawyers 
who belong to our Federal Bar Association. We are about 7,500 
strong. I have a very deep-seated impression that the average Gov- 
ernment lawyer, and this is the great bulk that I have known, are 
dedicated people of the highest professional integrity. I think this 
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is necessarily so if they remain in the Federal service. There is a 
ublic service aspect that keeps so many people, myself and hun- 
dreds and thousands of others, tied to the Government service. We 
have a satisfaction in what we do that goes beyond our paycheck. 
We are officers of the court and members of our profession just as 
iruly as those outside of Government. We are bound, I think, by the 
sume disciplines and should be. If anything, I think our standards 
are higher so far as professional conduct is concerned than those not 
in Government. This is as it should be. 

Mr. Avery. Thank you, Mr. Chairman, for your statement. I 
just thought we ought to make it clear that we do not want to create 
a situation unconsciously where no qualified persons want to work 
for the Government because what may have been an unfortunate dis- 
closure here. This certainly should not be construed as to be a re- 
flection upon the overall Government employment- 

Mr. Kintner. That is right, Mr. Avery. There is always the prob- 
lem of attracting into Government, particularly in the Government 
legal service, able people coming out of the law schools. I have 
inaugurated at the Federal ‘Trade Commission a program designed to 
attract some of the top 10 percent from the Nation’s law schools at 
the Federal Trade Commission, and we are now engaged in making 
offers to some of these people for employment at the end of this schoo] 
term. I feel it is most essential that these able graduates of law 
schools be attracted into Government service, and that we retain as 
many as possible. We will not retain them all, because some of them 
will hope to get experience and utilize that in private practice. They 
don’t want to make a full-time career of Government service. Some 
who, like myself, came in determined to get.a little bit of experience— 
and incidentally, I came in in 1948, so I am a Republican careerist in 
Government, I came in during the Truman administration—I came in 
with the endorsement of my Republican Senator and with the intro- 
duction of Mr. Justice Jackson, who counseled me to get. Government 
experience. I intended to stay 2 or 3 years. I have been 12 years in 
the service. I have repeatedly turned down most lucrative offers on 
the outside simply because I enjoy what I am doing. I feel it is im- 
portant that every person who works enjoy what he is doing. 

Mr. Avery. Thank you, Mr. Chairman. 

The Cuarrman. Is it not a fact that had the Congress provided the 
standard and there had been prohibitions by statute, that some of the 
things we have disclosed in the last 2 or 214 years, that all of these fine 
people you are talking about, and certainly I am in complete accord 
with what has been said, would not today be laboring under embarrass- 
ment from what happened to their group ? 

Mr. Kinrner. I think that is a fair conclusion, Mr. Chairman. In 
this life where nothing is perfect, there must be certain rules and 
regulations, certain guidelines. 

The Cuarrman. Mr. Rostenkowski. 

Mr. Rosrenkowskt. I have no questions. 

The Cuarrman. Mr. Collier. 

Mr. Conner. First of all, Mr. Chairman, I would like to compli- 
ment Mr. Kintner on not. only an excellent statement, but I frankly 
think he has been one of the finest witnesses to ever come before the 


committee. I shall be brief, too, in view of your luncheon engage- 
ment, 
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Let me ask this question: If a Member of Congress, a Senator o 
a Representative, would call any agency and simply make an appoint. 
ment for someone who had a violation pending, would you constr, 
that to imply a degree of influence ? 

Mr. Kinrner. No, sir. Because we have so many hundreds of cage 


pending, in most cases I don’t even know which counsel represents | 


which client, or whether a particular person who is coming to me with 
introduction from a Congressman or another lawyer, or any one else 
or just calling up and asking for an appointment, would havea pend: 
ing matter at the Federal Trade Commission. I try to avoid even 
keeping up with our pending cases so that there will not be prejudice 
created. I recognize that a representative of a large corporation 
may have several matters pending before the Federal Trade aus 
sion, but may have many more areas of legitimate inquiry. [ ap. 
proach it on the assumption, and interview on the assumption, that 


he is coming to see me on a matter which is not related to a pending | 


ease. If it develops, either by implication or directly, that he has 
that in his mind, we part company at that point. We go to pleas. 
antries, and he is soon out of my office. I just have not had that 
problem. 

Mr. Coutier. Mr. Kintner, would you feel that a status report, then, 
regardless of its source, could be considered an effort to influence any 
agency, not necessarily yours, regardless of its source ? 

Mr. Kintner. In rare circumstances it might, but the Members of 
the Congress have obligations to their constituents as well as to them- 
selves to keep themselves advised of agency activities, and the extent 
to which such contacts may be intended or will affect agency action 


being conceivably rare problems, as this committee well knows from | 


its inquiry. I suppose that the extent to which these problems arise 


and are disposed of depends in large measure upon the integrity of the | 


individuals involved. However, as basic rights and obligations of 
Members of the Congress are involved, I believe I must stand by my 
original impression that this is a matter for the Congress to decide. 

Mr. Cotuier. Is it not true that in the past the extent of the im- 
propriety of influence has been measured not by the act, itself, but 
rather by the extent of personal influence of the person making the 
contact ? 

Mr. Kintner. I suppose that is so. 


Mr. Coxuier. Is that not going to be a major problem in apprais- | 


ing legislation such as we have before us? 

Mr. Kinrner. It is certainly a factor that you have to keep in 
mind, I am sure. 

Mr. Cotiier. That is all I have, Mr. Chairman. 

Thank you, Mr. Chairman. 

The Cuarrman. I am going to take just one moment to emphasize 


one point. When we were discussing definitions or the applicability, | 
rather, of this proposed H.R. 4800, again I say to you when you | 
analyze the two proposals, the American Bar proposal and the bill | 


that we developed from our committee report, you will find a striking 
resemblance in ape enten, Your whole objection to these provisions 
which you have described, and your explanation as to their effective: 


ness, it seems to me, should be considered in the light of what they | 


apply to. 
Mr. Kintner. That is correct. 
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The CHarrMaN. I would like you, your legal staff, and the Com- 
mission to consider what this bill or these bills actually do—you said 
you had no trouble with reference to adjudication. 

Mr. Kinrner. That is correct. 

The CHarrMAN. All right. ; 

Section 202(1) (b) of H.R. 4800 describes precisely what part of 
rulemaking proceedings is applicable here. If you do not have any 
such rulemaking proceedings in - Commission, then you would 
haveno problem and no worry at all. oe 

[ would like to read that into the record at this point. 

gro, 202. As used in this title— 

(1) The term “proceeding” means— 

(a) a proceeding involving adjudication; or (b) a proceeding involving 
rulemaking, but only if (i) such proceeding is one in the case of which 
the Commission, before taking final action, is required (by law or by 
rule of the Commission) or undertakes to afford to interested persons an 
opportunity to participate in the rulemaking through submission of written 
data, views, or arguments, with or without the opportunity to present the 
same orally in any manner to the Commission, and (ii) a notice of proposed 
rulemaking has been issued by the Commission. 


Any other rulemaking proceeding is not affected at all by this pro- 
vision. 

Mr. Kintner. There is a practical problem here, Mr. Chairman, 
that needs to be worked out. This definition that you have just read 
applies to our voluntary trade practice proceedings where we cover 
most of American business through these trade-practice rules. They 
are voluntary, educational type rules. Yet we 

The CuarRMAN. How does it cover it here? 

Mr. Kintner. We invite, by publishing a notice in the Federal Reg- 
ister, the submission of written data. We hold hearings and listen to 
arguments, and we give this notice in the Federal Register. Of course, 
we do this under the Wool and Fur Acts, the Flammable Fabrics Act, 
and the Textile Fibers Identification Act. We do all of these things. 
Yet it is legislative rulemaking, quasi-legislative, rather than the 
type of rulemaking which I think concerns you, that type of rule- 
making which is akin to adjudication, where rights of individuals are 
affected, where licenses and exceptions and privileges may be con- 
sidered. 

The CHatrrman. Would that come in the category of where notice 
of proposed rulemaking is issued ? 

Mr. Kintner. Yes; we give notice in the Federal Register as to all 
of these matters. We are required to do it so that the public and the 
industry affected will be advised. So it is a practical matter of some- 
how domg our job without too many impediments and yet conforming 
to standards which may be perfectly and properly imposed by the 
Congress. 

The Cuamrman. Do you have any suggestion with regard to the 
statutory language which might be used to describe the special type 
of rulemaking involved in situations like the SEC and FTC, to which 
we have referred here ? 

Mr. Kintyrr. I think as to this portion of the bill, since your bill is 
separated as to the agencies, you might well leave out that portion 
here, which covers a great bulk of our so-called rulemaking work, but 
which is not of that category that concerns you as a problem area. 
So that could easily be arranged in this instance. 
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The Cuarrman. I think we could discuss this 

Mr. Kinrner. The same language might be perfectly proper and 
necessary with respect to another agency, but not as tous. You hay 
recognized that by dividing your bill. 

The Cuatrman. If you would attempt to provide us with what 
think should be the proper language, we will be very glad to haye jj 
(The following letter was later received from Mr. Kintner:) 

FEDERAL TRADE COMMISSION, 
Washington, D.C., April 26, 1969 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DraR Mr. CHAIRMAN: On March 31, 1960, during the course of my testimony 
on H.R, 4800, it was suggested that I furnish the committee with such language 
changes in section 202 of the bill that I might consider appropriate. This sug: 
gestion followed my explanation that section 202, as drafted, covered the rule- 
making activities of the Commission which were not of that category that « 
cerned the committee. 

The change proposed by the Commission is to delete the matter now appearing 
at lines 6 through 20 on page 42 and to substitute the following in lieu thereof: 

“(1) The term ‘proceeding’ means a proceeding involving adjudication, 
“(2) The term ‘adjudication’ has the same meaning that such term has 
in the Administrative Procedure Act.” 

This change would allow the Commission to continue to consider all informa- 
tion available to it from any source in the course of interpretative and quasi- 
legislative rulemaking. Such activities are neither adversary proceedings, nor 
ones determinative of individual rights. However, in such instances the Con- 
mission does issue notice of proposed rulemaking and does afford to all interested 
parties the epportunity to be heard, and, therefore, would come within the 
prohibitions stated in the bill in its present form. 

By direction of the Commission : 


M- 


EARL W. KINTNER, Chairman. 


The Cuatrman. I must let you go at this time. Thank you very 
much for your appearance here, with members of your staff, and for 
your testimony this morning. 

Mr. Kintrner. We are always courteously received by this com- 
mittee, which I think understands very well our work, and we appreci- 
ate appearances here. 

The CuHarrMan. We are glad to have you and we always look for- 
ward to your appearance here. 

Before we close the hearing record for today, I want to include in 
the record the letter directed to Mr. Kintner on July 15, 1959, and his 
replies thereto. 

(The documents referred to follow :) 

JunLy 35, 1959. 
Hon. Eart W. KINTNER, 
Chairman, Federal Trade Commission, 
Washington, D.C. 

Dear Mr. KintNer: As you know, the subcommittee is currently engaged in 
aiding the House Committee on Interstate and Foreign Commerce to reexamine 
proposed legislation dealing with improper influences on agency decision ani 
ex parte communications generally. Many of the comments and criticisms of 
this legislation made by agency members at our recent panel discussions have 
proved extremely helpful. We would like to continue calling on the agencies for 
aid in drafting legislation which will be effective and yet, at the same time, mvt 
unduly hamper agency action. In order to draw upon your firsthand knowledge 
of agency procedures we have prepared a brief series of questions. Although we 
realize that some of the information we are requesting is available in scattered 
form elsewhere, we feel it would be helpful to us to bring together in one place 
some of the basic material for our reexamination of the legislation. 
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In answering these questions please be specific in listing the procedures which 
the questions eall for. We are interested, at the present time, in the particu- 
jarized functions of the agency and not in general ‘ategories or classifications. 
The term “proceeding” as used in the questions is not based on the definitions 
of that term contained in any proposed legislation. It is. merely a generalized 
reference to the functions of the agency, and, as such, includes adjudication, 
rulemaking, investigation, as well as other agency processes which do not fall 
within a recognized clasification. . ; 

If you find that our questions are incomplete, or think that any other informa- 
tion might be helpful, please feel free to set forth additional material separately 
from the answers to the specific questions. é 

The following are the questions we have prepared. We would greatly appreci- 
ate having this information by July 27, 1959. 

1. Please list and briefly characterize as to subject matter all of the procedures 
of your agency which result in a final determination of any kind. This includes 
determinations as to the desirability of agency action, e.g., the proceeding leading 
to a determination whether enforcement procedures should be invoked. 

9 Which of these final determinations are required by law or by curent agency 

gulation (please cite the applicable regulation) to be made on the basis of a 
record of a hearing at which interested parties are entitled to present their 
views? : : 

8. In which of the instances listed in question 2 do you make determinations 
preliminary to the formal hearing in proceedings which are not made a part of 
the ultimate record on which decision is based? 

4, In what cases is it optional with the agency whether the final determination 
is made on the basis of the record of a hearing at which interested parties are 
entitled to present their views? What are the agency standards used to de- 
termine whether a hearing will be held? 

5. Which final determinations are by law or by agency regulation (please cite 
the applicable regulation) not made on the basis of the record of a hearing at 
which interested parties are entitled to present their views? This list should 
include all determinations which may be based in part on a hearing but for 
which the record is not the sole basis of decision. 

6. In which of your proceedings do you consider it improper for ex parte com- 
munications to be made to the agency? 

7. In which proceedings do you consider it desirable for effective administra- 
tive action that ex parte communications be allowed, but that such communica- 
tions are proper only if made a matter of public record ? 

8. In which proceedings do you consider it desirable for effective administra- 
tive action that ex parte communications be allowed and that such communica- 
tions not be made a matter of public record ? 

9. In answering questions 6, 7, and 8, to what extent would you differentiate 
between communications of the agency staff to those in the agency having the 
responsibility for decision, whether initiated by the decisionmaker or by other 
agency members, and similar communications from those outside of the agency? 
If you do so differentiate please indicate specifically in what proceedings com- 
munications from the agency staff to the decisionmakers (and those of their 
immediate staff who participate in the process of decision) are highly desirable 
but should be made a matter of public record, and in which proceedings unre- 
corded communications should be allowed. 

Thank you very much for making this information available to us. With 
your cooperation we should be able to present effective and workable legislation. 

Sincerely yours, 
OREN Harris, Chairman. 


Hon. Oren Harris, 

Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Washington, D.C. 


DEAR Mr. CHAIRMAN: In reply to your letter of July 16, 1959, submitting a 
Series of nine questions calling for a brief characterization of the particularized 
functions and procedures of the Federal Trade Commission, replies are submitted 
eat in a memorandum with exhibits appended, which I trust will serve your 

a. 
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Assuring you of our continued willingness to cooperate at all times with your 
subcommittee, I am 
Sincerely yours, 
Hart W. KIntNeER, Chairman, 


MEMORANDUM ON FEDERAL TRADE COMMISSION PROCEDURES IN ANSWER TO Qpps. 
TIONS SUBMITTED JULY 15, 1959, BY THE SPECIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT 


Question No. 1. Please list and briefly characterize as to subject matter all 
of the procedures of your agency which result in a final determination of any 
kind. This includes determinations as to the desirability of agency action, eg 
the proceeding leading to a determination whether enforcement procedure should 
be involved. 

The procedures of this agency resulting in a final determination of any kind 
including determinations as to the desirability of agency action are made in 
part by the staff under authority delegated to it by the Commission and by the 
Commission itself. Generally, such determinations are divided into nonadjudicg. 
tive or informal procedures on the one hand and adjudicative procedures oy 
formal proceedings on the other. Of course, the final determinations in all ad. 
judicative proceedings or formal matters are made by the Commission itself, 


A. NONADJUDICATIVE-INFORMAL PROCEDURAL DETERMINATIONS 


1. Investigations 


Inquiries and investigations are conducted under the various statutes adminis. 
tered by the Commission usually through interviews by attorney examiners work. 
ing out of its nine branch offices. Determination to conduct investigations js 
made by reason of complaints of the public or competitors, or upon the Oom- 
mission’s own initiative. They are conducted by direct instruction of the Com. 
mission, and by the Director of its Bureau of Investigation by delegation of 
authority. All investigations are for the purpose of determining whether or not 
corrective action should be instituted. Ex parte investigational hearings may be 
conducted to determine whether or not a respondent is complying with an order 
of the Commission; whether it is complying with decrees and suits brought by 
the United States; and to determine the facts in cases referred by the courts 
to the Commission as a matter in chancery. 


2. Stipulations to cease and desist 

In certain cases not involving false advertising of dangerous drugs, highly 
flammable fabrics and wearing apparel, or suppression or restraint of competi- 
tion through conspiracy or discriminatory or monopolistic practices, respondents 
are afforded, after investigation, an opportunity to voluntarily agree to cease 
and desist. The Commission reserves the right to withhold this privilege if it 
considers it would better serve the public interest to use its formal or involuntary 
procedures. This determination is made by the Commission upon the recom: 
mendation of its staff. 


8. Economic surveys and reports 


General and special economic surveys and investigations are conducted by the 
3ureau of Economics under authority or the various laws administered by the 
Commission into the conduct, organization, and business practices of corpora- 
tions. Determination to make such surveys is made by the Commission on its 
own initiative or approval of a recommendation of the staff; at the request of 
the President ; at the direction of Congress; or on the application of the Attorney 
General. Except to the extent that trade secrets and names of customers are 
involved, the Commission itself determines whether or not it shall publish such 
surveys and reports, on the basis of what seems to it expedient in the public it- 
terest. 


4. Administration of Wool Products Labeling Act, Fur Products Labeling Act, 
and Flammable Fabrics Act 


The general administration of these acts is carried out by the Bureau of It- 
vestigation through its Division of Wool, Fur, and Flammable Fabrics as de- 
scribed in subpart H of the Commission’s “Rules of Practice, Procedures, and OF 
ganization,” submited herewith as exhibit 1. It recommends agency action 
where necessary. Minor adjustments are usually made administratively, by vol- 
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ry action on the part of those subject to the acts. Where inspections reveal 


nta " 4 ; ; ; s 
violations of a major nature, they are fully investigated by the investigational 


procedures above described and upon staff recommendation the Commission de- 
termines whether or not to institute corrective and remedial procedures in ac- 
cordance with law. 


5. Beport Trade Act administration 


This act provides exemptions to export trade associations from the Sherman 
and Clayton Acts, to gain and maintain the benefit of which, such association, 
must file with the Commission certain reports. When ever the Commission has 
reason to believe such association has violated the act, it summons the association 
and conducts an investigation and thereafter may proceed correctively under its 
formal procedures, for violations of the Federal Trade Commission Act, and by 
application to the Attorney General in cases involving restraints of trade. The 
Commission also may make to such association recommendations for business 
readjustment. These determinations are made by the Commission upon the 
recommendation of its staff. 


6. Trademark procedure 

Under the Lanham Act the Commission is authorized to initiate procedures for 
the cancellation of registration of marks which do not conform to the require- 
ments of the act. ‘These proceedings are subject to the rules and regulations of 
the Commissioner of Patents. Determination of whether or not to institute such 
applications is made by the Commission upon the recommendation of its staff 
after investigation. 


”. Rulemaking procedures 

a. Wool, Fur, and Flammable Fabrics Acts.—Each of these acts authorizes and 
directs the Commission to prescribe such rules and regulations as may be neces- 
sary and proper to administer and enforce their provisions. Such rules and regu- 
lations have the force and effect of law when so prescribed. These rules are pro- 
mulgated and published in the Federal Register in strict conformity with the 
requirements of section 4 (“Rulemaking”) of the Administrative Procedure Act 
and are to be distinguished from interpretative rules. The content of these rules 
is determined by the Commission upon the recommendation of its staff after full 
compliance with all legal requirements, and after affording all interested parties 
an opportunity to participate. 

b. Quantity limit rules*.\—After investigation the Commission may promul- 
gate quantity limit rules under section 2(a) of the Clayton Act, as amended, 
where it finds that available purchasers in greater quantities are so few as to 
render differentials in price on account thereof unjustly discriminatory or pro- 
motive of monopoly in any line of commerce. This determination is made by the 
Commission after due investigation and hearing to all interested parties as pro- 
vided by the Clayton Act, section 2(a). 

¢. Trade practice rules—These are designed to eliminate and prevent, on a 
voluntary and industrywide basis, trade practices, and methods of competition 
in an industry, which would constitute violations of laws administered by the 
Commission. ‘These rules are interpretative, and do not have the force and effect 
of law. Violations thereof, if too serious to be adjusted administratively, be- 
come the subject of investigation and complaint under the Commission’s formal 
procedures. Proceedings are conducted to determine violations of the statutes 
and not violations of the rules. Determination whether this latter shall be done 
is made by the Commission upon the recommendation of its staff. 

d. “Guides” such as guides against deceptive pricing (erhibit 2).—These are 
guides for the use of the staff. They are initiated by the Commission upon its 
own motion. After adoption, they are published in the Federal Register and 
—e to the public in the interest of obtaining voluntary compliance with the 
aw, 

€. Rules of practice and procedure for adjudicative proceedings.—These are 
deseribed in part ITI, page 16 of exhibit 1 and are promulgated and published in 
the Federal Register after notice pursuant to the provisions of the Federal 
Trade Commission Act and section 4 of the Administrative Procedure Act. (See 
exhibit 1, subpt. D, p. 15). 








‘See answer to question 2. 
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8. Injunctive and condemnation proceedings 

Where it appears that the public may be endangered, before final Commis. 
sion disposition, application may be made by the Commission to the courts for 
injunctive relief pursuant to the provisions of section 13 of the Federal] Trade 
Commission Act in relation to harmful food, drugs, devices, or cosmetics, and 
for injunctive relief or condemnation, in cases arising under the Wool, Fur 
and Flammable Fabrics Acts. The decision to make such application is made 
by the Commission upon recommendation of its staff. 
9. Receipt and filing reports of compliance 

This is a determination made by Commission authority delegated to its Gep. 
eral Counsel, in cases where there is no staff difference of opinion nor noyg 
questions, to the effect that on the basis of the facts reported and data syp. 
mitted in support thereof, it appears that the Commission’s order is presently 
being complied with; if there is a difference of opinion or novel question pre. 
sented, the determination as to the receipt and filing of a report is made py 
the Commission itself upon the recommendation of its staff. ; 


10. Initial determination of violation of final order 

When, after investigation, it appears that respondent is violating a cease ang 
desist order of the Commission after the same has become final either by lapse 
of time without appeal, or by final judicial determination, and, after a reagop. 
able opportunity usually accorded him to voluntarily get into compliance, he 
fails to do so, a suit for civil penalty is prepared and submitted to the Commis. 
sion for certification to the Department of Justice seeking statutory penalties 
for such violations. The only times he is not afforded such an opportunity js 
where it clearly appears that the violations must be willful and deliberate or 
that the respondent has been “stalling.” If there is a disagreement between the 
Compliance Division and the respondent as to whether or not the acts persisted 
in by him are violative of the order, he is given an opportunity to present his 
views both to the Compliance Division and through the Compliance Division jp 
writing to the Commission for consideration in determining whether it wishes 
to certify the suit. When certified the Department of Justice then sends the 
suit to the appropriate U.S. district attorney for filing and the matter is there 
after proceeded with with as much or as little assistance from the attorneys of 
the Compliance Division staff as the U.S. attorney deems desirable. 


ADJUDICATIVE PROCEEDINGS 





FORMAL 


— 


Issuance of complaint formally charging respondents with violations of laws 
administered by the commission. 

Initial decision of hearing examiner after trial.* 

Initial decision of hearing examiner based on stipulation-consent orders. 

Appeal from decision of hearing examiner.* 

Oral argument on decision of hearing examiner.* 

Decision on appeal or review by the Commission.* 


A 2919 


. 
~ 


> 


Question No. 2. Which of these final determinations are required by law or by 
current agency regulation (please cite the applicable regulation) to be made on 
the basis of a record of a hearing at which interested parties are entitled to 
present their views? 

Those determinations which are required by law or current regulation to be 
made on the basis of a record of a hearing at which interested parties are én- 
titled to present their views are indicated on the foregoing list set forth under 
question No. 1, by an (*) mark. 

The regulation applicable to quantity limit rules is on page 13, part II, sub 
part B. 

The regulations applicable to those procedures listed under “Adjudicative Pro 
ceedings”, supra, will be found in sections 5 and 12 of the Federal Trade Com- 
mission Act (15 U.S.C. 45 and 52), section 11 of the Clayton Act (15 U.S.C. 21), 
the Export Trade Act (15 U.S.C. 64), the Wool Products Labeling Act (15 U.S.C. 
68), the Fur Products Labeling Act (15 U.S.C. 69) and the Flammable Fabrics 
Act (15 U.S.C. 1192, 1194, and 1197). The method of making such final de 
terminations is provided by these statutes 

Question No. 3. In which of the instances listed in question 2 do you make 
determinations preliminary to the formal hearing in proceedings which are not 
made a part of the ultimate record on which decision is based? 
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The answer is—none. 
j Question No. 4. In what cases is it optional with the agency whether the 
a final determination is made on the basis of the record of a hearing at which in- 


> terested parties are entitled to present their views? What are the agency 
ne tandards used to determine whether a hearing will be held? 
and : In all of the procedures lisited in response to question No. 1, supra, not 
Fur, marked by an (*), there is no option exercised and such determinations are not 
lade required to be made solely on the basis of a hearing at which interested parties 
are entitled to present their views However, it should be understood that in 
gl] nonadjudicative procedures the staff is always ready to hear and usually 
Teh. does hear informally the views of any interested member of the public who 
vel cares to present them and full notice and opportunity to consult is given all 
sub- interested parties prior to the promulgation of ‘‘Guides, and ‘‘Trade Practice 
ntly | Rules” (see VII C and D, supra). ; 
pre. The agency standards used to determine whether a hearing will be held are 
ie those set forth in the Administrative Procedure Act. In accordance therewith, 
7 hearings are held at which interested parties are entitled to present their views 
in the course of establishing rules under the Wool, Fur, and Flammable Fabrics 
Act, and “Trade Practice Rules.” See also subpart D on page 15 of exhibit 1, 
and | “Rules of Practice and Procedure” formulated by the Commission with help 
pse and advice of its Committee on Administrative Procedure and other advisory 
on- groups or parties. It is there provided that any interested person, party or 
he | group may petition for the issuance, amendment, or repeal of any such rule. 
nis- | Question No. 5. Which final determinations are by law or by agency regulation 
ties (please cite the applicable regulation) not made on the basis of the record of a 
r is hearing at which interested parties are entitled to present their views? This list 
Or should include all determinations which may be based in part on a hearing but 
the for which the record is not the sole basis of decision. 
ted All those procedural determinations lisited in response to question No. 1 
his not marked by an (*) are not made on the basis of the record of a hearing, al- 
in though as above stated, interested parties are always entitled to present their 
hes views and such views are given consideration. 
the The only determinations which are based in part on a hearing but for which 
re the record of the hearing is not the sole basis are “Trade Practice Conference 
of Rules” “Wool, Fur, and Flammable Fabrics Rules” (see exhibit 1, pt I). 
Question No. 6. In which of your proceedings do you consider it improper 
for ex parte communications to be made to the agency ? 
It is considered by the Commission improper for ex parte communications to 
be made to a Commissioner or the hearing examiner in any adjudicative pro- 
WS ceeding after issuance and srevice of a complaint and prior to its determination 
by the decision of the Commission. 
Question No. 7. In which proceedings do you consider it desirable for effective 
administrative action that ex parte communications be allowed, but that such 
| communications are proper only if made a matter of public record? 
Answer. None. By this answer is meant that we do not consider it desirable 
for effective administrative action that ex parte communications be made a 
by matter of public record where ex parte communications are proper. We do not 
io consider ex parte communications proper, whether or not made a matter of 
to | public record, in connection with procedural determinations in adjudicative 
| proceedings, after the issuance and service of complaint and prior to the final 
be | decision of the Commission. 
. Question No. 8. In which proceeding do you consider it desirable for effective 
a | administrative action that ex parte communications be allowed and that such 
communications not be made a matter of public record? 
b- It is necessary for efficient and administrative action that the Commission 
Tecelve ex parte communications from its staff and the public and that such 
. communications be privileged and confidential except in matters pending for 
» adjudication by the Commission. Subpart G, section 3.28, page 25 of “Rules of 
) Practice for Adjudicative Proceedings” (exhibit 1) forbids any official or em- 
C ployee or agent engaged in the performance of investigational or prosecuting 
0s functions for the Commission, and any party, respondent or his agent or counsel 
. in that or factually related proceeding to participate or advise ex parte in any 
decision of the hearing examiner or of the Commission therein. This is in strict 
re conformity with section (c) “Separation of Functions” of section 5 of the 
it Administrative Procedure Act by which ex parte consultations are governed. 


Question No. 9. In answering questions 6, 7, and 8, to what extent would you 
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differentiate between communications of the agency staff to those in the agenc 
having the responsibility for decision, whether initiated by the decision mabe 
or by other agency members, and similar communications from those outside . 
the agency? If you do so differentiate please indicate specifically in what pro. 
ceedings communications from the agency staff to the decision makers (and thog 
of their immediate staff who participate in the process of decision) are highly 


desirable but should be made a matter of public record, and in which proceedings | 


unrecorded communications should be allowed. 

We consider it proper for the Commission having the responsibility for deci. 
sion in a case to request and receive ex parte advice from the General Counse} 
and other members of the staff provided no one of them has been engaged jy 
the performance of investigative or prosecutive functions in that or a factually 
related case. We do not consider it proper for the hearing examiner op the 
Commission to consult or receive ex parte advice from anyone outside of the 
— with reference to an adjudicatory matter pending before it or him fo 

ecision. 


Since the Administrative Procedure Act forbids only those officers and ep. | 


ployees or agents engaged in the performance of investigative or prosecuting 
functions in any case or factually related one from participating or advising the 
Commission in a decision and since it is evident that the Commission when jt 
feels necessary, should otherwise be entitled to consult its legal staff on matter 


of law and public interest, it is considered here that such advice is permissgibje | 


is privileged, and should not be made a matter of public record. 
It is considered that section 5(c) of the Administrative Procedure Act prevents 


the hearing examiner from consulting ex parte any person or party within or | 


without the agency, on any fact in issue. This provision of law has been serupv- 
lously observed. 

The CHairMAN. The committee will now be in recess until 10 
o’clock tomorrow morning. 

(Whereupon, at 12:40 p.m. the committee was recessed, to reconvene 
at 10 a.m. Friday, April 1, 1960.) 
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FRIDAY, APRIL 1, 1960 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m. in room 13834, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CuarrMAN. The committee will come to order. 

In continuing the hearings on H.R. 4800 and H.R. 6774 and other 
proposals respecting procedures of the regulatory agencies, today we 
are favored with the presence of representatives of the Interstate 


Commerce Commission. ’ ; 
Before we start, I should like to insert into the record at this point 
avy report that the Commission might already have submitted on 


these proposals. 

Under date of November 19, 1959, the reports were filed. ‘These 
will be included in the record. 

At the conclusion of Mr. Goff’s testimony there will also be included 
in the record a letter which I addressed to the Honorable Kenneth A. 
Tuggle, Chairman of the Commission, under date of July 15, 1959, and 
the response thereto. As it has been with other agencies, this reply 
will be included in the record following the testimony of Mr. Goff. 


(The reports referred to follow :) 
NOVEMBER 19, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Rep- 
resentatives, Washington, D.C. 


Deak CHAIRMAN Harris: Your letter of February 23, 1959, addressed to the 
Chairman of the Commission and requesting a report and comments on a bill, 
H.R. 4800, introduced by you, to amend the Communications Act of 1984, the 
Federal Aviation Act of 1958 (with respect to the Civil Aeronautics Board), the 
Federal Power Act, the Federal Trade Commission Act, the Interstate Commerce 
Act, and the Securities Exchange Act of 1934, to strengthen the independence 
and effectiveness, and increase the confidence of the public in the efficient, fair, 
and independent operation, of the regulatory agencies which administer such 
provisions of law, and for other purposes, has been considered by the Commis- 
sion and Iam authorized to submit the following comments: 

Only the provisions of title V of the bill relate specifically to the jurisdiction and 
functions of the Interstate Commerce Commission. Our comments, therefore, 
shall be confined to the provisions of that title. 

Part I of title V would add to the Interstate Commerce Act a new part I-A 
consisting of sections 101 through 108. Section 102(1) is crucial in that it defines 
the term “proceeding,” which controls the scope of sections 103-107, as (a) a 
proceeding involving adjudication, or (b) a proceeding involving rulemaking if 
(i) it is one in which the Commission affords, or is required by law to afford, 
interested persons an opportunity to participate through submission of written 
data, views, or arguments, with or without the opportunity to present the same 
orally, and (ii) if a notice of proposed rulemaking has been issued by the Com- 
mission, The terms “adjudication” and “rulemaking,” are defined in section 
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102(2) as having the same meaning as they have in section 2 (c) and (4d) of the 
Administrative Procedure Act, and would include all of the Commission’s p 
latory functions except certain types of investigations which do not result jn the 
issuance of a rule or order. The term “person” as defined in section 102(3) 
would include Members of Congress and any governmental agency. 

The proposed section 103 entitled “Improper Influence Exerted by Parties: 
Improper Conduct of Commission Members and Employees,” states in paragraph 
(a) that the Congress recognizes that: 

“* * * it is improper for any person, for himself or on behalf of any othe 
person, to influence or attempt to influence any vote, decision, or other action py 


the Commission or by any member or employee thereof, in any proceeding op | 
matter before the Commission by the use of secret and devious methods calculate | 


to achieve results by the exertion of pressures, by the spreading of false informa. 
tion, by capitalizing on friendships or business connections, by the offering of 
pecuniary or other inducements, by extending unusual hospitality, or by othe 
unfair or unethical means, rather than by reliance upon a fair and open presenta. 
tion of facts and arguments in accordance with established procedures,” 

It is noted that this paragraph applies to any “attempt to influence any Vote, 
decision, or other action by the Commission or by any member or employee 
thereof, in any proceeding or matter before the Commission.” Thus, the quote 
language would apply not only to decisions on the merits, but to decisions oy 
actions on all procedural matters. In addition, it would apply not only ty 
“proceedings” as defined in proposed section 102(1), but also to “matters” which 
are nowhere defined in the bill. Moreover, this proposed provision apparently 
would require “persons” to persuade or attempt to persuade the Commission only 
“by reliance upon a fair and open presentation of facts and arguments in accord. 
ance with established procedures.” 

We are in complete accord with and endorse the purpose of section 103(a) to 
prohibit various and subtle methods by which attempts could be made to influence 
improperly the administrative process. Nevertheless, while we seek to avoid a 
hypercritical reading of section 103(a), we are inclined to believe that it illus. 
trates the difficulty of drafting broad prohibitions which will cover all possible 
forms of impropriety without stripping the administrative process of its char. 
acteristic advantages of flexibility and relative informality. 

We recognize the dangers of relying upon interested and one-sided presenta. 
tions from representatives of parties and others, and, as representatives of the 
public interest, we can assume neither accuracy nor objectivity in statements 
untested by publicity or reply. At the same time, the proper discharge of the 
functions entrusted to the Commission by the Congress frequently requires 
action upon the basis of essentially ex parte statements and representations 
For example, it has been our experience in some uncontested finance proceed 
ings that it is only in informal discussions with the applicant that certain mat- 
ters can be resolved in the public interest without injury to the financial stand- 
ing of the applicant. Also, in determining applications for temporary motor 
earrier operating authority under section 210(a) of the act to meet an urgent 
need for service, the Commission must sometimes act quickly upon an appli- 
cation tested only by its knowledge and that of its staff as to relevant trans 
portation conditions. 

We mention these matters to urge that such legislation should not so formaliz 
administration as to prevent prompt action where necessary, or to cut off sources 
of information and possibilities for informal settlement of certain types of 
cases. It is our view that any legislation in this field should apply only to 
proceedings which must be determined solely upon the evidence received in a 
hearing and only after they have been noticed for hearing. 

Section 103(b)(1) would declare it improper for any member or employee 
of the Commission to— 

“Engage, directly or indirectly, in any business transaction or arranagemelt 
for profit with any person or any representative of any person, who has @ 
pecuniary interest in any proceeding or matter before the Commission and it 
connection with which the member or employee has any duty to perform.” 

Since we are not aware of any need for such a broad restriction, we suggest 
that the present restrictions of sections 11, 17(3), and 205(i) of the Interstate 
Commerce Act as to pecuniary interests and investments in carrier securities, 
are adequate. 

Section 103(b) (2) would declare it improper for any member or employee of 
the Commission to— 
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“Accept or solicit any money, gift, favor, unusual hospitality, loan, service, em- 
ployment, or thing of value from any person, or representative of any person, 
who has a pecuniary interest in any proceeding or matter before the Commis- 
sion and in connection with which the member or employee has any duty to 
perform.” TES ae? 2 (Le 

We suggest substitution of such words as “substantial gift or favor’ for the 
words “gift, favor,” so as to exclude from the prohibition the acceptance or 
exchange of minor amenities. We also suggest that the inclusion of the word 
“employment” might result in prohibiting any member and many employees of 
the Commission from considering a legitimate offer of employment with any 
carrier, any major shipper, or any law firm occasionally handling transporta- 
tion matters, since such persons might have pecuniary interests in proceedings 
before the Commission. We recognize that negotiations by Government em- 
ployees for private employment could give rise to conflicts of interest. However, 
it is suggested that any legislation on this subject adopt the approach of the fol- 
lowing provision from the Commission’s “Restatement of Ethical Principles” : 

“5, If a member or employee of the Commission entertains a proposal for 
future employment by any person subject to regulation by the Commission, 
such member or employee should refrain from participating in the decision of 
any matter in which such person is known to have a direct or substantial in- 
terest, both during such negotiations and, if such employment is accepted, until 
he severs his connection with the Commission.” 

Paragraph (c) of proposed section 103 provides : 

“The Congress hereby declares that it is improper for any member of the 
Commission, for a period of 2 years after termination of his membership, to 
appear in a representative capacity before the Commission in connection with 
any matter; or for any employee of the Commission, for a period of 2 years 
after termination of his employment, to appear before the Commission in a 
representative capacity in connection with any matter involving a subject 
matter directly connected with which such person was employed or performed 
duty while employed by the Commission.” 

We strongly recommend that this paragraph not be enacted in its present 
form. 

Historically, most members of the Commission have been lawyers. At the 
present time, 10 of 11 members of the Commission are lawyers. Also, the 
professional staffs of the General Counsel’s Office and the Bureau of Inquiry 
and Compliance, the group of approximately 100 hearing examiners, the group 
of approximately 100 attorney advisers who assist the Commission by drafting 
final reports, and the 37 personal assistants to the Commissioners, are lawyers. 
Over a period of years, every Commissioner and many of the employees, both 
lawyer and nonlawyer, will have “performed duty” “directly connected” with all 
or many of the “subject matters’’ which come before the Commission. Since the 
prohibition applicable to employees covers not only particular matters as to 
which they performed duty but also “any matter involving a subject matter” as 
to which they performed duty, the practical result would come close to imposing 
upon such employees almost the same rigid bar for 2 years as would be applied 
to former members of the Commission. 

Lawyers and many nonlawyers who serve aS members or employees of the 
Commission over a period of years become specialists in the transportation field. 
Thus, to prohibit a former member of the Commission from appearing before 
it in any matter for 2 years as a lawyer or nonlawyer practitioner, will in effect 
prohibit him from following his profession. Much the same drastic penalty 
for public service would be imposed upon many former lawyer and nonlawyer 
employees of the Commission. 

Few persons who serve as members or employees of the Commission could 
afford a 2-year disqualification from the transportation field to which they 
have devoted themselves while in the public service. In addition, persons who 
serve as members of the Commission (even for a full 7-year term as distinguished 
from a shorter unexpired term) have no assurance of reappointment even if 
they desire to continue in the public service. Indeed, if section 103(c) should 
be enacted into law, many highly qualified persons may be reluctant to accept 
al appointment as a member or employee of the Commission. We strongly op- 
pose enactment of section 103(c). 

We recognize, of course, that an ethical problem is presented if a former 
member or employee of the Commission appears before it in a representative 
capacity in connection with a particular set of facts upon which he took a position 
In his official capacity. 
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However, in our opinion, any legislation on this subject should 
than prohibit any former member or employee of the Commission 
ing in a representative capacity in connection with any particular 
which he acted in his official capacity. 

Under the provisions of proposed section 103(d) the Commission wo 
directed to prescribe regulations and procedures, and to take disciplinary 
action to enforce the prohibitions of paragraphs (a), (b), and (c) of section 
103. Among other things, the Commission would be empowered to take “action 
against the parties to proceedings.” The quoted language raises the question 
of whether, in the event of a violation of section 103(a), the Commission ma 
deny an application for some form of license or permission which it would 
otherwise find to be consistent with the public interest. (See Massachusetts 
Bay Telecasters v. F.C.C., 261 F. 2d 55 (C.A.C.C, 1958).) The application of 
such a sanction is too important to be left to implication, and we therefor 
recommend that the legislative purpose be made clear. 

Proposed new section 104 which relates to “off-the-record communications,” 
provides in paragraph (a) thereof as follows: 

“No person shall communicate, orally or by writing, with any member or ep. 
ployee of the Commission concerning the issues, merits, or disposition of any pro- 
ceeding before the Commission, with the intention that any participant or partici. 
pants in such proceeding will not receive knowledge of such communication: 
except that the Commission, by regulations not inconsistent with the policy de. 
clared in section 101(a), may exempt from this subsection (1) communications 
made by a member or employee of the Commission to another member or ep. 
ployee of the Commission in those cases in which, in the judgment of the Commis. 
sion, such exemptions are necessary to promote the expeditious and efficient 
discharge by the Commission of its duties, and (2) communications made by 
specified officers, departments, or agencies of the Federal Government in those 
eases in which, in the judgment of the Commission, such exemptions are neces. 
sary to enable the Commission, in the discharge of its duties, to secure necessary 
cooperation of such officers, departments, or agencies.” 

In our opinion, several serious questions are presented by this proposed para- 
graph. The crucial words are that “no person shall communicate, orally or by 
writing, with any member or employee of the Commission concerning the issues, 
merits, or disposition of any proceeding before the Commission.” The quoted 
language clearly applies to communications between members and employees of 
the Commission, since a later clause would expressly authorize the Commission, 
by regulation, to exempt from the prohibition “communications made by a mem- 
ber or employee of the Commission to another member or employee of the Com- 
mission in those cases in which, in the judgment of the Commission, such exemp- 
tions are necessary to promote the expeditious and efficient discharge by the Com- 
mission of its duties.” In order for the Commission to make reasonably prompt 
determinations in the hundreds of formal cases submitted to it each year, it must 
utilize a carefully organized system of staff assistance and advice. In view of 
this administrative necessity, we believe it important that any legislation on this 
subject make clear that agency members may have the unrestricted assistance of 
any Commission employees who have not engaged in prosecuting or investigating 
functions in a particular or factually related case. 

As noted above, the word “proceeding” as used in section 104(a) is defined 
in section 102 as including adjudication proceedings, and rulemaking in which 
(i) the Commission undertakes public rulemaking procedure, and (ii) a notice 
of proposed rulemaking has been issued by the Commission. The prohibition 
against communications concerning the issues, merits, or disposition of any pro 
ceeding involving adjudication would thus apply to the determination of appli- 
cations under section 210a of the Interstate Commerce Act for temporary motor 
carrier authority to meet an urgent need for service which existing carriers can- 
not provide. Frequently, in emergency situations, the Commission finds it neces- 
sary to act upon ex parte representations made to it by telephone or telegraph, 
with only the safeguard of the frank but ex parte recommendation of our Bureal 
of Motor Carriers local supervisor. 

Also, except in unusual circumstances, the Commission issues motor carrier 
safety regulations only after publication in the Federal Register of a notice t0 
interested persons of an opportunity to participate in the rulemaking, in accord- 
ance with section 4 (a) and (b) of the Administrative Procedure Act. It has 
never been suggested up to this time that in informal rulemaking of this nature 
(as distinguished from rulemaking governed by sections 7 and 8 of the Ad- 
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ministrative Procedure Act in which rules must be based upon evidence received 
in a formal hearing) the Commission was precluded from considering informa- 
tion obtained other than through the submissions of parties (including the 
agency )- (See, generally, Amrican Trucking Assns. v. U nited States, 344 U.S. 298, 
418-820 (1953) .) We do not construe the recent decision of the Court of Appeals 
for the District of Columbia in Sangamon Valley Television Corp. v. United 
states, decided May 8, 1959, as making any change in the law in this connection 
pecause in that case the court found (a) elements of adjudication as well as 
rulemaking, and (b) a departure from the implication of the Federal Com- 
munications Commission’s published rule of procedure that such rules would be 
hased only upon the data submitted in a noticed rulemaking proceeding. It is 
our view, therefore, that in the formulation of rules of general applicability in 
eh areas as motor earrier safety, the Commission should remain free to obtain 
and act upon relevant information from any source. 

We also wish to point out that in the determination of consolidation applica- 
tions under section 5(2) and security applications under section 20a of the 
Interstate Commerce Act, the Commission has been entrusted by Congress with 
considerable discretion as to whether a hearing shall be held. Both types of 
roceedings constitute “adjudication.” In such cases, we believe, as indicated 
above, that the Commission and its staff should be free to discuss the applications 
with interested parties in order to determine whether they involve issues on 
which a hearing should be held. 

It is also noted that the prohibition relates to the “issues, merits, or disposi- 
tio of any proceeding.” In this connection, it is our view that the prohibition 
should be limited to communications concerning the merits of proceedings. Such 
a limitation would clearly permit interested persons to make ex parte inquiries 
concerning the status of proceedings and the Commission to entertain such ex 
parte communications with respect to purely procedural matters as are often dis- 
posed of by both courts and administrative agencies without notice to other 
parties. 

With respect to the prohibition as it relates to those proceedings in which the 
Commission is represented by counsel we consider it desirable that interested 
persons should be free to discuss even the merits of the proceedings with such 
Commission counsel in order to keep open the door for settlement or compromise 
negotiations. 

Briefly summarized, our suggestions with respect to section 104(a) are as 
follows: It should be limited to proceedings in which the Commission’s decision 
isrequired by law to be based upon evidence received in a hearing, and should be 
applied to such proceedings only after they have been noticed or assigned for 
hearing. It should apply only to communications relating to the merits of such 
proceedings. It should apply only to such communications with members of 
the Commission or employees who assist it in the process of decision, and should 
not apply to communicatoins between members of the Commission or between 
members of the Commission and employees who assist it in the process of deci- 
sion. 

Section 105 would, in general, require that if any communication is made to 
the Commission or any member or employee thereof concerning a proceeding, 
such a Communication shall, if written, or, if oral, a written summary thereof, 
be promptly placed in the public file of the proceeding. Consistent with our 
recommendation with respect to section 104(a), we recommend that the require- 
ment of section 105 be made applicable only to communications made to members 
of the Commission or employees who assist it in the process of decision with re- 
spect to the merits of proceedings. We believe that it would be a waste of time 
for members and employees of the Commission to prepare and file a written sum- 
mary of the many oral communications which are received merely with respect to 
the status of proceedings. 

Proposed section 106(a) would prohibit any person from appearing for himself 
rim a representative capacity in any proceeding or matter before the Commis- 
sion without first filing with the Commission a written notice of appearance. 
Section 106(b) would require the Commission to “maintain a register in which 
there shall be entered the names and addresses of persons filing notices.” We 
suggest that it would be both more useful and practical to file such notices in the 
public docket of the particular proceeding involved. 

Section 107 provides penalties for violations of sections 104, 106(a), and 105, 
and section 108 provides that the provisions of proposed new part I-A of the 
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Interstate Commerce Act shall supersede and modify the Administrative Proce. 
dure Act to the extent that the proposed new part is inconsistent therewith 

Section 510(3) would add to section 11 of the Interstate Commerce Act @ hey 
paragraph (2) as follows: 

“The Commission shall choose a Chairman and a Vice Chairman from amo 
its membership for terms to be determined by the Commission, but no member 
shall serve as Chairman for more than three consecutive years, or, after hay; 
served a full term as Chairman, again serve as Chairman until a full term has 
elapsed after the termination of his term. The Vice Chairman of the Comp; 
sion shall act as Chairman in the absence or incapacity of the Chairman.” 

The Interstate Commerce Act presently makes no provision for the Selection of 
a Chairman of the Commission. However, the Commission annually elects , ! 
Chairman in order of seniority in point of service from among those Members 
of the Commission who have served at least 3 years. Accordingly, we See no | 
real necessity insofar as this Commission is concerned for the provision that ‘no 
member shall serve as Chairman for more than 3 consecutive years, or, afte 
having served a full term as Chairman, again serve as Chairman until a fyj 
term has elapsed after the termination of his term.” Moreover, such a restric. 
tion might prevent the Commission from continuing one of its members ag Chair. 
man during a time of emergency when continuity in the chairmanship would be 
in the public interest. We also recommend against enactment of the provision 
that the Commission shall choose a Vice Chairman and that “The Vice Chairman 
of the Commission shall act as Chairman in the absence or incapacity of the 
Chairman.” The Commission’s rules presently provide that in the absence of 
the Chairman the senior member of the Commission present shall be Acting | 
Chairman, an arrangement which always insures the presence of an Acting 
Chairman. 

Section 511 of the bil) would add to section 17 of the Interstate Commerce Agt 
a new paragraph (13) containing somewhat detailed provisions for the desig. 
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tion of each written opinion or report of the Commission. We are opposed to the 
enactment of this provision because it is impractical as applied to the large nun. 
ber of formal cases which are decided by the Commission annually. 

In addition, we wish to point out that the further provisions designed to in. 
sure that so far as possible each Commissioner will be responsible for the prep 
aration of substantially the same number of opinions with respect to every type 
of case decided by the Commission, is totally impracticable in view of the fact 
that most of the Commission’s business, including the issuance of formal reports, 
is done by divisions of three Commissioners, with such divisions and their men- 
bers specializing at any given time in, respectively, rates, finance, operating | 
rights, and safety and service. We feel that it would be impossible for the 
Commission to cope with its volume of work except under this system of divi- 
sions which is expressly authorized by section 17(1) of the Interstate Commerce 
Act. 

Section 511 would also add to section 17 a new paragraph (14) dealing with 
the prompt disposition of motions (‘‘motion” being defined as ‘‘a request to the 
Commission for any procedural or interlocutory ruling or relief”). It would 
provide that if the Commission fails to grant or deny a motion filed in any pro 
ceeding within 60 days, “the person filing such motion shall have the same 
rights and remedies as though the Commission had denied such motion on the 
day following the last day of such sixty-day period,” unless the Commission 
“for good cause shown on the record after affording notice and opportunity for 
hearing to parties to, and interested persons in, the proceeding” extends such 
period for not more than an additional 60 days. We are reluctant to oppose this 
proposal, since we recognize that excessive delay is the most valid complaint 
which may be made against the administrative process. Nevertheless, we are 
uncertain as to what this provision would accomplish because we do not know 
of any judicial remedies, for example, which are immediately available to any 
party by reason of the denial of requests for procedural or interlocutory relief. 
In any event, we suggest that the provision that the Commission may extend the 
period to not more than a total of 120 days only for good cause shown on he 
record after opportunity for hearing would be unworkable. Instead, we sug 
gest if the amendment is favorably considered, that the power to extend the 
period be based upon written findings of good cause which are made a part of the 
record in the proceeding. 

It is noted that this proposed measure would apply only to six of the many 
departments and agencies whose decisions, with certain exceptions, must be 


nation of a particular Commissioner to prepare or personally direct the prepara. 
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based on a hearing record. It would appear, therefore, if legislation of this 
nature is favorably considered, that it be made to apply across the board to all 
such departments and agencies. ' 
In general, we consider the proposed statute goes into too much minute detail, 
and that differing regulatory agencies cannot be cast into the same mold. Also, 
for the reasons stated above, we oppose enactment of title V of H.R. 4800. 
Bditorially, it is noted that the United States Code citation to the interstate 
Commerce Act in lines 11 and 12 on page 52 of the bill refers to sections 1-1022 of 
title 49 of the code. Attention is invited to the fact that these sections of the 
code embrace statutes other than the Interstate Commerce Act. Sections 81-124, 
for example, relate to the Bills of Lading Act, and sections 401—722 relate to the 
Civil Aeronautics Act of 1938 prior to its repeal by the Federal Aviation Act of 


1958. ‘ 
tfully submitted. 
— KENNETH H. TuaGcGie, Chairman. 


NOVEMBER 19, 1959. 
Hon. OREN HARRIS, oe 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak CHAIRMAN Harris: Your letter of May 1, 1959, addressed to the Chair- 
man of the Commission and requesting a report and comments on a bill, H.R. 6774, 
introduced by you, to amend the Communications Act of 1934, the Federal Avia- 
tion Act of 1958 (with respect to the Civil Aeronautics Board), the Federal 
Power Act, the Federal Trade Commission Act, the Interstate Commerce Act, 
and the Securities Exchange Act of 1984, to establish standards of conduct for 
agency hearing proceedings of record, has been considered by the Commission, 
and I am authorized to submit the following comments: 

H.R. 6774 is concerned with ex parte communications in proceedings before 
the Interstate Commerce Commission and five other independent regulatory 
agencies. Our comments, however, will be confined to section 5 of the bill, which 
relates specifically to this Commission. 

Section 5 of the bill would amend section 17 of the Interstate Commerce Act 
by adding new paragraphs (13) through (16). Proposed new paragraph 13(a) 
provides that in hearing proceedings which are subject to notice and opportunity 
for hearing and required by law to be based upon a hearing record, the agency’s 
determination and decision shall be based solely and exclusively upon the issues, 
pleadings, evidence, and contentions of record in the proceedings. Such pro- 
ceedings would include adjudications, hearings of record made subject by law 
to the procedure governing adjudications, and those which by the agency’s notice 
of hearing are made subject to the standards of conduct provided in paragraph 
13(a) and proposed new paragraphs (14), (15), and (16). 

We believe it desirable that the provisions of the bill should be limited, as 
they are by paragraph 13(a), to cases of adjudication and rulemaking “which 
are subject to notice and opportunity for hearing and required by law to be 
based upon a hearing record.” While the statutory and case law is not altogether 
precise as to the types of agency decision which must be based solely upon a 
hearing record (Wong Yang Sung v. McGrath, 339 U.S. 33), this is the test which 
governs the application of the formal procedural requirements of the Adminis- 
trative Procedure Act. It is logical to use the same standard to govern the 
application of prohibitions against ex parte communications. In addition, in 
a debatable case, it would seem that since, under proposed paragraph 13(¢), 
the notice of hearing in each proceeding must state whether it is or is not sub- 
ject to the provisions of paragraph 13(a), no one could be penalized under 
paragraphs 15 (b) and (c) and 16 (b) and (c) for relying upon a statement in 
the notice of hearing that the proceeding was not subject to the prohibition. 

“an also consider desirable the express provisions of paragraph (13) (b) 

“The requirements of subdivision (a) shall not apply to (1) agency actions 
which are adminstrative or executive in character; (2) administrative rulings 
or interpretations not subject to notice and hearing; (3) investigations; (4) 
rulemaking proceedings, except those governed by subdivision (a) above.” 
These provisions are important in that they make it clear that the Commission 
may obtain information from any source (1) in promulgating rules (such as 
motor carrier safety rules) which are not required by law to be based upon a 
hearing record, and (2) in the performance of such administrative functions as 
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determining whether to suspend new or proposed changes in rates pending j 
vestigation or whether to grant applications for temporary motor carrier an 
ing authority pursuant to section 210a of the Interstate Commerce Act, ; 

Proposed new paragraph (14) provides that— 

“It shall be unlawful for any agency member or hearing officer who presides 
over or participates in the decision or conduct of a hearing proceeding subject 
to subdivision (a) of paragraph (13) to permit, receive, entertain, or consider 
any ex parte private interview, argument, or communication. pertaining to his 
consideration or decision of such proceeding except in circumstances authorized } 
law or upon reasonable notice to all parties of record.” y 
It seems clear that this paragraph, like proposed paragraph (15) (a) is intended 
to apply only after a proceeding has been noticed for hearing, but this shoulq be 
made specific. This is an important limitation. For example, in proceedings 
under sections 5 and 20a of the Interstate Commerce Act, the Congress has given 
the Commission considerable discretion as to whether a hearing should be held 
in a particular case. It is important in such instances that the Commission 
and its staff be free to obtain information from applicants and others go that 
it may determine adequately whether the particular application involves isgyes 
which should be set for hearing. 

The prohibitions of proposed paragraphs (14), (15), and (16) relate only 
to communications with “any agency member or hearing officer who presides oyer 
or particpates in the decision or conduct of a hearing proceeding.” This Com. 
mission could not cope within a reasonable time with its huge volume of formal 
proceedings without utilizing the services of many Commission employees who 
draft final reports and otherwise assist in the final decision of cases. In ou 
opinion it would be just as improper for such employees to receive the prohibited 
communications as it would be for a member of the Commission to do so. There. 
fore, in order for the bill to accomplish its purpose effectively we recommend that 
it be amended so as to make the prohibitions therein applicable also to any en. 
ployee who assists the Commission in the process of decisions in proceedings. 

We strongly urge that the bill also be amended to make clear that the pro- 
hibitions do not apply to communications between members of the Commission 
or between members of the agency and employees who assist it in the process 
of decision. While it is assumed that the bill is not intended to preclude such 
necessary internal communications, the matter is far too important to be left 
to inference and possible future litigation. 

Paragraph (14) would make it unlawful for agency members and specified 
agency employees “to permit, receive, entertain, or consider” the prohibited ex 
parte communications. Particularly since this would be a criminal statute 
with heavy penalties, we urge that the words “permit, receive” be omitted as 
impractical. The impropriety of an oral statement often cannot be known with- 
out hearing at least part of it, and the impropriety of a written communica- 
tion ordinarily will appear only after reading it. Agency members and en- 
ployees should not be exposed to the risk that listening to or reading an u- 
invited communication might be interpreted as ‘willful’ under the penal pro 
visions of paragraph (15)(c). Moreover, it should be noted that if mere “re 
ceipt” of such a communication were sufficient to disqualify an agency member 
from participation in the particular case, there would be created a dangerous 
opportunity for a party to exclude from the determination of the case agency 
members thought to be unfavorable to such party’s position. 

The prohibition of paragraph (14) relates to “any ex parte private interview, 
argument, Or communication pertaining to his [agency member or hearing of- 
ficer consideration or decision of such proceeding except in circumstances 
authorized by law or upon reasonable notice to all parties of record.” Presum- 
ably, the exception for “circumstances authorized by law” is intended to cover 
those routine or emergency procedural matters which tribunals generally dis 
pose of without notice and hearing (see the exception in sec. 5(c) of the Ad- 
ministrative Procedure Act “for the disposition of ex parte matters as authorized 
by law”). The phrase “circumstances authorized by law” is not defined in the 
bill, and we are inclined to doubt the feasibility of drafting a precise definition 
covering the variety of procedural situations and emergencies in which a0 
agency should be able to act quickly upon the basis of ex parte communications. 
Accordingly, it is recommended that the words “pertaining to the merits of such 
proceeding” be substituted for the words “pertaining to his consideration or 
decision of such proceeding.” 
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; aragraph (15) (a) provides that 
— shana subject to subdivision (2) of paragraph (13) has been 
‘ed for hearing, if any such interview, argument, or communication con- 
oo a yaragraph (14) is received by an agency member or hearing officer 
ae 4 . eeamtiy make the communication, if written, or a true summary, if 
a “ aes with a statement of the circumstances, a matter of record in the 
— file of the agency with notice thereof to all parties.” 
* “this connection we believe that it should be made ciear that such com- 

Fe tons when placed in the “public file of the agency” shall not con- 
Ae yart of the evidentiary record of the proceeding. In terms of the docket 
po col of this Commission, we would urge that such communications should 
Paced in the correspondence section of the public docket of the proceeding, but 
aad not constitute part of the evidentiary record upon which the Commission's 

' st be based. 
to scachvesnents of proposed paragraphs (14) and (15) are not clearly 

stricted to ex parte communications relating to the merits of proceedings, the 
pe me of such communications might be such that the requirement of giving 
are thereof to all parties,” in addition to placing the communication in the 
public file, would impose an undue burden upon the agency. However, if, as sug- 
gested, the prohibitions are made to apply only to communications as to the 
merits of proceedings, we believe that the number of such communications would 
be so limited that the burden of giving notice would be inconsequential. wey 

Proposed paragraph (16) (a) would impose upon “any person,” a prohibition 
against ex parte communications which corresponds to the provisions of para- 
graph (14) applicable to “any agency member or hearing officer. Accordingly, 
our comments on paragraph (14) are equally applicable to paragraph (16) (a). 

Proposed paragraph (16) (c) provides that “Violation of subdivision (a) by 
and party to the proceeding or by anyone acting for or in his behalf, shall be 
good cause, in the agency’s discretion, for disqualification of such party.” The 
purpose of this provision, apparently, is to empower the Commission, in ap- 
propriate cases, by reason of a violation of paragraph (16) (a), to deny an 
application for some form of license or permission which it would otherwise 
find to be consistent with the public interest or required by public convenience 
and necessity. (See Massachusetts Bay Telecasters v. F.C.C., 261 F. 2d 55.) 

It appears that the aim of H.R. 6774 is to preclude attempts to influence im- 
properly the action of regulatory agencies such as this Commission without 
unduly formalizing the administrative process and without depriving the agen- 
cies of access to information which is essential to effective administration. It 
it noted, however, that the proposed measure would apply only to six of the 
many departments and agencies whose decisions, with certain exceptions, must 
be based on a hearing record. It would seem appropriate, therefore, if legis- 
lation of this nature is favorably considered, that it be made to apply across 
the board to all such departments and agencies. 

For the reasons stated above, we do not favor enactment of H.R. 6774 in 
its present form. However, we hope that the views which we have expressed 
will be of assistance in the drafting of any legislation upon this subject. 

Editorially, it appears that each of the figures “14,” “15,” and “16” in line 
23, page 12, of the bill should be in parentheses. It is also suggested in order 
to make the language of the proposed new paragraphs conform to the present 
language employed in section 17, that wherever reference is made to “agency” 
in the proposed new paragraphs it be changed to “Commission.” Similarly, it 
is suggested that the word “subdivision” be changed to “subparagraph” wher- 
ever it appears in the proposed new paragraphs. 

Respectfully submitted. 


KENNETH H. TuaGGte, Chairman. 
The CHarrman. We have before us Commissioner Goff, 2 member 
of the Interstate Commerce Commission, here to present the views of 
the Interstate Commerce Commission. 
Mr. Goff, we are glad to weleome you. Perhaps it would be advis- 


able for the record for you to show those who are here with you this 
morning. 
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STATEMENT OF ABE McGREGOR GOFF, COMMISSIONER, INTE). 
STATE COMMERCE COMMISSION; ACCOMPANIED BY HON. Jogy 
H. WINCHELL, CHAIRMAN; HOWARD G. FREAS, COMMIsSIongR, | i 
KENNETH H. TUGGLE, COMMISSIONER; RUPERT L. MURPHY 
COMMISSIONER; LAURENCE K. WALRATH, COMMISSIONER; poy. | 
ALD P. McPHERSON, COMMISSIONER; CHARLES A. WEBB, coy. | ™ 


MISSIONER; CLYDE E. HERRING, COMMISSIONER; AND ROBERT | ; 
W. GINNANE, GENERAL COUNSEL, INTERSTATE COMMERGR | 
COMMISSION | 01 


Mr. Gorr. Mr. Chairman, I think for the record I should inform you | S 
that there are present here this morning John H. Winchell, the present | 2 


Chairman ; Mr. Howard G. Freas, Mr. Kenneth H. Tuggle, Mr. Rupert | § 
L. Murphy, Mr. Laurence K. Walrath, Mr. Donald P. McPherson, Mp | bi 
Charles A. Webb, and our newest member, Mr. Clyde E. Herring. ; m 


TI have asked former Chairman Tuggle and our General Counsel, Mr, | o 
Robert Ginnane, to sit with me at the table. 


Mr. Chairman, the letter was addressed to Chairman Winchell, but] | a 
had testified on somewhat similar bills before the House Judiciary +b 
Committee on conflict of interest and ethics in the Government gener. | m 
ally about a month ago, so, since I was more or less familiar with this | bt 


general subject, Chairman Winchell asked me to undertake this o 
behalf of the Commission. 

Shall I proceed, Mr. Chairman ? 

The CuHarrMAn. Yes, you may proceed as you desire. 

Mr. Gorr. Very well, sir. 

Mr. Chairman and members of the committee, my name is Abe 
McGregor Goff. I am a member of the Interstate Commerce Commis. 
sion, and am appearing today to testify on its behalf on bills H.R. 4800 
and H.R. 6774, both of which relate to standards of conduct in pro- 
ceedings before six Federal regulatory agencies. With your permis- 
sion, Mr. Chairman, I shall discuss these measures in their numerical 
order. 


Esc 


H.R. 4800 | on 


Since only title V of this bill relates specifically to the jurisdiction 
and functions of the Interstate Commerce Commission, my comments 
shall be confined to the provisions of that title. 

Part I of title V would add a new part I-A to the Interstate Com- 
merce Act, consisting of sections 101 through 108. Proposed section | an 
101 contains a broad declaration of congressional policy which would | m™ 
be implemented in greater detail by subsequent sections. | 

Section 102(1) is of basic importance to the proposal since it defines | th 
“proceeding” which controls the scope of proposed sections 103 through 
107. 
Under this provision, the term “proceeding” is defined as “(a) 4 ne 

| 
! 


oe = ana 
= = mm 





proceeding involving adjudication,” or (b) a proceeding involving 
rulemaking if (1) it is one in which the Commission affords, or 8 
required by law to afford, interested persons an opportunity to partic: 
pate through submission of written data, views, or arguments, with or 
without the opportunity to present the same orally; and (2) if a note 
of proposed rulemaking has been issued by the Commission. 
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The terms “adjudication” and “rulemaking” are defined in para- 
h (2) of this section as having the same meaning they have in sec- 
tion 2(¢) and (d) of the Administrative Procedure Act. Plait) 

This would have the effect of including all of the Commission’s 

latory functions except certain types of investigations which do 
not result in the issuance of a rule or order. he term “person’ as 
defined in section 102(3) would include Members of the Congress and 
an governmental agency. : 

Proposed section 103(a) relates to improper means of influencing 
or attempting to influence votes, decisions, or other action by the Com- 
mission, or 2 member or employee thereof, in any proceeding or matter. 
Specifically condemned are the use of secret or devious methods caleu- 
lated to gain an advantage by (1) the exertion of pressures; (2) 
spreading of false information; (3) capitalizing on friendships or 
business connections; (4) the offering of pecuniary or other induce- 
ments; (5) the extending of unusual hospitality; or (6) other unfair 
or unethical means. 

This paragraph applies to any, and I quote, “attempt to influence 
any vote, decision, or other action by the Commission or by any mem- 
ber or employee thereof, in any proceeding, or matter before the Com- 
mission.” It would thus apply not only to decisions on the merits, 
but also to decisions or actions on all procedural matters. 

In addition, it would apply to “proceedings” as defined in proposed 
section 102(1) and to “matters,” a term which is nowhere defined in 
the bill. Moreover, it appears that this proposed provision would 
require “persons” to persuade or attempt to persuade the Commission 
only “by reliance upon a fair and open presentation of facts and argu- 
ments in accordance with established procedures.” 

While we are in accord with and endorse the purpose of section 
103(a), we are inclined to feel that it illustrates the difficulty of draft- 
ing broad prohibitions to cover all possible forms of impropriety with- 
out stripping the administrative process of its characteristic advan- 
tages of flexibility and relative informality. 

We, of course, recognize the dangers of relying upon interested and 
one-sided presentations from representatives of parties and others and, 
as representatives of the public interest, we can assume neither ac- 
curacy nor objectivity in statements untested by publicity or reply. 

At the same time, the proper discharge of the functions entrusted to 
the Commission by the Congress frequently requires action upon the 
basis of essentially ex parte statements and representations. For ex- 
ample, it has been our experience in some uncontested finance proceed- 
ings that it is only in informal discussions with the applicant that cer- 
tam matters can be resolved in the public interest without injury to 
the financial standing of the applicant. 

Also, in determining applications for temporary motor carrier op- 
erating authority under section 210(a) of the act to meet an urgent 
need for service, the Commission must sometimes act quickly upon an 
application tested only by its knowledge and that of its staff as to 
relevant transportation conditions. 

I bring these matters to your attention with the hope and to urge 
that such legislation as may be enacted by the Congress of this nature 
shall not so formalize the administrative process as to prevent prompt. 
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action where necessary, or to cut off sources of information and pos 
bilities for informal settlement of certain types of cases, 

It is our view that any legislation in this field should apply only 
to proceedings which must be determined solely upon the evidens 
received in a hearing and only after they have been set down fy 
hearing. 

Proposed section 103(b)(1) would declare it improper for any 
member or employee of the Commission to— . 

Engage, directly or indirectly, in any business transaction or arrangement fy, 
profit with any person, or any representative of any person, who has a pecunian 
interest in any proceeding or matter before the Commission and in Conneetio, 
with which the member or employee has any duty to perform. : 


We are not aware of any need for such a broad restriction ingofy 


as the Interstate Commerce Commission is concerned, and suggest that 
the present restrictions of sections 11, 17(3), and 205(1) of the Inte. 
state Commerce Act as to pecuniary interests and investments in cap. 
rier securities are adequate. 

Proposed section 103(b) (2) is addressed to the acceptance or solic. 
tation by any member or employee of the Commission of any money, 
gift, favor, unusual hospitality, loan service, employment, or thing of 


value from any person having a pecuniary interest in any proceeding | 


or matter before the Commission, and in connection with which suc 
member or employee has any duty to perform. 

The aims and purposes of this provision are obviously desirable 
The language employed, however, raises a question as to whether the 
Congress intends to prohibit, as improper, the acceptance of mina 
amenities. We at the Interstate Commerce Commission doubt if you 
dseire to prohibit the acceptance, for example, of a calendar, a souye 
nir ashtray, or an invitation to a trade luncheon. 

If the Congress does not wish to make the prohibition so all incl 
sive, the language could be modified to bar the acceptance of any sub- 
stantial gift, favor, or service. The Commission’s Restatement of 
Ethical Principles provides in this connection as follows: 

Members and employees of the Commission should not accept any loans or 
substantial gifts or favors from persons subject to regulation by the Commis 
sion, or who have a pecuniary interest in a matter pending before the Con- 
mission, or who represent others before the Commission. They should not accept 
from such persons unusual hospitality which is unwarranted by the personal 
relations of the parties. 

We also suggest that the inclusion of the word “employment” in 
proposed section 103(b) (2) might result in prohibiting any member 
and many employees from considering legitimate offers of employ 
ment with carriers, shippers, or any law firm handling transportation 
matters since such persons may have pecuniary interests in proceet- 
ings before the Commission. 

This provision might very well have the additional effect of creat: 
ing a serious handicap to the effective recruitment of persons posses 
ing specialized knowledge or skills. We all know that a very rel 
problem may arise in the way of a conflict of interest when a Gover: 
ment employee negotiates for private employment. 

We recommend that any legislation on this subject adopt the ap 
proach taken in the following provision from the Commission’s Re 
statement of Ethical Principles: 


SSS 
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If a member or employee of the Commission entertains a proposal for future 
employment by any person subject to regulation by the Commnianten, oon 
member or employee should refrain from participating in the decision of any 
matter in which such person is known to have a direct or substantial interest, 
poth during such negotiations and, if such employment is accepted, until he 
gevers his connection with the Commission. 

Paragraph (c) of proposed section 103 would prohibit any former 
member of the Commission from participating in a representative 
capacity in connection with any matter before the Commission for 
a period of 2 years following the termination of his membership. 

Former employees would be prohibited from appearing in such 
capacity for such period— 
in connection with any matter involving a subject matter directly connected 
with which such person was employed or performed duty while employed by 
the Commission. 

Historically, most members of the Commission have been lawyers. 
At the present time, 9 of its 10 members are admitted to the bar and 
are lawyers. Also, the professional statis of the General Counsel’s 
Office and the Bureau of Inquiry and Compliance, the group of ap- 
proximately 100 hearing examiners, the group of approximately 130 
attorney advisers who assist the Commission by drafting final reports, 
and the 39 personal assistants to the Commissioners, are lawyers. 

Over a period of years, every Commissioner and many of the em- 
ployees, both Jawyer and nonlawyer, will have “performed duty” 
“directly connected” with all or many of the “subject matters” which 
come before the Commission. 

Since the prohibition applicable to employees covers not only par- 
ticular matters as to which they performed duty, but also “any mat- 
ter involving a subject matter” as to which they performed duty, the 
practical result would come close to imposing upon such employees 
almost the same rigid bar for 2 years as would be applied to former 
members of the Commission. 

Considering that a lawyer, and in some instances, a nonlawyer, who 
has served as a member or employee of the Commission over a period 
of years becomes a specialist in transportation matters, we believe 
it readily apparent that this paragraph, as presently drafted, would 
impose an exceedingly heavy financial penalty upon prior service 
with the Commission. 

Few persons who serve as members or employees of the Commis: 
sion could afford a 2-year disqualification from the transportation 
field to which they have devoted themselves while in the public serv- 
ie. Although the bar is only for 2 years, only persons with inde- 
pendent means would be financially able to accept appointment to 
oremployment with the Commission. 

In addition, persons who serve as members of the Commission— 
even for a full 7-year term as distinguished from a shorter, unex- 
pired term—have no assurance of reappointment even if they desire 
tocontinue in the public service. 

Indeed, if section 103(c) should be enacted, it could very well have 
the effect of depriving the public of services of a class of specialists 
generally better qualified than others who have not had the benefit 
of experience with the Commission. We do not believe the economic 
loss in the field of transportation would be justified under so strict 
a prohibition. 
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Moreover, as I stated in connection with the proposed restrictions 
on negotiations for private employment, the Commission’s effopts 
to recruit capable personnel would very likely be hampered by gy¢j 
postemployment restrictions. Young lawyers are a fruitful sourg 
of recruitment. They perform valuable service to the Governmey 
in the lower grades, even though some later decide to enter priyajg 
practice or take employment with transportation companies or trade 
associations, 

We recognize, of course, that an ethical problem is presented jf, 
former member or employee of the Commission appears before it jy 
a representative capacity in connection with a particular set of facts 
upon which he took a position in his official capacity. 

It is our opinion, however, that any legislation on this subject should 
go no further than to prohibit any former member or employee from 
appearing in a representative capacity in connection with any particu- 
lar matter upon which he acted in his official capacity. To do other. 
wise would be to deny a single class freedom of choice and oppor: 


tunity under our American system and tend to penalize a Government | 


employee. 


For the reasons I have stated, we strongly recommend against enact. | 


ment of this paragraph in its present form. 

Under proposed paragraph (d) of section 103, the Commission 
would be directed to prescribe regulations and procedures and to take 
disciplinary action, to enforce the prohibitions of paragraphs (a), 
(b), and (c) of that section. 

Among other things, the Commission would be empowered to take, 
and I quote, “action against the parties to proceedings.” This lan- 
guage raises the question of whether, in the event of a violation of 
section 103(a), the Commission may deny an application for some 
form of license or permission which it would otherwise find to be con- 
sistent with the public interest. 

The application of such a sanction is, we feel, too important to be 
left to implication, and therefore recommend that the legislative pur- 
pose be made clear. 

Proposed section 104 would prohibit certain ex parte communics 
tions in proceedings before the Commission. The crucial language 
here is, and again I quote, “no person shall communicate, orally or by 
writing, with any member or employee of the Commission concerning 
the issues, merits, or disposition of any proceeding before the Com- 
mission.” 

This language clearly applies to communications between members 
and employees of the Commission, since a later clause expressly al- 
thorizes the Commission to exempt such communications from the 
prohibition where necessary for the expeditious and efficient discharge 
of its duties. 

In order for the Commission to make reasonably prompt determi 
nations in the hundreds of formal cases submitted to it each year, tt 
must utilize a carefully organized system of staff assistance and ad- 
vice. Because of this administrative necessity, we deem it important 
that it be made clear in any legislation on this subject that agency 
members may have the unrestricted assistance of any employee who 
has not engaged in prosecuting or investigating functions in a partic: 
lar or factually related case. 


| 





a aca 6m tere 


ne on 











INDEPENDENT REGULATORY AGENCIES LEGISLATION 741 
As I have previously pointed out, the word “proceeding” as used 
in section 104(a) is defined in section 102 as including adjudication, 
and rulemaking in which (1) the Commission undertakes public rule- 
making procedure; and (2) a notice of proposed rulemaking has been 
issued by the Commission. % de 

The prohibition against communications concerning the issues, 
merits or disposition of any proceeding involving adjudication would 
thus apply to applications under section 210a of the Interstate Com- 
merce Act for temporary motor carrier authority to meet an urgent 
need for service. 

Frequently, in emergency situations, the Commission finds it neces- 
sary to act upon ex parte representations made by telephone or tele- 
graph, with only the safeguard of frank but ex parte recommendation 
of our Bureau of Motor Carriers local supervisor. 

Also, except in unusual circumstances, the Commission issues motor 
carrier safety regulations only after publication in the Federal Reg- 
ister of a notice to interested persons of an opportunity to participate 
inthe rulemaking. It has never been suggested up to this time that 
in informal rulemaking of this nature the Commission was precluded 
from considering information obtained other than through the submis- 
sion of parties. See generally American Trucking Associations v. 
United States, 344 U.S. 298, 318-320 (1953). 

This is to be distinguished, of course, from rulemaking governed 
by sections 7 and 8 of the Administrative Procedure Act in which 
rules must be based upon evidence received in a formal hearing. It is 
our view that in the formulation of rules of general applicability in 
such areas as motor carrier safety, the Commission should remain 
free to obtain and act upon relevant information from any source. 

I believe it also pertinent to point out in this connection that in 
the determination of consolidation applications under section 5(2) 
and security applications under section 20a of the Interstate Commerce 
Act, the Commission has been entrusted by Congress with considerable 
discretion as to whether a hearing shall be held. 

Both types of proceedings constitute “adjudication.” In such cases, 
we believe that the Commission and its staff should be free to discuss 
the application with interested parties in order to determine whether 
they involve issues on which a hearing should be held. 

It is our further view that the prohibition should be limited to 
communications concerning the merits of proceedings, instead of, as 
the bill provides, to those concerning the “issues, merits, or disposi- 
tion” of proceedings. Such a limitation would clearly permit inter- 
ested persons to make ex parte inquiries concerning the status of 
proceedings. 

The Commission could then also entertain ex parte communications 
with respect to purely procedural matters such as those often disposed 
of by both courts and administrative agencies without notice to other 
parties. Since there are also some proceedings in which the Commis- 
sion is represented by attorneys, we also feel that in such cases, the 
parties and their representatives should be free to discuss with such 
Commission attorneys and investigators the handling of these cases. 

_Briefly summarized, our suggestions with respect to proposed sec- 
tion 104(a) are as follows: It should be limited to proceedings in 
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which the Commission’s decision is required by law to be based yyy 
evidence received in a hearing, and should be applied to such nhs 
ceedings only after they have been noticed or assigned for heariy 

It should apply only to communications relating to the merits i 
such proceedings, and only to such communications with members of 
the Commission or employees who assist it in the process of decision 
It should not apply to communications between members of the Com. 
mission or between members of the Commission and employees who 
assist it in the process of decision. 

Proposed section 105 would, in general, require that all communi- 
cations made to the Commission or to any member or employee cop. 
cerning a proceeding be promptly placed in the public file of the 
proceeding. If the communication is oral, a written summary would 
be filed. . 

Consistent with our recommendation respecting section 104(a), we 
recommend that, if adopted, this requirement be made applicable only 
to communications respecting the merits of a proceeding and only tp 
members of the Commission or employees who assist it in the process 
of decision. 

It would, we feel, be an unnecessary loss of time for members and 
employees to prepare and file written summaries of the many oral 
communications received merely concerning the status of proceedings, 

Proposed section 106(a) would prohibit any person from appearing 
for himself or in a representative capacity in any proceeding or matter 
before the Commission without first filing with the Commission 4 
written notice of appearance. 

Under section 106(b), the Commission would be required to main- 
tain a register of the names and addresses of persons filing such 
notices. In this connection, we suggest that it would be both more 
useful and practical to file such notices in the public docket of the 
particular proceeding involved. 

Section 107 provides penalties for violations of sections 104, 106(a), 
and 105, and section 108 provides that the provisions of proposed new 
part I-A of the Interstate Commerce Act shall supersede and modify 
the Administrative Procedure Act to the extent that they are incon- 
sistent. We have no particular comments to offer with respect to these 
sections. 

Proposed section 510(3) would add a new paragraph (2) to section 
11 of the Interstate Commerce Act providing that the Commission 
shall select a Chairman and Vice Chairman from among its member- 
ship. No member could serve as Chairman for more than 3 consect- 
tive years, nor serve again as Chairman until a full term had elapsed 
after the end of his term. 

At present the Interstate Commerce Act contains no provision re 
specting the selection of a Chairman or Vice Chairman. However, 
the Commission annually elects a Chairman in order of seniority im 
point of service from among those members who have served at least 
3 vears. We, therefore, see no real necessity insofar as the Interstate 
Commerce Commission is concerned for the restrictions on the term 
of office or on the time within which he may succeed himself. 

Such a restriction might prevent the Commission from continuing 
one of its members as Chairman during a time of emergency when 
continuity in the chairmanship would be in the public interest. We 
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also recommend against enactment of the provisions respecting the 
glection and duties of a Vice Chairman. 

The Commission’s rules presently provide that in the absence of 
the Chairman, the senior member of the Commission present shall be 
Acting Chairman. ‘This arrangement always insures the presence of 
an Acting Chairman. — 

Section 511 of the bill would amend section 17 of the act by adding 
anew paragraph (13) containing somewhat detailed provisions for the 
designation of a particular Commissioner to prepare, or personally 
direct the preparation of, each written opinion or report of the 
Commission. 

In view of the large number of formal cases decided by the Com- 
mission each year, we feel that this provision is impracticable and, 
therefore, recommend against its enactment. 

Under further provisions of this proposed pe each Com- 
missioner would, so far as possible, be responsible for the preparation 
of substantially the same number of opinions with respect to every 
type of case decided by the Commission. We consider this require- 
ment also to be altogether impracticable since most of the Commis- 
sion’s business, including the issuance of formal reports, is done by 
divisions of three Commissioners, with each division and its members 
specializing at any given time in rates, finance, operating rights, and 
safety and service, respectively. 

It would be impossible for the Commission to cope with its volume 
of work except under this system of divisions, which is expressly au- 
thorized by section 17(1) of the Interstate Commerce Act. 

Section 511 would also add to section 17 a new paragraph (14) deal- 
ing with the prompt disposition of motions. Motion is defined as “a 
request to the Commission for any procedural or interlocutory ruling 
or relief.” 

Under this proposal, if the Commission should fail to grant or deny 
a motion filed in any proceeding within 60 days, “the person filing 
such motion shall have the same rights and remedies as though the 
Commission had denied such motion * * *” unless the Commission 
“* * * for good cause shown on the record after affording notice and 
opportunity for hearing * * *” extends such period for not more than 
an additional 60 days. 

We are reluctant to oppose this proposal, since we recognize that 
excessive delay is the most valid complaint which may be made against 
the administrative process. Nevertheless, we are uncertain as to what 
this provision would accomplish because we do not know of any judi- 
clal remedies, for example, which are immediately available to any 
party by reason of the denial of requests for procedural or inter- 
locutory relief. 

In any event, we believe that the provision for the extension of the 
period to not more than a total of 120 days only for good cause shown 
on the record after opportunity for hearing would be unworkable. 
We suggest, instead, if the amendment is favorably considered, that 
the power to extend the period be based upon written findings of good 
cause which are made a part of the record in the proceeding. 

In concluding my comments on H.R. 4800, we note that it would 
apply only to six of the many departments and agencies operating 





744 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


under the Administrative Procedure Act and whose decisions, with 
certain exceptions, must be based on a hearing record. 

In general, we feel that the bill goes into too much minute detail anq 
that differing regulatory agencies cannot be cast into the same mold 
We therefore recommend, if legislation of this nature is favorably 
considered, that it be less detailed, and that it be applied across the 
board to all such departments and agencies. For the reasons [ have 
stated, we are opposed to the enactment of title V of H.R. 4800, 


H.R. 6774 


Mr. Chairman, I would now like to take up H.R. 6774, which jg 
concerned with ex parte communications in proceedings before the 
Interstate Commerce Commission, and the same five agencies covered 
by H.R. 4800. There are some areas of overlap between this bill and 

.R, 4800, and in the interest of conserving the committee’s time, | 
shall try to avoid being repetitious. 

As in the case of H.R. 4800, only one section of H.R. 6774 relates 
directly to the Interstate Commerce Commission. My comments, 
therefore, shall be limited to the provisions of section 5, which would 
add four new paragraphs, (13) through (16), to section 17 of the 
Interstate Commerce Act. 

Proposed new paragraph (13) would give statutory enunciation to 
the principle by which we at the Commission have always been guided. 
In brief, 1t provides that in proceedings which are subject to notice 
and opportunity for hearing and required by law to be based upona 
hearing record, the agency’s decision shall be based exclusively on the 
record made. 

Proceedings specifically included are (1) adjudications; (2) hear. 
ings of record made subject by law to the procedure governing adjudi- 
‘ations; and (3) those proceedings which by the agency’s notice of 
hearing are made subject to the standards of conduct provided in the 

roposed new paragraphs, 

If the bill receives favorable consideration, we subscribe to the view 
that its provisions should be limited—as they are—to cases of adjudi- 
cation and rulemaking which are subject to notice and opportunity for 
hearing and required by law to be based on a hearing record. 

This is the test which governs the application of the formal pro 
cedural requirements of the Administrative Procedure Act, and it 
seems entirely logical that the same standard should be used to govern 
the application of prohibitions against ex parte communications. 

We also consider desirable the protection afforded by proposed para 
graph (13) (c) since it appears that no one could be penalized for 
relying upon a statement in the hearing notice that a proceeding i 
not subject to the prohibitions. 

In addition, we favor those provisions of paragraph (13) (b) which 
expressly exclude from the application of paragraph (13) (a): 

(1) Actions that are administrative or executive in character; 

(2) Administrative rulings or interpretations not subject to 
notice and hearings; 

(3) Investigations; and 

(4) Rulemaking proceedings other than those governed by 
paragraph (13) (a). 
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These provisions are important since they would make it clear that 
the Commission 1s free to obtain information from any source what- 
aver in promulgating rules, such as motor carrier safety rules, and in 
the performance of such administrative functions as determining 
ghether to suspend rates pending investigation or whether to grant 
amporary motor carrier operating authority. 

nder proposed paragraph (14), it would be— 

*** ynlawful for any agency member or hearing officer who presides over 
or participates in the decision or conduct of a hearing proceeding subject to 
subdivision (a) of paragraph ( 13) * * * to permit, receive, entertain, or con- 
sider any eX parte private interview, argument, or communication pertaining to 
his consideration or decision of such proceeding, except in circumstances author- 
ized by law or upon reasonable notice to all parties of record. 

While it appears that these prohibitions are intended to apply only 
after a proceeding has been noticed for hearing, as provided in pro- 

paragraph 16) (a), it is not expressly so stated. It is important 
that this limitation be spelled out since, under sections 5 and 20a of 
the Interstate Commerce Act, for example, the Commission has been 
given considerable discretion by the Congress to determine whether 
a hearing should be held in a particular case. In such instances, it is 
important that the Commission and its staff be free to obtain infor- 
mation from applicants and others in order to make an adequate 
determination as to whether a particular application involves issues 
which should be set down for hearing. 

The prohibitions in proposed paragraphs (13, (14), and (16) relate 
only to communications with “any agency member of hearing officer” 
who presides over or participates in the decision or conduct of a hear- 
ing proceeding. se 1) 

At the Commission we could not possibly cope, within a reasonable 
time, with the large volume of hearing proceedings that we have 
without utilizing the services of many employees (other than hear- 
ing officers) who draft final reports and otherwise assist in the final 
decision of cases. 

We do not, therefore, feel that the bill goes far enough in this 
respect since, in our view, it would be just as improper for these 
employees to receive the prohibited communications as it would be 
fora member of the Commission or a hearing officer to do so. 

Hence, we suggest that the bill, if favorably considered, be amended 
to make the prohibitions applicable also to any employee who assists 
the Commission in the decision process. Conversely, we strongly urge 
that the bill be amended to make it clear that the prohibitions do not 
apply to communications between agency members or between agency 
members and employees who assist them in the process of decision. 

While we do not believe that the bill was intended to have this 
effect, the matter is far too important to be left to inference and pos- 
sible future litigation. 

With respect to the provisions of paragraph (14), making it unlaw- 
ful for agency members and specified agency employees “to permit, 
Tecelve, entertain, or consider” the prohibited communications, we 
recommend that the words “permit, receive” be omitted as impractical. 

We suggest this change since the impropriety of oral statements and 
written communications cannot be determined until after hearing or 
reading a part of them. Agency members and employees should not, 
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therefore, be exposed to the risk of incurring the heavy penaltig 
provided for listening to or reading an uninvited communicatig 
which might be interpreted as “willful” violation within the Meaning 
of paragraph (15) (c). 

I would also like to point out in this connection that if mere “receip(’ 
of such a communication were sufficient to disqualify an agency mep, 
ber or hearing officer from participation in a particular case, a party | 
might resort to this as a device to exclude from the determination of | 
the case agency members or hearing officers whom he believed to y | 
unfavorably disposed to his position. 

Finally, in regard to paragraph (14), we recommend that the phng 
“pertaining to the merits of such proceeding,” be substituted for th 
phrase “pertaining to his consideration or decision of such proceeding? 

As it now stands, the prohibitions of this section relate to— q 
any ex parte private interview, argument, or communication pertaining to pj 
[agency member’s or hearing officer’s] consideration or decision of such proceaj. 
ing except in circumstances authorized by law or upon reasonable notice to qj 
parties of record. 


Oe meen 


The phrase “circumstances authorized by law” is not defined in the 
bill, but presumably this exception is intended to cover the routine o 
emergency procedural matters which tribunals generally dispose of 
without notice and hearing. The exception here seems comparable to 
the exception embodied in section 5(c) of the Administrative Ppp. 
cedure Act “for the disposition of ex parte matters as authorized by 
law.” ’ 

Rather than undertake the formidable task of drafting a precise def- 
nition covering the variety of procedural situations in which an agency 
should be able to act expeditiously, on the basis of ex parte commun 
cations, we recommend the adoption of the substitute language sug. 
gested. This we do in the belief that it would seem to bar the pr- 
hibited communications in the area where they could be truly ham- 
ful, and that is in connection with the merits of a proceeding. 

Proposed paragraph (15) (a) provides, in substance, that all pr- 
hibited communications shall be made a matter of record in the 
agency’s public file and that notice thereof shall be given to all parties 

If this requirement, which is similar to proposed section 105 in HR. 
4800, is not confined to communications pertaining to the merits of 
proceeding, as suggested, the volume thereof might be such as to place 
an undue burden upon an agency. 

On the other hand, if the prohibited communications are limited to 
those relating to the merits of a case, the number of prohibited commt- 
nications would not be of such consequence. 

In this connection, it should also be made clear that. such a commu 
cation, when placed in the public file, shall not constitute a part of the 
evidentiary record. In terms of our docket practices, this would meal 
that, such communications would be placed in the correspondence se: 
tion of the public docket, which is not a part of the evidentiary recor 
upon which a decision is based. ; 

Proposed paragraph (16)(a) would impose upon “any person”! 
prohibition against ex parte communications which corrresponds tothe 
provisions of paragraph (14) applicable to agency members and hear 
ing officers. 

My comments regarding paragraph (14) are, therefore, equally ap 
plicable here, and I shall not take the committee’s time to repeat them 
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alti | Under paragraph (16) (c), violations of paragraph (16) (a) would be 
lcatig | grounds for disqualification, in the Commission’s discretion, of the 
eaniny offending party. - 

The purpose of this provision, apparently, is to empower the Com- 
eceipi’ | mission, in appropriate cases, to deny an application for some form 
Mem. — of license or permission which it would otherwise find to be consistent 
| party | with the public interest or required by public convenience and neces- 
‘on of f sity. gt ly la 
L to be It appears that the aim of H.R. 6774 is to preclude attempts to 

| influence improperly the action of regulatory agencies such as this 
Phrig | Commission without unduly formalizing the administrative process 
for the | and without depriving the agencies of access to information which is 
ding” | essential to effective administration. 

As in the case of H.R. 4800, however, the proposed measure would 
tobi | apply only to six of the many departments and agencies whose de- 
roe | cisions, With certain exceptions, must be based on a hearing record. 
e to all We, therefore, again recommend if legislation of this nature is 

favorably considered that it be made to apply across the board to all 
inthe | such departments and agencies. 
ine or Mr. Chairman, that concludes my testimony on H.R. 6774. In 
ose of | summation, I would say, as my comments indicate, that the Commis- 
bleto | sion does not favor the enactment of this bill in its present form. 
: Pr} However, I hope the views that I have expressed will be of some as- 
ed by | sistance in the drafting of legislation on this subject, if such legisla- 

| tion is deemed necessary. 


e defi (The letter of July 15, 1959, and the Commission reply, are as fol- 
gency | lows:) 
muni- JULY 15, 1959. 


> Siig: Hon. KenNETH H. TUGGLE, 
: Chairman, Interstate Commerce Commission, 
> pro- Washington, D.C. 


1arM- Deak Mr. TuGGLeE: As you know, the subcommittee is currently engaged in 
aiding the House Committee on Interstate and Foreign Commerce to reexamine 

| pro. proposed legislation dealing with improper influences on agency decision and 
n the | & Parte communications generally. Many of the comments and criticisms of 
. this legislation made by agency members at our recent panel discussions have 
ries proved extremely helpful. We would like to continue calling on the agencies 
HR for aid in drafting legislation which will be effective and yet, at the same time, 
sofa not unduly hamper agency action. In order to draw upon your firsthand knowl- 
place edge of agency procedures we have prepared a brief series of questions. Al- 
though we realize that some of the information we are requesting is available 


in scattered form elsewhere, we feel it would be helpful to us to bring together 


ed to in one place some of the basic material for our reexamination of the legislation. 
nmu- In answering these questions, please be specific in listing the procedures which 


the questions call for. We are interested, at the present time, in the partic- 
ularized functions at the agency and not in general categories or classifications. 


nun: The term “proceeding” as used in the questions is not based on the definitions 
f the of that term contained in any proposed legislation. It is merely a generalized 
meal reference to the functions of the agency, and, as such, includes adjudication, 
. see rulemaking, investigation, as well as other agency processes which do not fall 
cord within a recognized classification. j 
‘ If you find that our questions are incomplete, or think that any other informa- 
, tion might be helpful, please feel free to set forth additional material separately 
mn” a from the answers to the specific questions. 
othe The following are the questions we have prepared. We would greatly ap- 
rear: preciate having this information by July 27, 1959. 
1, Please list and briefly characterize as to subject matter all of the pro- 
cedures of your agency which result in a final determination of any kind. This 
y ap includes determinations as to the desirability of agency action, e.g., the pro- 
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ceeding leading to a determination whether enforcement procedures should be 
invoked. 

2. Which of these final determinations are required by law or by current 
agency regulation (please cite the applicable regulation) to be made on the basig 
of a record of a hearing at which interested parties are entitled to present their 
views? 

3. In which of the instances listed in question 2 do you make determinations 
preliminary to the formal hearing in proceedings which are not made a part of 
the ultimate record on which decision is based? 

4. In what cases is it optional with the agency whether the final determina. 
tion is made on the basis of the record of a hearing at which interested partieg 
are entitled to present their views? What are the agency standards useq to 
determine whether a hearing will be held? 

5. Which final determinations are by law or by agency regulation (please 
cite the applicable regulation) not made on the basis of the record of a hearing 
at which interested parties are entitled to present their views? This list should 
include all determinations which may be based in part on a hearing but for which 
the record is not the sole basis of decision. 

6. In which of your proceedings do you consider it improper for ex parte 
communications to be made to the agency? 

7. In which proceedings do you consider it desirable for effective administra. 
tive action that ex parte communications be allowed, but that such communica. 
tions are proper only if made a matter of public record? 

8. In which proceedings do you consider it desirable for effective administra. 
tive action that ex parte communications be allowed and that such communica. 
tions not be made a matter of public record? 

9. In answering questions 6, 7, and 8, to what extent would you differentiate 
between communications of the agency staff to those in the agency having the 
responsibility for decision, whether initiated by the decision maker or by other 
agency members, and similar communications from those outside of the agency? 
If you do so differentiate, please indicate specifically in what proceedings com- 
munications from the agency staff to the decision makers (and those of their 
immediate staff who participate in the process of decision) are highly desirable 
but should be made a matter of public record, and in which proceedings un- 
recorded communications should be allowed. 

Thank you very much for making this infermation available to us. With 
your cooperation, we should be able to present effective and workable legislation, 

Sincerely yours, 
OREN Harris, Chairman, 





INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., March 31, 1960. 

Hon. OREN HARRIS, 

Chairman, Special Subcommittee on Legislative Oversight of the House Com- 
mittee on Interstate and Foreign Commerce, George Washington Inn, 
Washington, D.C. 

Drak CHAIRMAN Harris: This is in further reply to your letter of July 15, 
1959, in which you requested detailed information with respect to the proceedings 
of this Commission in relation to proposed legislation dealing with improper 
influences on agency decision and ex parte communications generally. 

For convenience, your questions and our answers are set forth together. I 
believe that your questions 1 and 2 can be answered usefully together, as follows: 

“1, Please list and briefly characterize as to subject matter all of the procedures 
of your agency which result in a final determination of any kind. This includes 
determinations as to the desirability of agency action, e.g., the proceeding lead- 
ing to a determination whether enforcement procedures should be invoked. 

“2, Which of these final determinations are required by law or by current 
agency regulation (please cite the applicable regulation) to be made on the basis 
of a record of a hearing at which interested parties are entitled to present 
their views?” 


| 
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| res which result ina final Final determination required to be 
ca eat determination made upon the basis of a record of a 
Tent hearing * 

"tvs 1, Complaints filed under section Yes. Section 13 of act. 


13(1) of the Interstate Commerce Act 
tio may raise a broad variety of issues as 
tot to whether railroads and other carriers 

pal pject to part I of the act have done 
Li : - omitted doing anything in violation. 
ies Under section 13(2), the Commission 


rtieg : ‘pt 
‘ts own motion may investigate such 

7 pe omissions with the same powers 
and authority as when it acts upon 

ae complaint. These complaint proceed- 
i. ings under section 13 involve a wide 
= range of questions as to carrier obli- 


tions, such as under sections 1(4), 
v5), 1(6), 1(9), 2, 3(1), 3(4), 4, 
a | ete, Similar complaint and investiga- 
tion provisions appear in parts II, III, 


tra- 

i IV of the act. 

Te ? Proceedings under section 1(14) Yes. 
tra (a) to establish rules with respect to 


‘ ' ar service by railroads, including the 
‘a: | compensation to be paid by a railroad 
for the use of a car owned by another 
- (per diem charges). ; oT 
° 8. Proceedings under section 1(15) Hearing optional with Commission. 
hee for the establishment of emergency car Section 1(15). 


ey? service rules (including joint use of 

om terminals, traffic priorities, and em- 

aetE bargoes). 

ible 4, Proceedings under section 1(16) Hearing optional. Section 1(16). 

wu involving the rerouting of traffic which 

i a railroad is unable to handle. ; 

ith 5. Proceedings under section 1(18)- While section 1(19) empowers the 
on. 


(20) on applications for certificates of Commission to make regulations as to 
public convenience and necessity au- hearings, the Commission in practice 
thorizing the extension or abandon- holds hearings except in certain cases 
ment of a line of railroad. in which the applications are not 
opposed. 
6. Proceedings under section 1(21) to Yes. 

compel a railroad to provide itself with 

| safe and adequate facilities or to ex- 





| tend its line. 
a 7. Proceedings under section 3(2) No. 
ma, to prescribe rules and regulations as to 
the time within which railroads and 
15, express companies must collect their 
igs charges. 
er 8. Proceedings under section 3(5) to Yes. 
|} determine whether a railroad should 
I be required to permit another railroad 
Ss: | to use its terminal facilities. 
reg 9. Granting relief from the long-haul No. 
les short-haul restrictions of section 4. 
id- 10. Under section 5(1), the approval Yes. 
or disapproval of pooling agreements 
nt between carriers, 
sis 
nt ? “Hearing” is used as including the presentation of evidence in contested cases either 
orally or in written form. 
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Procedures which result in a final 
determination 


11. Under section 5(2), determina- 
tion of applications for approval of car- 
rier mergers, acquisitions of control, 
and trackage agreements. 


12. Under section 5(14)-—(16), to de- 
termine whether a railroad illegally 
controls or has an interest in a common 
carrier by water operated through the 
-anama Canal or elsewhere, or whether 
a railroad should be allowed to acquire 
control of or an interest in a common 
carrier by water not operated through 
the Panama Canal. 

13. Under section 5(a), to determine 
applications by rail, water, or motor 
earriers or by freight forwarders for 
approval of an agreement among car- 
riers relating to rates, ete. 

14. Under section 6(3), authorizing 
railroads to make rates effective upon 
less than the usual 30 days’ notice. 

15. Under section 6(6) the prescrip- 
tion of rules governing the form and 
manner for publishing and filing tariffs. 

16. Under section 6(6) the rejection 
of tariffs not in accordance with the 
Commission’s rules. 

17. Under section 6(11), to require a 
railroad to establish a physical con- 
nection with the dock of a common c¢ar- 
rier by water, and to establish propor- 
tional rates on traffic which has a prior 
or subsequent movement by water. 

18. As indicated above, section 18 (1) 
and (2) contain the Commission’s gen- 
eral authority to enforce the Interstate 
Commerce Act. Under section 13 (3) 
and (4), to determine whether an intra- 
state railroad rate or fare discriminates 
against shippers or localities in inter- 
state commerce or imposes an undue 
burden upon interstate commerce. 

19. Under section 13a(1), to deter- 
mine whether to investigate and 
whether to suspend pending investiga- 
tion a railroad’s proposed discontin- 
uance or change in the operation of an 
interstate train or ferry, and whether 
to require continuance of the operation 
or service of such train or ferry. 
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Final determination required to. 
made upon the basis of a record of. 
hearing * ae 


Section 5(2)(b) provides that if th 
Commission shall consider it Necegga ’ 
in order to determine whether the fing 
ings specified below may properly he 
made, it shall set said application for 
public hearing; and a_ public hea i 
shall be held in all cases where canna 
by railroad are involved unless ‘ 
Commission determines that a public 
hearing is not necessary in the public 
interest. When Commission proceeds 
under section 5(7) to determine whethe 
there has been a violation of section 
5(7), it must hold a hearing. . 

Yes. 


Yes. 


No. 


Yes. 


The Commission may determine not 
to hold a hearing. It must hold a hear- 
ing before it requires the railroad to 
continue the service. 


1“Hearing” is used as including the presentation of evidence in contested cases either 
orally or in written form. 
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procedures which result in a final 
determination 


99, Under section 13a(2), to deter- 
mine whether to grant an application 
by a railroad for authority to discon- 
tinue or change the operation or service 
of an intrastate train or ferry. 

91, Under section 15(1), the prescrip- 
tion of just and reasonable rates or 
minimum or maximum rates for rail- 

Ss. 
. Under section 15 (3) and (4), the 
prescription of through routes and 
joint rates for railroads and for rail- 
roads and common carriers by water. 

98. Under section 15(6) the prescrip- 
tion of divisions of joint rates between 
the carriers participating in such joint 
rates. 

24, Under section 15(7), the Com- 


Final 


7ol 


determination required to be 
made upon the basis of a record of a 
hearing * 


Yes. 


Yes. 


Yes. 


In determining whether or not to 


mission is empowered to suspend for suspend, the Commission is not required 


not more than 7 months the operation 
of any new rate pending an investiga- 
tion into the lawfulness of the rate. 

25. Under section 15(13), the deter- 
mination of reasonable charges to be 
paid by carriers for transportation 
services or instrumentalities furnished 
by shippers. 

26. Under section 19a, to ascertain 
the value of the properties of railroads 
and pipelines. 

27. Under section 20(1)—(5), to re- 
quire annual and other reports from 
railroads, uniform systems of accounts, 
rates of depreciation, ete. 

28. Under section 20a, to determine 


to hold a hearing. 


Yes. 


Yes. 


No. 


Section 20a(6)—State authorities 


applications by carriers for authority 
to issue securities. 


may make representations to the Com- 
mission, and “The Commission may 
hold hearings, if it sees fit * * *.” 

29. Under section 20b, to determine Yes. 
applications for modification of railroad 

financial structures. 

30. Under section 22(1), to authorize No. 
railroads to give reduced rates on dis- 
aster relief shipments. 

31. Under section 25, to require a rail- 


Probably. 
road to install specified safety devices. 


I have summarized above, in response to questions 1 and 2 of your letter, 
the proceedings contemplated by part I of the Interstate Commerce Act which 
applies largely to railroads. Parts II, III, and IV of the act apply, respectively, 
to motor carriers, water carriers, and freight forwarders. These parts are 
hore or less modeled upon the regulatory patterns of part I, and there would 
appear to be no advantage in repeating all of the corresponding provisions of 
these parts. However, there are summarized below the principal types of 
proceedings under part Il which have no close counterpart under part I. Also, 
the proceedings enumerated above and below illustrate the Commission’s func- 
tions under such related statutes as the Safety Applicance Acts. 
ee 


1“ ’ ‘ : s 
Hearing” is used as including the presentation of evidence in contested cases either 


orally or in written form. 
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Procedures which result in a final 
determination 


82. Under section 204(a) (1)-—(4), the 
Commission is empowered to issue rules 
governing motor carrier records, uni- 
form systems of account, safety, and 
qualifications and maximum hours of 
service of employee. 

33. Under 204(a) (4a), to exempt and 
to revoke exemption of transportation 
solely within a State from Federal reg- 
ulation. 

34. Section 204(c) confers upon the 
Commission general power to investi- 
gate and to compel compliance (as with 
cease-and-desist orders) with part II of 
the act. 

35. Section 204(e)-—(f,) to prescribe 
regulations governing the leasing of 
motor vehicles to motor carriers. 

36. Under sections 206, 207, and 208, 
the determination of applications for 
motor common carrier certificates of 
public convenience and necessity. 

36a. Under section 7 of the Transpor- 
tation Act of 1958, the determination of 
applications for “grandfather” appli- 
cations to transport previously ex- 
empted agricultural commodities. 

37. Under section 209, the determina- 
tion of applications for motor contract 
carrier permits. 

88. Under section 210a(a), to grant 
temporary motor carrier operating au- 
thority to satisfy an immediate and ur- 
gent need for service which existing 
carriers cannot meet. 

39. Under section 210a(b), to au- 
thorize, pending determination of an 
application under section 5, one motor 
carrier to operate the properties of an- 
other motor carrier to preserve the 
latter’s properties, etc. 

40. Under section 211, the issuance of 
brokers’ license. 

41. Under section 212(a), the revo- 
cation or suspension of certificates, per- 
mits, and licenses. 

2. Under section 212(b), the trans- 
fer of certificates or permits (in cases 
not governed by sec. 5). 

48. Under section 212(c), the con- 
version to common carrier status of con- 
tract carriers whose operations do not 
conform to the new definition of con- 
tract carriers added in 1957. 

44. Under section 215, the issuance 
of rules governing the filing and ap- 
proval by motor carriers of insurance 
policies and other security for the pro- 
tection of the public. 

45. Certain functions under section 
77 of the Bankruptcy Act relating to 
railroad reorganizations. 


Final 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 


determination required to hel 
made upon the basis of a recorg ofc | 
hearing * 


No. 


Yes. 


, No. 


Yes, except that some unopposed 4p. 


plications are granted without heath 


Same as above. 


Same as above. 


No. 


Same as under 36. 


Yes, except that certificates, ete., may 


be suspended without hearing on sp | 
cified grounds. 


No. 


Same as 36. 


Yes, 


1“Hearing” is used as including the presentation of evidence in contested cases elthet 


orally or in written form. 
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3. In all of the proceedings listed in response to question 2, certain procedural 
nestions are raised in informal discussions or deliberations which are not made 
Sart of the subsequent formal record. Such questions would include the time 
and place of hearing and consolidation with similar or related matters. Again, 
if the proceeding is one instituted by the Commission (as distinguished from 
the filing of a complaint or application by a private party) the determination 
to institute the proceeding may have been the result of an investigation by the 
Commission's staff. The information obtained in such preliminary investiga- 
tion would not be a part of a subsequent formal record except to the extent 
that it was formally introduced as evidence. 

A formal determination after hearing as to the lawfulness of a new rate 
(see item 24 above) is often preceded by an informal proceeding under section 
15(7) (or corresponding provisions of other parts of the act) on written pro- 
tests asking that the rate be suspended pending investigation. Such protests, 
and the reply of the carrier proposing the rate, do not become a part of the 
subsequent record in a proceeding to determine the lawfulness of the rate, except 
by stipulation of the parties. ' ; ol. on 

Similarly, the application and other papers involved in the Commission’s 

nt or denial of temporary motor carrier operating authority pursuant to 
section 210a(a) (see item 58 above) pending the determination of an application 
for permanent authority, are not made a part of the formal record in the per- 
manent application proceeding. 

4, Of course, with respect to all matters in which a hearing is not required 
by the act or by due process of law, the Commission may in its option hold a 
hearing where it believes that such will be in the public interest. For example, 
although not required to do so, the Commission held extensive hearings prior 
to the promulgation of its original motor vehicle leasing rules and prior to its 
extensive interpretation of the agricultural commodity exemption in section 
203(b) (6). 

In addition, certain sections of the act specifically provide that hearings 
shall be optional. For example, in the establishment of emergency car service 
rules under section 1(15), or in rerouting traffic under section 1(16), hearings 
are optional and rarely if ever held. In this instance, the standard for de- 
termining whether a hearing will be held is whether the emergency (such as 
a freight car shortage) allows time for the conduct of a hearing. 

Similarly, as indicated in item No. 11 above, section 5(2)(b) gives the Com- 
mission considerable discretion as to whether to hold a hearing on applications 
for approval of carrier mergers, leases, and acquisitions of control. In deter- 
mining whether to hold hearings in such cases, the Commission considers pri- 
marily whether there is any opposition to the application and secondarily the 
nature and scope of the carrier interests involved in the proposed transaction. 

Section 20a(6) provides that in determining applications for authority to 
issue securities, “the Commission may hold hearings, if it sees fit * * *.” The 
Commission rarely holds hearings in these cases (unless consolidated with an- 
other proceeding in which a hearing is required) primarily because few ap- 
plications under section 20a are opposed by anyone. Even where there is op- 
position, the Commission may deny a hearing unless there is a showing that 
relevant evidence would be produced, in view of issuer’s needs to cope with 
underwriting deadlines and changing conditions in the security markets. 

It should also be noted that the Commission’s issuance of substantive rules 
(such as safety rules under sec. 204(a)(1)—(4)) is subject to the require- 
ment of section 4 of the Administrative Procedure Act that interested persons 
be afforded an opportunity to participate in the rulemaking by presenting their 
views in some manner. This requirement can be dispensed with only if the 
Commission “finds (and incorporates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the public interest.” 

5. Final Commission determinations which are not (or at least often are not) 
made on the basis or solely on the basis of the record of a hearing at which 
interested persons are entitled to present their views, are listed above in response 
to your question 1 as items 3, 4, 7, 9, 14, 15, 19 (the initial determination 
whether to hold a hearing), 24 (in determining whether to suspend), 27, 28 
(unless a hearing is held at the Commission’s option), 30, 32, 35, 38, 39, 42, and 
44. To these classes of regulatory actions, there should be added such ad- 
ministrative decisions as whether to refer alleged criminal violations of the 
act to the Department of Justice for criminal prosecution. 








754 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


The Commission is not required by any law or regulation to hold any kind 
a hearing before changing its rules of procedure. However, it has done gp 
connection with some major procedural changes. 

6. We consider it improper for ex parte communications to be made to the 
Commission with respect to the merits of any proceeding which is required 
by law to be determined only upon the record made in a hearing. This would 
include the above-listed proceedings as to which question 2 is answered “Veg” 
We would except from this principle communications made to attorneys for the 
Commission who sometimes appear in proceedings in a prosecuting Capacity 
and who do not participate in the Commission’s decisional process, Such a 
exception is necessary to permit discussions of settlement. 

7-8. We find it difficult to answer these questions precisely for al] of the 
types of proceedings under the Interstate Commerce Act. However, perhaps 
some generalizations and some examples will be of assistance to the gsubeoy. 
mittee. 

At the outset, we believe it essential to the performance of our duties thy 
we keep ourselves currently informed as to general conditions and trends in the 
transportation industry. This involves not only the reading of trade and pr. 
fessional publications, but a certain amount of informal discussion with rep- 
resentatives of carriers and shippers. Obviously, the general information ang 
impressions which we thus obtained should not be the basis for our findings jy 
cases which by law must be determined solely on the evidence received jp g 


of 
in 


formal hearing. In all frankness, however, we do not believe that we shou | 


even attempt to lay aside this general background information when we arp 
deciding in general rulemaking proceedings the extent to which a particular 
mode of transportation can afford the cost of compliance with certain safety 
proposals. Indeed, the possession and use of such background information 
is the essence of the expertness which we are expected to apply to the Nation's 
transportation problems. 

Also, we recognize that so-called ex parte communications relating to the 
merits of a pending case and directed to an agency member or employee are 
only one of the possible ways of attempting to influence official action unde 
present conditions. At the outset, we can assume, even without such comm. 
nications, that each of the parties or carrier factions in a contested case before 
us desires a decision in its favor. Moreover. trade and professional publications 
are replete with the press conferences, speeches, and resolutions of industry 
personalities and groups, many of which are intended to influence the views of 
the Congress and of the Commission. 

Generally, in cases in which our decisions are not required by law to be 
based solely upon the evidence received in a hearing, we believe that ex parte 
communications, even as to the merits, should not be prohibited. We are not 
prepared to say that such communications are always “desirable.” There 
are obvious dangers in relying upon information or argument which has not been 
restrained or tested by publicity and reply. 

Accordingly, when we are engaged in informal rulemaking proceedings looking 
to, for example, the prescription of general accounting or safety rules, we believe 
that written ex parte communications relating to the merits ordinarily should 
be made a part of the public record or docket. However, we doubt the prac 
ticality of a requirement that we reduce to writing every oral comment that 
we may hear on the subject of such rules. 

Conversely, when we are determining uncontested applications or exercising 
such emergency powers as granting temporary motor carrier authority or issuing 
railroad car service orders, we believe it essential that we be able to inform 
ourselves quickly by any available means without regard to any concept of 4 
record. 

9. In our answers to your questions 6, 7, and 8, we differentiated between 
communications from employees of the Commission who assist us in the final 
decisional process and similar communications from persons outside the Com 
mission. We consider it absolutely essential to the effective administration of 
the Interstate Commerce Act that we be able to obtain the candid advice of such 
employees in all types of proceedings. Of course, we may not act, in cases whieh 
must be decided upon a hearing record, upon facts submitted by our staff and 
not made a part of the record. Similarly, in cases of adjudication, we may 
not consult employees of the Commission who have performed investigatory 
prosecuting functions in that case or in a factually related case. However, 
we need the confidential advisory assistance of members of the Commissions 
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staff (who have not engaged in such inconsistent functions) just as much as do 
the courts and legislative committees. here would be no point in making such 
staff recommendations a part of the public record unless private parties may 
in some way challenge such recommendations before we consider thei—thereby 
wrolonging the proceeding indefinitely. ; 

We hope that the views set forth above will be of assistance to the subcom- 
mittee. 

Sincerely yours, 
JOHN H. WINCHELL, Chairman. 

The CHaiRMAN. Does that conclude your statement ? 

Mr. Gorr. It does, sir. 

The CuamMan. Let me thank you very much for the very full and 
frank discussion of the problem. I, of course, am impressed by many 
of the statements you have made concerning this difficult problem. 

There are some of them that I have serious question about, because 
they indicate pretty much to me, as has been true in other instances, 
that perhaps the best. thing to do is to do nothing in this area and have 
no further guides or standards to follow. 

It would seem to me on the contrary that if everyone who is to be 
affected by these, and it has been appropriately said that by far the 
majority, in fact most of the people in Government have good inten- 
tions, are good public servants and want to do the right thing, the mere 
fact. that this committee is not in a position, if it were decided to be 
desirable to report something like this for other agencies of the Gov- 
ernment as you suggest here, is not sufficient to me that nothing should 
be done, so far as the independent regulatory agencies that come under 
the jurisdiction of this committee. 

Our authority, of course relates only to those things that come under 
our jurisdiction, and that does include the major independent regu- 
latory agencies. That is under the rules of the House. 

I do have some ideas and views of my own as to a general, practical 
standard that would be effective and applicable throughout the Goy- 
ernment. I have equally strong feelings that these six major inde- 
pendent regulatory agencies of the Government have such varying dif- 
ferences in the application of their responsibilities as do the executive 
or other administrative agencies of the Government, that one of the 
things, to me, that the Administrative Procedure Act did not suffi- 
ciently recognize, as I thought it should, is that you cannot take 
& commission like yours and try to apply the same rules that are 
applicable to merely an administrative agency that does not have the 
so-called independence. 

I certainly am not. one of those who wants to go overboard and 
suggest anything that would unduly hamper or in any way adversely 
affect any of your agencies from carrying out your responsibilities. 

I merely mention as a matter of caution, and for consideration if at 
all possible by the members of these agencies who are endeavoring and 
trying, so far as I know, in most part, and generally speaking now are 
really trying to do a good job for the public and are doing it, that 
It seems to me for their protection, for themselves and their employees, 
that proper and adequate standards and guidelines could be provided. 

It would be highly beneficial in the future. That is the way I see it. 

If this committee could be helpful in working out some kind of a 
program that would be adopted generally in government where it is 
applicable, I think it would be a good thing. 
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I think you have covered pretty well the views of your agency yp, 
garding these various proposals, except, as I see it, many of yoy 
objections to H.R. 4800, in my opinion, are not well founded, ~* 

Basically, when you consider the parts that are really effectiye 
there is not too much difficulty in the application of H.R. 4800 and 
H.R. 6774 except, of course, where we attempt to state what might 
be proper and what might be improper, especially. 

There again, I have the feeling if something could be devised tha 
would provide adequate statutory standards it would be helpful to 
you and your agency, as well as all the other agencies. 

When you get to sections 104, 105, and 106 in H.R. 4800, those are 
the prohibitive sections with reference to ex parte matters, and the 
application of (a), (b), and (c) under H.R. 6774 you find rathe 
simple in application. 

There is just one question that I want to try to clear up a little bit 
On page 11 of your statement you talk about the importance of the 
agency members having unrestricted assistance of any employee who 
was not engaged in the investigation. 5 

There has been raised by some the question that should there be g 
prohibition against someone who has a proceeding before your Com. 
mission in which the merits of the case are to be considered, they raise 
the question of why should they be prohibited from discussing the 
merits of the case with the Commission and then give the Commission 
broad authority to permit employees within the agency to have access, 
on an ex parte basis, who, as a matter of philosophy and principle, 
are close on the inside, and in that way bring to bear some possible 
influence ? 

Would you want to comment on that criticism that we have had? 

Mr. Gorr. Mr. Chairman, I would be very glad to comment on that, 

I realize it is a difficult situation. But by the very nature of an 
administrative agency such as ours, there is a tremendous workload to 
be carried. Some time it has to reach the stage where you get down 
to the decision. The greatest criticism against administrative agen- 
cies is the time it takes. 

True, I think they compare very favorably, extremely so, with the 
courts. But with such a workload it is literally impossible for the 
individual Commissioners to give a thorough study to the record in all 
cases. Also, there are specialized matters in which we need the counsel 
and advice of specialists. 

It is true that the Commissioners, after they have been there fora 
substantial period of time, do acquire a considerable expertness in 
particular matters through experience. But the proposals I have 
heard are, that when we have a summary of evidence presented to us, 
a draft of a final decision, a draft of a decision on matters that have 
been excepted to in the hearing examiner’s report, that the applicant's 
representatives have access to that so that they can comment. 

The difficulty is that you prolong the administrative process. There 
has to be some time when there will be a termination. We simply 
could not get the job done unless it is recognized that we have to rely 
on our staff, as a ‘court does on law clerks, on lawyers who study the 
record, lawyers who study the legal points involved. 

Obviously, we would not personally have the time to go into these 
things. It is true that many times in very important cases we do 
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refer to the record, and occasionally we do have a reason to do it, but 
by very necessity, we must rely on the work of those particular ones 
that are charged with running down the objections that have been 
raised. ; 

Iam afraid that to permit some of the proposals to go into effect 
that have been advanced, and particularly the one where they would 
have access to the recommendations that are made by our appeals staff, 
[ just think we would never get done. That is the principal objection 
[have to it. I wish we could, but we just have to get the case over 
with. ‘ 

There is always, of course, the opportunity for an appeal from our 
decisions to the courts. If anything is very bad, it will come out, 
because the record goes before the court. I think it would be im- 
yractical to permit disclosure and service upon the parties of proposed 
final reports that are submitted to us by the staff. 

The CHairMAN. In other words, you do not think, then, Mr. Com- 
missioner, that it is unfair for employees on the inside who are close, 
who are employees of the Commission, to be permitted to develop the 
information for the Commissioners, to present it to them, without 
notifying the other parties / 

Mr. Gorr. I do not see how, as a practical matter, it could be done 
if we would ever get done with our business. 

The CuatrMAN. There are two problems there. One is the problem 
of delay, which we must also give attention to, as you know. The 
other one, I think, is the problem of fairness to the other group. 

I have had some people complain of some agencies where the Com- 
mission had adopted a policy which the staff was to follow or was 
supposed to comply with, and the staff then would very largely ignore 
the policy altogether and make recommendations different for the con- 
sideration of the members. 

Mr. Gorr. Mr. Chairman, I think you have to give some weight 

The CuamrMan. It was not your Commission, I will hasten to say. 

Mr.Gorr. I am relieved to hear that. 

What I started to say is that I think you have to give some weight, 
at least, to some ability, at least, on the part of the Commission to 
sense that here is some attempt to slant, one way or the other, the 
general trends of views. 

I suppose you mean a stricter rule on the granting, for instance, of 
operating rights, or something of that kind. We find in the Commis- 
sion itself, with 11 of us, that there are a lot of times that we do not 
agree. We find that in the Commission itself, and we also find, though, 
in these employees whose principal duties are to assist in going over 
the exceptions, that they are quite alert to the general policy of the 
Commission in its decisions. 

They tend to look pretty closely to the views of the majority of the 
Commission. They are governed very distinctly by the prior deci- 
sions of the Commission. And, of course, the other thing is that we 
certainly would have nobody on such duties who had any individual in- 
terest in a case. 

I do not know of any of our staff that is concerned one way or the 
other as to the decision. We try to get them as unbiased as we try to 

ourselves. In fact, we require it of them. 

The Cuairman. Of course, I would remind you that one of the 
provisions of the proposed bill that you referred to proposes to give 
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the Commission ample authority to make exceptions. That ig 104(q) 
That was passed over without any notice. 

Mr. Gorr. Mr. Chairman, we feel the employment of our staff. ; in 
our agency particularly, is such that we do not see that even a question 
should be raised that it needs an exc eption. We think there is a king 
of an inference that there issomething wrong about it. 

We do not think there is anything wrong about using our staff 
We think it is a fundamental and necessary part of the quasi- judi 
cial function. 

The Crarrman. I rather have that feeling, too, Mr. Commissioner 
I think the staff is there to be used. But I have some sy mpathy for the 
contention that if the staff is going to take an active position during 
the consideration of cases, and they have a particular Viewpoint 
toward a particular seotibanin and they are on the inside, having ex 
parte contacts, I could see how they very likely could influence impor: 
tant matters and it would be completely unfair to the opposing side, 
It isa very difficult problem. 

Mr. Gorr. It is a difficult problem, but I think that the Commission 
is alert to it. We try to get the men that occupy these positions as men 
who are largely of longer service, who are completely unbiased, who 
have no interest one way or the other. 

I think that that would begin to show up in some way if it actually 
took place. I think the indiv idual Commissioners would sense it. 

The CuarrMan. I have used entirely too much time. 

Mr. Younger ? 

Mr. Youncer. I only have one question, Mr. Chairman. 

Mr. Commissioner, I gathered from your remarks in your paper an 
idea which has not come into the question before, and that is the a 
that if we make too many regulations on some of these hearings, e 
pecially where there is adjudic atory review, that we might ¢ reakeaeiee 
which would give an opportunity to go to court and throw the whole 
proceedings out. 

Is that true? 

Mr. Gorr. I do not know that I intended to = quite that impres- 
sion. What I was, I think, in general trying to say, was that we want 
vou to lay down been rules. There are great ilerne ‘es between the 

responsibilities of the different agencies. 

We feel that particular matters ought to be left to the judgment of 
those that are handling the job, if they are doing it competently, and 
that in general there is a mistake in making too many exact statutory 
requirements. 

Many times it gives an opportunity for delay in the administrative 
process. It isa problem between putting so many rules in that maybe 
you delay the administrative process. I partic wlarly commented on 
this 60-day limitation to decide on a motion, for instance. 

Actually, I do not know what remedy a man would have if it would 
be considered he would have the same legal remedies as though the 
motion had been denied if we failed to act on it in 60 days. Under 
the Administrative Procedure Act, there is no appeal from interloc- 
utory matters that come up in the case during the trial. That all 
must come up when the case has been finally decided. It would be no 
advantage to him. 

Then here is another angle of the thing: Suppose you had an im- 
portant case before the Commission, for instance involving the quash- 
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ing of a subpena duces tecum to look over all of your client’s records 
andso on, Very important to him. 

Under this, suppose he moved to quash the subpena duces tecum. 
Under the proposed rule, if we did not act on it, and it might be a 
very involved matter, if we fail to act on it within 60 days, we deny 
his motion. I think if I were a lawyer before the Commission, I 
would rather wait another 30 days in the hope that my motion would 
be granted. 

[ think it works both ways. I do not like the idea of too many 
hearings and other matters about the decisions of the Commission 
on interlocutory matters. We find that in cases where you have a 
present status that is being disturbed by an application that is put in, 
for instance, for some operating rights, the party that is satisfied as 
it is, that it is to his interest for it to remain as it is, he tends to raise 
all kinds of procedural questions, he tends to raise all kinds of motions 
and filings of briefs, delays to keep the situation in the status quo. 

I think the Commission ought to have quite a large discretion in 
that area. I am inclined to feel that too exact a statutory direction 
would fail to accomplish the purpose that I know you want, and that 
isto get out our business promptly. 

The Cuairman. Would the gentleman yield there ? 

Mr. Youncrer. Yes. 

The CuarrMan. I am glad the gentleman brought this up. It is, 
I think, a very vital point. 

You may not have had a similar experience in your Commission, I 
donot know, but during the course of our hearings we developed one 
instance where a very prominent lawyer, a well-known lawyer, repre- 
senting clients before an agency, had a matter on which he had a 
motion presented to the Commission, and a particular Commissioner 
and the Commissioner simply would not act on it. 

As long as it was in that status, he could not appeal it. He could not 
mandamus the Commissioner at all. He could not get any relief. 
There it was. It was just sitting there and he never did get it. 

The consequence of the whole matter, as it was developed, was 
that the case was prejudiced, and his client, so it was contended, was 
sriously injured. That kind of a situation did occur. I do not know 
how to meet it. 

Mr. Gorr. May I suggest that if it was a Commissioner—if the 
delay was caused by the inaction of a Commissioner, certainly he 
could go to the Chairman of the Commission and complain. It had 
nothing to do with the merits of the case if he just wanted a decision. 

We many times have individual Congressmen or members of this 
committee call up and say “Look, it has been reported to us that this 
thing has been down there for a year and nothing has been done. Will 
you find out what is holding it up? We think this man has a just 
complaint about the delay.” 

_ When this is brought to the attention of the Chairman or to other 
individual Commissioners, naturally we are concerned about it. We 
realize the criticism that is made. We are conscious of it. 

It would seem to me in a case like that, where an individual member 
of the Commission was involved, an appeal to the Chairman or to 
another Commissioner should be made and we would not hesitate to 


a with him, although not on the merits, but just to help get it 
(lecided. 
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We try to check on these. That is one of the jobs of the Buregy 
directors—to check on these. The managing director tries to keg) | 
a check on the delay and how long cases have been pending, T can | 
understand that. But it is inevitable that some of those will arige, | 

We believe that we have means to remedy that, where it js just 
inaction on the part of an examiner or on the part of an indiyidya] 
Commissioner. 

Mr. Youncer. If the individual were to go to the Chairman op 
some other member of the Commission while the Commissioner had 
this case under advisement, would you consider that an ex parts 
affairs ? 

Mr. Gorr. It would be ex parte under your statute here. I do not 
think you want it that way. He is talking about the disposition of 
the case. 

Mr. Youncer. In other words, H.R. 4800 would prohibit that very 
process ? 

Mr. Gorr. It certainly would, as it is now drawn. 

Mr. Youncer. Instead of helping it, it would hinder it, in your 
opinion ¢ 

Mr. Gorr. That is right, in my opinion. 

Mr. Youncer. In other words, I gather the idea that you feel as 
far as the Interstate Commerce Commission is concerned, you are | 
all right as you are? 

Mr. Gorr. No, I would not say quite that. I will say this: that we 
have the advantage—and it is no advantage that I had anything to do 
with—you will remember that the Interstate Commerce Commission 
started back in 1887, and we were fortunate in having some outstand- | 
ing men appointed as Commissioners when they started out. No doubt 
a lot of these problems came up. 

We have the advantage of a long tradition of service in handling |: 
commission business that accrues through experience, a pattern of | | 
which each of us is the beneficiary. 

On the contrary, to show that we are not entirely satisfied, Mr. | 
Chairman, now that Mr. Younger has brought up a matter, and sine | 
you are our Board of Directors, there is something I should tell you. 

We have been conscious for a long while of various criticisms of 
the Commission. We think in general we are doing a good job, but 
there is always room for improvement. Last summer we tried to 
figure out how we best could handle it. 

We decided last summer, after a considerable discussion, that we 
would go out among the practitioners and lawyers who appear before 
us. They are probably in about the best position of anybody to offer 
constructive criticism. 

We selected very carefully a representative group of outstanding | 
practitioners before the Commission. We tried to get men who rep- 
resented different modes of transportation, different interests, dif- 
ferent companies, men of outstanding integrity and ability. We 
appointed this group, and called them the ICC Advisory Committee 
on Practice and Procedure. ‘They are drawn from the whole body of 
practitioners before us. 

We told them that we desired their help in finding, in matters of 
practice and procedure, where we could improve ourselves; that we 
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would like for them to study the whole situation and we would be 

Jad to have their advice. 

It took some time, but they met last January, and all but three of 
the members were present. They came at their own expense. It 
was not in Washington. ‘The Commission was not present. We put 
no restrictions on them at all. ' ! 

They did request that the General Counsel, Mr. Ginnane, attend 
their meetings. There were a lot of things that they wanted to in- 
quire about from him. He attended their meeting. They spent 2 
days and they have another meeting set for May. ’ ee 

We thought these people who are before us all the time in impor- 
tant cases and who represent all these industries—we could not think 
of anybody who was in a better position to evaluate the kind of job 
we were doing in procedure and practice. 

There are all of these things that have been presented by proposed 
pills and ideas that we have gone into ourselves that we thought we 
would submit for their advice. 

As I said, they are meeting again in May. Weare hopeful that we 
can get something of real benefit to us. We feel that the most fruit- 
ful source for improvement in the administrative process is by self- 
help, probably not necessarily requiring statutory enactments. _ 

Where changes in the statutes are necessary or statutory authority 
is required, we expect to come before you and request the legislation. 

We were trying to find means to assist you in the problem. We 
make this statement only because we want you to know that we are 
alert to the situation; that in spite of what we believe is a reasonably 
efficient operation, that we are not perfect; and we would like to know 
where we can help ourselves. 

I have for the record here, and I would be glad to submit it to you, 
a list of the members on the Advisory Committee on Practice and 
Procedure. We think they are an outstanding group. We are hope- 
ful that this will be a fruitful source of real improvement. 

Mr. Chairman, could I submit for the record the personnel of this 
advisory committee ? 

The CoarrMan. Yes; we will be glad to have it. 

Mr. Gorr. I think you would be interested in it. 

(The advisory committee list is as follows:) 





SpecaL ADVISORY COMMITTEE ON IMPROVEMENT OF ICC PRACTICES AND PROCEDURES 


Sam H. Flint, Esq., Chairman, Chicago, Ill. 

J, Haden Alldredge, Esq., Montgomery, Ala. 

Harry ©. Ames, Esq., Washington, D.C. 

Robert N. Burchmore, Esq., Chicago, Il. 

Richard J. Hardy, Esq., Belnap, Spencer, Hardy & Freeman, Chicago, Ill. 
Richard H. Heilman, Esq., A. O. Smith Corp., Milwaukee, Wis. 

Marion F, Jones, Denver, Colo. 

David G. Macdonald, Washington, D.C. 

Walter R. McDonald, Esq., Atlanta, Ga. 

James F. Pinkney, Ryder System, Inc., Miami, Fla. 

Robert E. Powell, Lincoln, Nebr. 

John B. Prizer, Esq., The Pennsylvania Railroad Co., Philadelphia, Pa. 
Lee Reeder, Kansas City, Mo. 

Roland Rice, Esq., Washington, D.C. 

Douglas F, Smith, Esq., Sidley, Austin, Burgess & Smith, Chicago, Il. 
Clarence D, Todd, Washington, D.C. 

Starr Thomas. Esq.. A.T. & S.F. Svstem, Chicago, Il. 

J.R. Turney, Hsq., Turney & Turney, Washington, D.C. 
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Mr. YounGer. That isall I had, Mr. Chairman. 

The Cuarrman. Has there been any progress report made on that} 

Mr. Gorr. Not so far. You see, this is a long process. They, | 
believe, considered a lot of matters, and then they assigned commit. 
tees on particular matters. 

Mr. Ginnane is here. Would you care to make a report? Youy 
were present at their meetings. 

Mr. Ginnane. Their first 2-day meeting was a very impregsiyg 
start. I have heard blunt and candid detailed criticism of the opera- 
tions of our regulatory agency. 

That resulted in their adoption of an agenda of subject matters 
which they divided among subcommittees for analysis and report, | 
do not see how they can have anything specific to report to the Con. 
mission until after their May meeting. They have set aside 3 whole 
days for their May meeting, May 14, 15, and 16. 

The Cuarrman. They are free to criticize, then, with no restrictions 
on them ¢ 

Mr. Ginnane. Without restriction, Mr. Chairman. 

The Cuarrman. Mr. Mack? 

Mr. Mack. I am interested in advisory committee activities as well, 
How did you go about selecting the members of the committee? 

Mr. Gorr. We discussed it in several meetings. 

Mr. Mack. You and the other Commissioners ¢ 

Mr. Gorr. I think we thought about the different modes of trans- 
portation and the different kinds of shippers. You see, we are sery- 
ing the public. Some of these people serve shippers. It was a matter | 
of discussion. 

Maybe we should have included some that are not on there, but we 
tried to make it a representative group, not only in ability but in 
different viewpoints. 

Mr. Mack. I notice this list gives some of the companies, I pre- 
sume, which employ these lawyers; is that correct 

Mr. Gorr. I have not looked it over carefully, but it is there. 

Mr. Mack. Some of them seem to be identified and others do not 
seem to be identified. 

Mr. Gorr. You can understand this: That some shippers or trans- 
portation agencies have what we call house counsel, and others are in 
private practice. 

Mr. Mack. Then is this a representative group of all the organiza- 
tions in this general area, or representatives of the various industries 
that come under the jurisdiction of the Interstate Commerce Com- 
mission ? 

Mr. Gorr. I would say it was both. We tried to make it as com- 
prehensive as possible. In addition, we put on a member of a State 
regulatory body. We have considerable relations with the State regu: 
latory agencies, and we put on an outstanding member who has beet 
quite vocal on matters in connection with the Commission, and we 
made him a member. ae 

There was no meeting between the Commission and this committee, 
but we made it plain that we were seeking their advice, and aly 
criticisms or suggestions they had we would welcome and give full 
consideration. 
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We have said nothing about it because we are a lot more interested 
in getting results than we are in publicity. But since the matter was 
prought up, I thought that you ought to know what we are trying to 
do. We certainly are not sat isfied with the situation. 

Mr. Mack. The reason [ am interested is because I want to know if 
this committee is a committee that is sincerely interested in improving 
your Commission, or whether you have a group of attorneys who are 
employed by special-interest groups who want to be sure that they 
express their opinion in the advisory group. That is not an accusa- 
tion. Iam just trying to determine if that is the situation. © 

Mr. Gorr. Mr. Mack, I might say, first, that it is a committee whose 
functions are limited to advice to us on matters of practice and pro- 
cedure. I cannot imagine a group that is more directly interested in 
practice and procedure than the lawyers and practitioners who ap- 
pear and have their cases before us. Obviously, there are going to 
besome in that group, as you mentioned, who are representatives of in- 
dividual industries; and perhaps most of their work is with individual 
industries. a fe 

Yet, with a composition made of all these different interests, we 
think we are pretty apt to get some pretty sound recommendations. 

I would like to ask Mr. Ginnane again to say what he thinks on your 
question in regard to the attitude taken by the group. He is not a 
member of the committee, but they asked him to be there, because there 
are a lot of questions that come up about the operation of the Commis- 
sion. 

Mr. Ginnane, have you anything to say about the devotion or the 
dedication of these men to doing a job? 

Mr. Mack. I must also add that the reason that I mentioned this 
was because we have had many accusations made that industry domi- 
nates the appointment of Commissioners. I am not speaking of your 
Commission, but there have been certain accusations made that. indus- 
try strongly recommends various Commissioners, and that some of 
them feel they are entitled to have a person who is familiar with the 
problems of their particular industry. 

Hardly a day passes that I do not have on my desk—and I have 
never been able to understand that—a letter from some regulated in- 
dustry or some association recommending someone for a position of 
Commissioner, That is why I inquired as to how you went. about 
selecting these people, as to whether it is all the industry suggesting 
someone to you or whether you and the Commissioners very carefully 
considered this problem and looked for appropriate people to serve on 
the advisory committee. I presume Mr. Ginnane will explain that. 

Mr. Gorr. Wait a minute. You are talking about the appointment 
of Commissioners ¢ 
_ Mr. Mack. I am talking about pressure from industry. I am ask- 
ing if this is an organization that has been developed by your Com- 
mission as a result of industry pressures, vie | 

Mr. Gorr. I might say to that that I was present, I believe, in all 
the Commission meetings when this was discussed, and that this is the 
irst publicity that has been made about this advisory comnuittee. 
That is No. 1. 

No, 2, no one outside the Commission itself knew anything about 
what we contemplated or that we were working on the appointment of 
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such a committee. There was no opportunity whatever for anybody 
to suggest names. All the suggestions that were made were made y 
individual Commissioners in open meeting. The industry had yy 
knowledge of this. 

I will take that back. The only one that was consulted wag thp 
president of the Practitioners Association. The acting chairma 
discussed with him some of the personnel. 

We have a very fine and active Practitioners Association, and yp 
also have a Motor Carrier Lawyers Association. The committee jp. 


cludes some from both. But I do think that the only one outside the | 


Commission that knew anything about it, and he was certainly pledged 
. : . e = 

to the closest secrecy, was the gentleman consulted, before we finally 

decided. But he represents a shipper. ; 


Mr. Mack. I appreciate your statement. That explains it. I didn} | 
think you had originally explained how they were selected. Noy. | | 


understand that the Commission, after very careful consideration, 
selected certain individuals to serve on this. 

Mr. Gorr. It was from consideration not only of the individual asy 
lawyer, but also his general interest and the type of clients he repre. 
sented. 

Mr. Mack. That is the reason that many of these people are not 
identified as associated with a trucking concern, a shipping concern, or 
some other concern, railroads, et cetera. I assume many of them have 
no affiliation. 

Mr. Gorr. That is right. 

Mr. Mack. Mr. Ginnane, I didn’t intend to cut you off at all from 
anything you had to offer. I just wanted to have that clarified, 

Mr. Grnnane. In response to one of our questions, Mr. Mack, at 
this organizational meeting of the committee, one of the few specifi 
things that the advisory committee agreed upon was that any tim 
they ran into a question of procedure, where they seemed to disagree 
along industry lines, such as railroads against motor carriers, that 
that item of procedure would simply be dropped from their agenda 


to avoid any splits along the lines of the different modes of | 


transportation. 

Mr. Mack. Thank you. 

The other question is—and, Mr. Ginnane, I guess you would have 
to answer this one as well—do you intend to make recommendations 
for all of the regulatory agencies, that is, does your advistory com- 
mittee intend to make recommendations for all of the regulatory 
agencies, or just the Interstate Commerce Commission ? 

‘Mr. Grynane. Just the Interstate Commerce Commission. The 
gentlemen are all specialists, you might say, in the transportation field 
I think most of them would regard themselves as unqualified to make 
recommendations as to most of the other Government agencies. 


Mr. Mack. Mr, Commissioner, you indicated that you thought tt | 


should apply across the board. 

Mr. Gorr. No; that was entirely in another connection. I wis 
talking about these general rules under the Administrative Procedure 
Act. We merely suggested that the bill before us applied only tost 
regulatory agencies, that we thought they ought to apply generally. 
I am talking about the two bills; that they ought to apply generally 
to all agencies covered by the act. 
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ybody Mr. Mack. On page 19 in your statement, in your concluding com- 


2 by nents On H.R. 4800, you recommend at about line 7: 
ad no 


We therefore recommend that if legislation of this nature is favorably con- 
jdered, that it be less detailed and that it be applied across the board to all 
8 ’ 


as the gich departments and agencies. 
man | : 
- - You refer there Just to this legislation 
Tes, just to major provisions of the two legislative pro- 
nd We Mr. GroFF. oJ 5 


tee jn. | posals here, but not as to minor details. : | 

cle the I think It 1S a great mistake, from the experience I eens 

edge the Commission, to were mnie all the regulatory aid “d ae 

finally | the same mold. Phere are great differences in the problems that they 
‘| have and the nature of the work they perform. 

didn; | We felt, to go again to your inquiry of Mr. Ginnane, that these men 


Yow, | | would not presume to try to tell CAB what they should do. These 
ration, | men are specialists In their practice before the ICC. W e are just 

rying to help ourselves. CAB and all these other agencies may have 
alas, | their problems, but we are trying as far as we can to see if there 1s 
repre | some Way that voluntarily we can find means to Improve ourselves. 

' Mr. Mack. I have some additional questions, but I have been mo- 
re not | hopolizing the time in our proceedings on several other occasions. 


erl, OF Under the circumstances, I think I would like to yield the floor at 
n have } this time with the understanding that [ will be recognized again to 
few additional questions, Mr. Chairman. 
The Cuarrman. Very well. Mr. Avery ‘ 


from | Mr. Avery. Thank you, Mr. Chairman. 

d. Mr. Goff, I want to congratulate you on your statement, and I pre- 
vck, at | sume, although you did not state so in so many words, that it, in 
specific | essence at least, expresses the views of the entire Commission; is that 
v time | correct? 

sagre | Mr.Gorr. Mr. Avery, my statement represents the unanimous, com- 
s, that | posite view of the entire Commission. That might not be in some 
wgends | wnswer to an individual question that I give here. — 

jes of | Mr. Avery. I understand that. But your printed statement that 


you read for the record represents the composite view of the entire 
llmembers of the Commission ¢ 

Mr. Gorr. It does, sir. 

Mr. Avery. I think your statement is especially significant, and you 
touched on this a moment ago with Mr. Younger, that the Interstate 
Commerce Commission is nearly 80 years old, and by virtue of the 
fuct that they have more than twice as much experience as any of 
the other so-called independent agencies. Therefore, I think your 
Views on this matter are particularly significant. 

You have gone through the so-called experience and development 
wea, greater than any agency, and probably, by virtue of prece- 
dents and pleasant and unpleasant experience, you are much wiser as 
he Commission than your predecessor was 50 years ago. 

I ws | thought I heard you say that you have testified on similar legisla- 

cedure |{' recently before the House Judiciary Committee. Are they hold- 

rtosx |g hearings on legislation comparable to this so-called code of ethies 

erally, {ule 

nerallt _Mr. Gorr. It is analogous to it, Mr. Avery. It is on conflicts of 
merest and on ethics. They have had pretty extensive hearings. I 
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testified on April 24. It does involve, for instance, this matter of gp, | 
ployment after leaving the Government and things of that kind i | 
matter of ex parte influence and other attempts to influence Howl 
ment officials. ” 


Mr. Avery. Are they incorporated into one bill or is it a series | é; 
bills? | ¢ 
Mr. Gorr. There are three bills. I believe those that I testifieg : 


are H.R. 2156, H.R. 2157, and H.R. 7556. 
Mr. Avery. I was surprised to learn that another committee of the 
House was holding hearings on essentially the same subject matty 
as we are here. Certainly I will be very interested to read thoy 
bills, and also some of the testimony that has been submitted jp jy 
hearings in connection with those bills. 

I have asked this same question, Mr. Goff, I think, of every othe} # 
witness from the agencies, and I want to get it in the record,” Wher} {| 
does a matter become a proceeding under the rules of the Interstay 
Commerce Commission. There has to be a time in the schedule why 
it no longer is a question but officially becomes a proceeding, , 

What mechanical device signifies that it officially becomes a Dr 
ceeding before the Commission ? p 

Mr. Gorr. I think that “proceeding” is an unfortunate term, [ti h 
pretty nearly all inclusive. I would say when a matter is such that}! 
is set down for hearing and there is a formal notice given that it js} 
be an adversary proceeding. I think that is the kind of thing you a 
talking about, an adversary proceeding, that is to be heard on th 
record. 

Mr. Avery. This entire bill revolves around a code of ethics whic, 
in turn, revolves around when a proceeding is before the Commis| 
sion, it becomes important to know when it 1s a proceeding and whe 
it is just conversation. 

Mr. Gorr. We recommended that it apply when it was actual 
noticed for hearing. That is notice that it is a contested matter, lo 

Mr. Avery. In your interpretation of this, that would be wheni) ~ 
would formally come under the provisions of the bill, when the noti! 7 
of hearing had been established ? 

Mr. Gorr. I think I tried to make it plain that under FLR. 4) 4) 
that is not the case. We want it made clear in the present bill. The} — 
are criminal penalties, and we ought to know and anybody that my 
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be subject to those penalties ought to know clearly when it shot a 
hob 


apply. S| an 
What you are trying to get at is the kind of influence that tay 
place after it should be heard and our judgment should be coniite poi 
to the record that is made. ) 
That is the objection we have to it. It is a proceeding, as ii ] 
define it under H.R, 4800 as soon as an application is filed. That) jg 
unfair, and I do not think you want it to apply that. strictly. / I 
should not so apply. | ane 
Mr. Avery. As the other agencies have defined “proceeding, ti) — y 
would be at the point. when it officially becomes a proceeding, the 
the bill, if enacted, would become applicable when an applicatitl 4 4, 
is filed. i od 
Of course, it would preclude and include all these other itl con: 
the bill, as the case may be, after that particular time. 
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[ have one more question in respect to your comments on opinion 
writing. ‘ 
Did I interpret your statement properly that, as I understand it, 


the Commission, for all practical purposes, was divided into three 
different sections, one being rates, one for routes and safety, and the 
other being finance ¢ Hgts -— 

Mr. Gorr. We really have four divisions. We find we just could 
not cope with the volume of business we have if we did not divide it 
yp into divisions. You provided in the law, where you authorized 
and directed that we do so, that we divide our work into two or more 
divisions. We have four now. x . 

We find that it worked out much better. There is the right to 
vo to the full Commission on some important point or some close 
question. There is a right to request reconsideration by the entire 
(Commission. Weare fairly liberal In granting it. 

In important cases to the industry generally, it 1s quite usual for 
usto grant oral argument before the full Commission. bs 

Mr. Avery. Now, let us carry this on through. If this bill were 
passed, it would completely disrupt the present. arrangement that you 
have as far as opinion writing is concerned; is that correct ? 

Mr. Gorr. I do not. believe it would completely destroy it, but it 
certainly would disrupt the division system. 

Mr. Avery. You would have to reorganize it. Let us put it that 
way. 

Mr. Gorr. It would disrupt the system which we have found out 
through the years has worked very well. 

Mr. Avery. Again, I think that reflects directly back on what I 
pointed up in the beginning of my questioning about the longstand- 
ing experience of the Interstate Commerce Commission. 

I am sure the establishment of divisions as you have them was 
not conceived originally, but it was based upon experience and work- 
load, and disposition of work, which evolved over the years. 

Mr. Gorr. I will say this: I do not want it understood here that 
I am criticizing any other Commission or claiming any particular 
virtues for our Own in comparison with anyone else. We are just 
the recipient of a little longer experience. 

Mr. Avery. I did not construe your statement to mean that you 
were casting any aspersions on any of the other agencies. But I say 
again we would expect you to have your problems a little better 
organized administratively because of the experience you have had. 

In respect to this advisory committee that the Commission had ap- 
pointed last July— 

Mr. Gorr. No; they were actually appointed last fall. 

_ Mr, Avery. Did you call them Advisory Committee on Admin- 
istrative Law ? 

Mr. Gorr. No. We called it an Advisory Committee on Practices 
and Procedures. 

Mr. Avery. I am not on the Oversight Committee, but that is not 
the same organization that we described as the Advisory Council on 
Administrative Law4 That is ent irely different ? 

Mr, Gorr. It is entirely separate, but we expect to work in close 
conjunction. We have our representative. We certainly expect to 
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cooperate not only with the Council. but with the proposal made te 
the permanent conference on administrative procedure. ‘| 

Mr. Avery. You do have counsel or members or hearing exay 
iners or somebody participating in this Advisory Council on Nidais 
istrative Law / F | 

Mr. Gorr. Yes. The General Counsel and our Secretary are repre 
sentatives. We certainly expect to cooperate with you in any wy 
we can. This is only a further effort to assist ourselves in this cop, 
mittee. 

Mr. Avery. Has the Advisory Council on Administrative Lay 
made any recommendations to your knowledge’ Maybe ener 
Counsel would like to answer that. ; 

Mr. Ginnane. I do not think they have; not yet. 

_Mr. Avery. To your knowledge, there have been no recommend;.| 
tions coming from the Advisory Council ¢ 

Mr. GINNANE. No, sir. 

Mr. Avery. Mr. Chairman, I inquired of the witness about the ¢. 
operation of the Interstate Commerce Commission and the Advisory 
Committee on Administrative Law, and I understand that the Ad 
visory Council has not made any recommendations or other gy. 
gestions, nor have they come up with an official report at this tine 
Is that correct ‘ 

The CuHarrman. That is correct. There have been one or, I believe | 
two brief progress reports that have been made. 

I might say that I am exceedingly well pleased with the splendid! 
cooperation and the apparent unity of effort of the Advisory Cow,| 
cil from each of these agencies with reference to the practices and 
procedures that Commissioner Goff talked about. I very frankly 
am pleased, although it is the first time I have heard about it— 

Mr. Gorr. It is the first time that anybody outside of the Commis| 
sion and outside of the committee had heard about this. We though 
you should be the first ones to be told. 

The Cuairman. I appreciate that. It is the first time I heard aly 
that there was thinking that such an Advisory Council could be mak 
into a permanent organization in order to continue the studies in thee 
matters. 

Mr. Gorr. Mr. Chairman, may I say also that your Presidents 
Conference on Administrative Procedure and the committee that yo 
set up, this Advisory Council, naturally can consider mainly thing 
that apply to everybody. The function that we hope this committe 
of ours will perform is with respect to the particular problems of ott | 
agency. 

We think that we have some distinct problems, just as other age: 
cies do. We want to supplement the fine work that we are sure yoi | 
are doing. We hope we will continue to cooperate with you. 

I want to assure you now we will be glad to on any of these thin 
our General Counsel or anyone else. . 

The Cuamman. Your Commission staff has been very helpful | 
the work of the Council, as well as some of the rest. I should thin 
that this program you have explained here should supplement the ef 
forts of this activity. 

Mr. Avery. I wanted to conclude by one further observation, 
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It seems to me that those two advisory groups are reaching into this 
same field or working in the same field that we are In this committee, 
in attempting to write an appropriate guide for appropriate relation- 
ship between a Commission member and the parties before it. 

Mr. Cuarrman. No, I believe that is a mistaken viewpoint. lL do 
not believe this Advisory Committee that the Commissioner was 
speaking of, or the Advisory Council, is considering the so-called 
roblem of conflict of interest or standards or conduct. That study 
is primarily procedures within the administrative agencies and how 
they can be improved. ; j 

Mr. Avery. Of course, in all of these titles, Mr. Chairman, we have 
this one standard section where it says “This title shall supersede 
and modify provisions of the Administrative Procedure Act to the 
extent that this title is inconsistent therewith.” So we must be touch- 
ing in the same area. 

he CHarRMAN. Well, there are in the Administrative Procedure 
Act provisions dealing with ex parte matters. 

Mr. Avery. That is what I am leading up to. 

I do not want to consume a lot of time. What I want to say is that 
I think that if a report would be available from either or both of the 
Advisory Councils, it could be extremely helpful to us in the last 
threesections of each one of these titles. 

But for the other three or four remaining sections, I think their 
recommendations would be extremely helpful to us. 

That concludes my questioning, Mr. Chairman. 

The Cuarrman. Mr. Moss? 

Mr. Moss. Mr. Gotf I regret I was not able to be present to hear 
your statement. I felt I might have had more questions had I been 
here. 

This point of the Advisory Council intrigues me. Are there any 
representatives of the State commissions on that ? 

Mr. Gorr. There is, Mr. Moss. 

Mr. Moss. Which State commission ? 

Mr. Gorr. Walter McDonald, from Georgia. I was not sure what 
his State was. I know it was a Southern State. 

Mr. Moss. Is he from a commission within the general scope of the 
ICC in his own State ? 

Mr. Gorr. I believe so, but I really could not answer that. 

The Cuarrman: Let us put it this way: I think he would be very 
lad to admit that he has had a lot to do with the work of your 

mmission. 

Mr. Gorr. He certainly is one of the most active. 

Mr. Moss. I am not so much concerned with the scope of the ICC, 
but the scope of the State agency, and that varies greatly between 
the States and among the States. 

Mr. Avery. Will the gentleman yield ? 

Mr. Moss. I will be happy to yield. 

Mr. Avery. Either he is president. or immediate past president of 
the State association of regulatory commissions. 

Mr. Murrny. He is the former president of the National Associ- 
ation of Railroad Utility Commissioners. He is the president of the 
Southeastern Association. I believe this is the second time he has 
served as president of the region. 
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Mr. Moss. I am not questioning the gentleman’s qualification, hy 
the degree of representation and the interest of State commissions 
I think the two are separate questions. 

Mr. Mureny. I might say I do not know of a person on a Stat 
commission who has worked more with State commissions and grouns 


on the regional and national scale, than he. The meeting they had | 


yesterday in Savannah, which is going to run through tomorrow, had 


representatives, in addition to the southeastern group, from Connegtj. | 
cut, Massachusetts. Practically every one of the Southeastern States | 


were represented, and I believe I heard them read a telegram fron 
the California commission being unable to be there. But they hay 
that type of representation. t 

Mr. Moss. I was interested in the representation. 

As I stated earlier, I think there is considerable difference among 
the States in the scope of their railroad commission or other public 
utilities. 

Mr. Gorr. Mr. Murphy, could you tell him about the scope of the 
activities of that commission? Does it go to all public utilities and 
all transportation ¢ 

The Georgia commission was what he was inquiring about. 


Mr. Murpuy. They regulate the common and contract carriers, and 


T believe even the pipelines, also the utility companies, and so forth, 
That does vary as between different States. Some States have dif. 
ferent areas, and there are some few States that do not have public 
utilities commissions, one or two of these. 

Mr. Moss. Then it would be correct to say that he represents a 
commission of very broad jurisdiction ? 

Mr. Murrny. Yes, sir. 

Mr. Moss. I think that is most important. 

T have had complaints, which you gentlemen are undoubtedly aware 
of, from my own State commission. I wanted to be certain that 
States of equally broad jurisdiction were represented on this panel, 
T think it most important that they be. 

T have no further questions. 

The Cuatrman. Mr. Glenn. 

Mr. Gienn. Commissioner, on page 6 of your statement you men- 
tion a restatement of ethical principles and then quote from it. Is 
that a mere statement of suggested conduct for the members of the 
Commission and the staff, or are they mandatory rules subject to 
enforcement by the Commission ? 

Mr. Gorr. Mr. Glenn, it embodies a restatement of the principles 
that we feel have governed the Commission since its creation. That 
was adopted. It has been sent. to every employee of the Commis 
sion. They were informed that for violation of that they would k 
subject to discipline or dismissal. 

It isa rule having full effect throughout the entire Commission. 

Mr. Grenn. Thank you. 

That is all, Mr. Chairman. 

Mr. Gorr. In fact, we had not only sent that out, but individually 
have had them sign a receipt for receiving it, so that there would ke 
no question but what they had received notice. 

Mr. Guenn. Thank you. 

That isall, Mr. Chairman. 
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The CHarrMAN. Mr. Mack. 

Mr. Mack. Mr. Chairman, I only have a couple of other questions. 

Mr. Goff, would you favor changing the procedure for selection 
of the Chairman of the Interstate Commerce Commission, and re- 
uiring that he be appointed by the President ? 

Mr. Gorr. Mr. Mack, the arrangement we have has worked out very 
well, we feel. We feel it prevents any cliques. We feel it is fair. 
We feel it gives everyone an opportunity, if he stays on the Commis- 
sion, to serve as Chairman. It removes any questions as to how they 
will be selected, or any campaigning to be Chairman, or anything 
of that kind. We are not particul: arly criticizing the appointment by 
the President, but we would prefer, and we think it has worked with 
us, as far as the Interstate Commerce Commission is concerned, to have 
the selection by ourselves as we have now. 

Mr. Mack. And any one of your Commissioners does not have to 
beamember of the majority party to become Chairman ¢ 

Mr. Gorr. We have absolutely guaranteed that if he has stayed on 
the Commission, if he is the senior member and otherwise competent, 
he is going to be the Chairman. I do not think it has ever been de- 
parted from. 

I want to say also I have been on the Commission only 2 vears, Mr. 
Mack, but I want to pay a tr ibute to these men I have served with. 
Tomy knowledge, partisan politics has never entered into any decision 
that has ever been made that I know of, and I don’t think it will. 

Mr, Mack. Then I can conclude from your statement that you are 
not favoring a change so that the President could appoint the Chair- 
man of the Commission ? 

Mr. Gorr. I have so testified, as far as the ICC is concerned. We 
aresatisfied with what we have. 

Mr. Mack. Yes; and I think we are satisfied with that. At least. 
Iwill speak for myself. I am entirely satisfied with the arrangement 
that you have in the Interstate Commerce Commission for selecting 
the Chairman of the Commission. 

I want to ask you one other question. You mentioned that it might 
be necessary to amend the language, to modify the language, to bar 
the acceptance of a substantial gift, favor, or service. 

Would you mind explaining what a substantial gift is? 

Mr. Gorr. Well, I will tell you, that is a diffie sult one. 

Mr. Mack. If you need the assistance of your fellow Commissioners, 
please proceed. 

Mr. Gorr. I think the others who are present would have just about 
asmuch difficulty as I will. 

I think I will define it another w ay, What is an unsubstantial gift. 
Let’s put it that way. 

Mr. Mack. That might help. I was unable to explain it myself 
and I thought since you had recommended it you might be able to 
explain it. 

Mr, Gorr. Mr. Mack, I would say that the gifts that are ordinarily 
given Commissioners, so far as I have known, have been mostly adver- 
tising, mostly small things, souvenirs, ashtrays, things of that kind. 


We go out to dinner at some trade association and we get a free din- 


ner. About the only way you are going to meet people is to have some 
reason to be there. 
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| 


A substantial gift, I think, would be one that has a substantia] mon. | 
etary value, something that you cannot eat at a sitting or Clispose of 
otherwise in a day orso. It is difficult to define, but I would Say a sub. 
stantial gift would be something that has a real monetary value, 

Mr. Mac K. You understand ‘that some people can dispose of thes 
gifts faster than others. 

Mr. Gorr. Mr. Mack, I have been present a few times whep | 
thought some had disposed of certain things a little quicker tha 
others. 

Mr. Mack. You do not think that the circumstance of the individual 
would be determining in this case? In other words, a poor man who 
was appointed to the C ommission, if a person had to treat all th 
Commissioners the same, would they give a small gift to the poor 
man and a big gift to the rich man? How would he handle it! | 
Would he have to get a larger container for those who consume faste 
than others? 

Mr. Gorr. I think that only illustrates the difficulty of laying dow, 
some definite rule. 

Mr. Mack. I think it does, too. Seriously, I have been very reluc- 
tant to lay down any rigid rules. Several of the Commissioners have 
come before this committee and have asked for guidelines and I hays | 
never felt that it should be necessary to lay down guidelines, Buy 
because of the past experience, and what has been revealed in the 
course of our investigation, it does appear that something is lacking | 
and that some action should be taken. 

I might say, I enter into this area reluctantly because I would rather | 
leave it to the judgment of the individual. 

In your testimony this morning, however, you indicated that we 
might be, by enacting H.R. 4800, eliminating such gifts as an adver. 
tising calendar, or even a nonadvertising ¢ alendar, a souvenir ashtray, | 
and an invitation to a trade union. Quite seriously, you gentlemen | 
did not think we would be eliminating those things, did you! | 

Mr. Gorr. Well, now, this is a criminal statute. I think if you don't 
mean that, I think you ought to indicate it in the statute. Constr 
ing it literally, it says “any gift”. 

Mr. Mack. You would consider an advertising calendar as a gift! 

Mr. Gorr. Well, what would you call it ? 

Mr. Mack. I would call it what one of my colleagues said, a nuisance, 
and if any of you are short on calendars. I would like for you to visit 
my office here or my home out in Ilinois about Christm: istime or the Ist 
of January. | 

Mr. Gorr. We find the same thing, as a matter of fact. Perhaps that 
was an unfortunate illustration. But it is a gift and is intended 90,1 
think. 

Mr. Macx. I would like to yield to my colleague from California, | 


Mr. Moss. 


Mr. Moss. This is a subject I have always observed to be greeted | 
with mirth, and admittedly a most complex x and difficult one. But we 
have had some interesting testimony in 214 years that I have sat asa 
member of the Oversight Committee. We have had some interesting 
gifts, to say the least. “T think that would be the kindest characteria 


tion of them. 
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In every instance, the recipient of the gift testified under oath that 
it had no measure of influence on his actions, even though in instances 
the gifts ran into very substantial value. 9 

Would there be any harm to any member of a commission who, 
gmewhat like Caesar’s wife, should be held above suspicion, if you 
wuld not have dinner from those that have business with you 4 

Mr. Gorr. The Commission in its statement says “Members, em- 
ployees of the Commission, should not accept any loans or substantial 

ifts.” 

[don’t think it would have too great an effect, but I agree we must be 
careful in accepting hospitality. We say we should not accept from 
such persons unusual hospitality which is unwarranted by the personal 
relation of the parties. yi 

If there is a free dinner, if we are invited to a trade association and 
a free dinner is a gift, then I think it would be a mistake to bar our 
accepting such a gift, because we just cannot close ourselves off. That 
is the easiest way to meet with shippers and with others. You can’t 
meet them in the office during business time. If they call in your office, 
it is always subject to quest ion—what you are talking about. I am not 
talking about some individual litigant before you that invites you out 
to dinner when there is a case pending. I mean the general dinners 
where there are a number of people present. I think that is one of the 
best sources of contact with the individuals concerned in the shipping 
organizations and in the different modes of transportation. It is an 
opportunity to become acquainted with them and with their problems 
generally. 

Mr. Mack. How many dinners would there be in the course of a 
year 
' Mr. Gorr. That would be difficult, but I would suppose we have 
three, four, or five a month—at least that many. 

Mr. Mack. Forty a year? 

Mr. Gorr. I would say “Yes.” 

Mr, Mack. Have you any idea how much it could cost to give you 
an expense account to pay for those ? 

Mr. Gorr. As Mr. Tuggle was saying to me here—and I agree with 
him—it is not the food you are getting. The gift element is the least 
part. It is the fellowship and the opportunity to get together. 

Mr. Mack. I recognize that. You must admit that sometimes a 
gift in a story is a great embarrassment, where at the time it might 





| have been almost an imposition. 


Mr. Gorr. Iam not sure I understand your question. 

Mr. Mack. There being always a misinterpretation, a reason for a 
gift or a dinner or a weekend, or anything else, which is undertaken 
to create good will. 

Mr. Gorr. Well, there could be, of course. But when a person is 
careful, if he attends this group’s luncheon this time, another group’s 
cocktail party the next time, with a number of people present, I think 
that is the opportunity to meet these people socially. They want to 
know who you are. They talk generally about the problems of their 
industry. It is a matter more of fellowship and opportunity to get 
acquainted, f ' 

As I pointed out before, we hesitate to have too much calling at the 
office. In the first place, we are busy, and next, I think there is a little 
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restraint on the part of the individual to call on us in our office, tho h 
many times they do just come in to say “Hello,” and just a short call 
But there is a freedom about a social affair that you can find no place 
else. 

Mr. Mack. But if you are not barred from the social affair, by 
merely required to pick up the tab yourself, you still have the Ste 
opportunity for this free and easy exchange without being under thy 
obligation as a guest; do you not ? 

Mr. Gorr. That is true. But I do feel that there is a little ditty. 
ence. You know, it requires a little effort to go to some of these gon. | 
times. I think you are faced with the same thing. If you are going | 
to have to pay for the cocktail party or pay for your lunch, it would 
be awfully easy to decide not to go. 

Mr. Mack. I do not want to interrupt, but there are cases in trad 
associations where they have functions other than luncheons—th 
receptions, about 5:30 in the afternoon. Sometimes these are no 
sponsored by trade associations. ‘They are sponsored by various seg. 
ments of the industry. Specifically, one corporation that might fy | 
doing business or which might be regulated by a commission would 
sponsor it. I am not saying there is anything wrong with attending, 
but it is a fact that many of the members of the commissions are invited 
to those social affairs; is that correct ? 

Mr. Gorr. That is correct. 

Mr. Macx. If this legislation would preclude you from attending 
those things, do you not think that your families would enjoy family 
life more and that you would feel better yourself and be able to & 
as much work as you are doing now, if not a little more? 

In addition to that, and I am afraid I am getting too many reasons 
for it, then you would not. have to make an excuse for not going. 

Mr. Gorr. You know, it is human nature, that a man is a social 
animal. I think we all enjoy going out places. I think you hav 
the same problem. 

Mr. Mack. I am certain that we have it, and I am also certain that 
I have a policy that has been in effect for several years now that! | 
don’t go. I have spent more time with my family and have enjoyed 
life a little more. 

Mr. Gorr. Unfortunately, we are in a situation where we are sup 
posed to keep acquainted with the industry, and it is one of the avenues 
of that acquaintance. We cannot hold ourselves off from the industry. 

Mr. Mack. Of course, we have similar problems with our cot | 
stituents. 

Mr. Gorr. Yes; but not in Washington. You might have at home | 

Mr. Mack. Unfortunately, with the good transportation syste | 
that you gentlemen have built up, they have no difficulty in coming | 
down here. 

Mr. Gorr. I hesitate to volunteer this, Mr. Chairman, but we hare 
found in the ICC this problem of influence at any of these functiots 
or any place else, as far as I know, has never been a problem in th 
Commission. I would say also that the matter of ex parte contact," | 
my knowledge, has never been a problem, so far as we are concerned | 
It might be, but never has. ce 

Mr. Mack. I do not want to even express an opinion as to what | 
should be done, but I raise that question. Certainly the individual 
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cocktail parties and affairs that are given by individual concerns, cor- 
rations, and so forth, are another matter. ‘ ' eae 

I want to ask one additional question: You have drawn this rigic 
ine. First of all, it is my understanding that there are no criminal 
rovisions associated with this particular section 103(b), which refers 
tothe gift and things we have been discussing. a. 

The CHARMAN. The entire section 103, there the criminal sanctions 

ly. 
Sanigers. I agree on checking that it does not apply. 

Mr. Mack. I wanted to have that point clarified. Secondly, I do 
till think you are stretching a point, but would it be agreeable with 
you if we specifically provided that you could receive a calendar, an 
ash tray, and an invitation to a trade luncheon and then draw the 
line, not a rigid line, but one which would be flexible, but generally 
in that area to draw a line, so that we would make it very clear that 
any individual or corporation having business before the Interstate 
Commerce Commission would not be obligated to send you something 
for consumption at Christmastime or some small, unsubstantial gift, 
in order to get a fair deal from the Commission. ' 

Mr. Gorr. Well, now, Mr. Mack, if, in the wisdom of this committee, 
it saw fit to draw that exact line, and if it were passed by the Con- 
ares and became a law, you can be sure that we would observe it. 

* Mr. Mack. It would not be an exact line. Are you not referring 
toa flexible line ? 

Mr. Gorr. The only difficulty is that you are dealing with grown 
men and, after all, when there is supposed to be a reasonably careful 
selection of mature men, the proposal does seem to get into the area 
of dealing with juvenile delinquents. I don’t believe I would say 
categorically we would be in favor of that proposal. But, of course, 
itisa matter of your discretion. 

Mr. Mack. Some of the finest men I have met in my life have 
served on regulatory commissions. 

Mr. Gorr. Thank you. 

Mr. Mack. But in addition to that, I must say in certain instances 
we have some appointees who have conducted themselves as juvenile 
delinquents, and that is in more than one agency. I agree with you 
that that is an area we should be very careful about, in the appoint- 
ment of commissioners. We have some very fine men, but I think 
the system can still be improved, both in the appointment and in the 
confirmation of the individuals. I hope that will help solve our 
problem. But what I am particularly interested in doing is seeing 
that we have an understanding. Many people will say they do not 
understand “substantial gift” and they don’t understand “unusual 
hospitality.” But when we call a certain instance to their attention, 
that they have taken a private airplane ride halfway around the 
world, some of them do not think that is unusual hospitality. It is 
very unfortunate. TI think it is unfortunate that we need the guide- 
lines. But the conduct of some of them have indicated that we should 
have them. 

The only point I am trying to make this morning is not that I 
would criticize anyone for taking more than a cigarette or a Coca- 
Cola, or receiving calendars, and ashtrays, but that there should be 
a thorough understanding that to exceed this area to the extent that 
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) 


you are accepting a 2-week vacation in Florida, or even a L0-dyy 


hunting trip to a lodge owned by a regulated industry, is exceeding 
area of this flexible line. 
Mr. Avery. Will the gentleman yield ¢ 
Mr. Mack. I will be happy to yield. 
Mr. Avery. I understood the gentleman to say that he thong); 
probably the selection and the appointment of the members of thy 
regulating independent agencies could be improved and also the prog. 
dure of confirmation. I just want to point out that the procedure q) 
confirmation is a little beyond the confines of this committee, | fp. 
lieve that. is described in the Constitution of the United States and 
not in this bill. So I don’t think we can improve that particuly 
proceeding. 
Mr. Mack. The gentleman is talking about a different procedure | 
than I am talking about. I do not intend to discuss that matter this | 
morning, because it is not something with which this committee ; 
directly interested, or has jurisdiction. But I personally feel tha 
the Senate should exercise extreme caution, the same caution as jy 
the case of confirming an appointee for a judicial position as an ap. 
pointee tothe regulatory commissions. I referred to that. 
Thank you, Mr. Chairman. 
The Cuarrman. With further reference to section 103, the portion | 
dealing with improper influence or conduct, I do not see a whole lot 
of difference in the standards we have attempted to include here and 
the the standards you have referred to in your own code of practice. 
As a matter of fact, I think you used the same term, “unusual hos 
pitality,” and I don’t suppose you have ever had any problem with 
that in connection with your agency. Some of the agencies have 
raised a question about it. I am certainly one of those who feel that 
discretion is the proper prescription in connection with a matter of this 
kind as to whether or not such treatment one might receive places 
him under an obligation, regardless of whether it was a cigarette, i 
Coca-Cola, or an airplane ride. I think the same principle would 
apply. It is a duty and obligation, and I agree with you, under theac 
itself, that you are to obtain information for the promotion and regi: | 


the 


lation of the modes of transportation that you deal with, and you car- | 


. . ih wert. ¥ 
not do it otherwise except as you have explained, by visiting with them 


in the proper way. | 


A few days ago a commissioner, discussing with me a particular 
problem, where one of his fellow commissioners had passed away, 
stated the only way he could get to the funeral was the acceptance of 
a ride. I told him my viewpoint was that under the circumstances, 
and I did not care what was said, I would go. So far as I know, he 
did. I am sure there would be no criticism on the part of anyone. | | 
am sure that “discretion” is the word that we must keep in mind. 

The staff has prepared some suggestions for the record that I would 
like to take a few moments for, realizing, however, that the time is 
growing late. 

Mr. Gorr. Our time is yours, Mr. Chairman. : 

The Cuarrman, I think we can do this in a very few minutes an 
avoid having to come back this afternoon. 

At page 5 of your statement you suggest that. 103(b) (1) 1s ul 
necessary in View of the present restrictions contained in sections 1) 
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10-dyy | 17(3), and 105(1) of the Interstate Commerce Act. Section 11 ap- 
ing thy} plies only to members of the Commission. Section 105(i) pertains 
; only to members and hearing examiners. Section 17(3) does not 
cover employees not participating in any hearing proceedings. 
Under these sections, what Is there to prevent the Commission from 
hough: | hiring an individual—and this is hypothetical—who may be retained 
of thy by the regulated industry in a personnel position where he might be 
prow. able to stack the Commission with employees overly favorable to a 
lureq) | particular carrier’s interest d 

Ih} Mr. Gorr. Well, there may not be any rule, Mr, Chairman, but be- 
¢s ani | lieve me, in the investigation of the man before he is employed if there 
‘iculy | isany hint of anything of that kind, certainly we would be alert to it. 

| The Civil Service, if he is a civil service employee, has a pretty care- 

cedun | fulcheck made of him. 
er this The Cuairman. That, according to you, could be reached by ad- 
tee js} ministrative action. 
| that | Mr. Gorr. Yes, sir. ’ 
The CuarrMAN. That is what section 103(b)(1) would prevent. 





a By your statement, I had reference to the comments you submitted 
' jnadvance. 
Mr. Gorr. You are talking about the letter statement ? 
ortion | The Cuarrman. No; the report that you filed on November 19, in 
Je Jot | ~connection with H.R. 4800. It is in the form of a letter. 
ean’)  Mr.Gorr. Youare referring to our report on the bill ? 


ice, The CHarRMAN. Yes. 


| hos- It is stated on page 8 that section 103(c) would, in effect, prohibit 
with | a former Commission member or employee from following his pro- 
have} fession. Al] the subsection does is to prevent the member or employee 


‘that | from appearing before the Commission in a representative capacity. 

fthis} It would not prevent his employment by a carrier as a house counsel 

laces | or his employment by a law firm specializing in transportation mat- 
| 


ite,a | ters, or his right of appearing before any court, so long as he made 
ould | nO appearance in a representative capacity before the Commission 
eact | for2 years. 

eg | I just wondered if your comments on it were not exaggerating the 
can. | disability that actually is imposed by the section. 

hem Mr. Gorr. I would have to agree that he would not be absolutely 


prohibited from the practice of law, and that taken in that way it is a 
ular | rather strong statement. I will agree to that. However, of course, to 
way, | fully discharge the job as a lawyer, an important part of it with a man 
eof | of that experience would be in actual appearance before the Commis- 
ices, | Sion, This would include appearances before hearing examiners in 
,he | motor vehicle cases, which would be likely to comprise a large part of 
. | | business coming his way. 

d. The Cuarman. At page 11 in the middle of the page, there is the 
wld | same comment. You object to section 104(a) because it should make 
eis | clear that agency members may have the unrestricted assistance of any 
Commission employee who has not engaged in prosecuting or invest1- 
gating functions in a particularly factually related case. Does not the 
and | first exception contained in 104(a) clearly authorize the Commission 

to permit such an intra-agency exchange, consistent with the separa- 
u- | fion of functions provisions in section 5(c) of the Administrative 
ll, | Procedure Act ? 
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Mr. Gorr. What we object to is even an indication that there . 
anything improper about it, that we have to make an exception, We 
think what you ought to do is recognize the right in the bill, that it jg 
perfectly proper. ‘ 
+ The committee knows that it is an integral part of our procedure 
here is an indication that it is improper because you have to make 
an exception to it. 

The Cuarrman. The purpose of that was to give the Commission 
flexibility in its actions. 

Mr. Gorr. But that is so fundamental to the administrative pro- 
cess, I thought it better to just recognize it and then go on and make 
your exception. 

The Cuamman. At page 13, it is stated in the first full paragraph 
that Congress entrusted the Commission with considerable discre. 
tion as to whether hearings shall be held on applications under sections 
5(a) and 20(a) of the Interstate Commerce Act. You said that sinee 
these proceedings constitute adjudication, the Commission and its 
staff should be free to discuss the applications with interested parties 
in order to determine whether they involve issues on which a hearing 
should be held. 

I wonder if you would enlarge on the kind of issues you have in 
mind. 

Mr. Gorr. Section 20(a), for instance, covers security issues. Under 
the present law, the issuance of any security by a common carrier has 
to be authorized by the Commission. Actually, there is very seldom 
any matter of any controversy in it. Nowadays, when there are chang. 
ing interest rates, and when they file their financial statement and 
there is some question about it, we have found that the simplest way 
to handle it is to have some representative in and talk to him about it, 
what the problem is, where there is no adversary proceeding at all. 
It very much expedites the matter. There is also the fact that pub- 
licity sometimes is not so good in these financial matters. Those are 
delicate proceedings. There are a lot of considerations. We have to 
consider whether it is consistent with the public interest. It is ofa 
great advantage, and it expedites matters very much if there can be 
consultations by staff lawyers with the interested parties. 

The very issues are the kinds that are ordinarily not adversary. 
We feel that in matters of that kind—well, a good example it would 
be in these guaranteed loans that you authorized us to make in 1998. 
Here is a railroad that is in bad circumstances. They submit a pro- 
posal to us. Are we going to just take the proposal on its face and 
turn it down, when there is publicity about it that might adversely 
affect the railroad ? 

It is much better to actually consult with them and secure addi- 
tional facts. 

We don’t think that is the kind of thing that your committee is 
really interested in. There is no element of undue influence there, 
where it is not an adversary matter. That is the type of thing that 
Tam talking about. 

The CuatmrMan. But, at the same time, can you think of other mat- 
ters that might be discussed which it is the general intention of this 
proposal to prevent ? 

Mr. Gorr. I will have to study that a little bit, Mr. Chairman. 
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The CHAIRMAN. Would it not be true that there would be instances 
where competing carriers might be affected by this or that stockholders 
of certain organizations might have some interest that would be ad- 
versely affected? Tam just seeking for information, if such is possible. 

Mr. Gorr. I think that is true. But, you see, the minute that it 
becomes clear that there is any controversy about it, then, of course, 
at that stage we would cease any discussion or any negotiation. You 
easily know about it. There are letters or representations of some 
kind, = . as Ss 

The CuairMAN. The committee was told by the Chairman of the 
Federal Communications Commission that it should be left free to 
advise applicants on methods of procedure. Would it not be possible 
that in the discussions of applications with interested parties which 
you refer to here that the Commission member or employee might give 
nrocedural advice involving, say, sections 20 (a) and 5(2). and which 
might culminate m the Commission’s blessings being given to the 
acquisition, probably illegal acquisition, of a big block of stock of a 
carrier by another ¢ 

Mr. Gorr. Mr. Chairman, on that we have many requests, though 
not so many to the Commissioners. I had one just the other day, a 
call from New York, about what is the next step they could take. I 
felt that it was a matter that 1 would probably have to pass on even- 
tually, and yet the man obviously needed some guidance on just a 
procedural matter. I referred him to one of our bureau directors. 
I said, “I will have him call you. He can’t discuss the merits at all, 
but he can tell you what avenues are open. He will advise you on 
procedural matters.” 

There is always a little danger on that, of course. But on the other 
hand, you know, we owe some duty to these fellows. This was a 
shipper. We have to help them. There is always a little danger 
there. But it does seem to me that that is outweighed by our respon- 
sibility to the public. 

The CramrMan. On page 14, the first full paragraph, it appears 
that you say that section 104 would in some way prevent interested 
persons discussing the merits of proceedings with Commission counse] 
nm order to keep open the door for settlement or compromise nego- 
nations. 

I will remind you that section 104(a) prohibits only ex parte con- 
facts made “with the intention that the participant or participants in 
such proceedings will not receive knowledge of such communications.” 

If a communication is between the Commission counsel and the 
interested party, how could section 104(a) apply ? 

Mr. Gorr. Let me look at that, if you will. 

Are you talking about 104 in H.R. 4800? 

The Cuamman. Yes. 

Mr. Gorr. You are referring to “in which such proceeding will not 
receive knowledge of such communication” ? 

The Cuatrman. Yes. 

Mr. Gorr. Ordinarily I would say that any of these negotiations 
for settlement and so on are not an adversary proceedings. We have 
quite often a matter of pointing out that there is unlawful control 
under the statute, that. it appears to us that there is unlawful con- 
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trol of one carrier by another. Sometimes our counsel will meet With 
the parties and point out to them “If this fellow will clispose of his 
stock,” or if some other thing could be done, that that will obviat 
the objection. It is that sort of thing that we want to leave Open 
‘It does expedite our business and it is a great help to the public 
generally. 

The CuatrMan. Commissioner Goff, and the Chairman of the Con. 
mission and the other Commissioners, let me thank you on behalf of the 
committee for your appearance here today, and the presentation of 
your views in the discussions we have had on this matter. 

Obviously, it will be highly beneficial to the committee in its cop. 
sideration of this problem. 

I regret we have stayed here to such a late hour. 

I hope we have not interferred with any afternoon meetings yoy 
might have had. ' 

Again, to each of you and your staff, thank you for your cooperation 
and the help you have given the committee. 

Mr. Gorr. We thank you very much, Mr. Chairman. 

Please understand that with your committee, as far as we are con. 
cerned there has always existed the most friendly relations. 

The CuHarrMan. We hope it will continue that way. We have ar. 
sponsibility, and everyone knows our responsibility, but we want to 
be cooperative and helpful in any of these matters which are of such 
great public importance. I want to compliment the Commission for 
your efforts, what you have been doing. Out of the long and abund- 





' 
; 
' 


ant experience you have had, I wish to congratulate you on the sincere | 


efforts you have made to serve the public and maintain a strong 
system of transportation in this country. 

We will now recess until 2 o’clock, when Dr. Baker, president of 
Transportation Association of America, will be the witness. Again, 
thank you, Mr. Goff. 

Mr. Gorr. Thank you, Mr. Chairman. 

(Whereupon, at 12:55 p.m. the committee recessed, to reconvene at 
2 p.m. the same day.) 

AFTERNOON SESSION 


The Cuatrman. The committee will come to order. 

This afternoon we are pleased to have Dr. George Baker, presi- 
dent of the Transportation Association of America, who will speak on 
behalf of the association. 

Dr. Baker, I am glad to extend to you a cordial welcome back to 
this committee and particularly on this very important and difficult 
subject which is contained in H.R. 4800, and H.R. 6774, and in some 
instances other bills which deal with procedural matters in various 
ways. 

I observe from reports that I have that you have a good many other 
distinguished people with you here and I think probably the record 
should show their presence and that they join you in this presents 
tion here today. 

Would you prefer me to go ahead with it, or would you like to dott 
yourself? I might leave out somebody. I do not want to do that. 
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STATEMENTS OF DR. GEORGE BAKER, PRESIDENT, TRANSPORTA- 
TION ASSOCIATION OF AMERICA, WASHINGTON, D.C.; JOHN 
STEPHEN, GENERAL COUNSEL, AIR TRANSPORT ASSOCIATION OF 
AMERICA; GILES MORROW, PRESIDENT, FREIGHT FORWARDERS 
INSTITUTE; FREDERICK POOLE, ASSISTANT GENERAL COUNSEL, 
COMMITTEE FOR OIL PIPELINES; GREGORY PRINCE, VICE PRESI- 
DENT AND GENERAL COUNSEL, ASSOCIATION OF AMERICAN 
RAILROADS; PETER BEARDSLEY, GENERAL COUNSEL, AMERI- 
CAN TRUCKING ASSOCIATIONS, INC.; AND WILLIAM H. HULL, 
ASSISTANT SECRETARY, ASHLAND OIL & REFINING CO., ON 
BEHALF OF AMERICAN WATERWAYS OPERATORS 


Dr. Baker. Thank you, Mr. Chairman. 

I will mention these gentlemen who are here or will be here very 
shortly, and I believe you have a list in front of you. There are two 
corrections to that. 

What I will do is just mention the gentlemen who are here or will 
be here shortly for those various organizations: 

For the Air Transport Association, Mr. Stephen, who is the general 
counsel of that association; for the freight forwarders, Mr. Morrow, 
who is president of the Freight Forwarders Institute; for the pipe- 
lines, Mr. Poole, assistant general counsel of the Committee for Oil 
Pipe Lines; for the railroads, Mr. Gregory Prince, who is vice presi- 
dent and general counsel of the AAR; for trucking, Mr. Beardsley, 
general counsel of the American Trucking Associations; and for the 
water carriers, Mr. Hull, for the American Waterways Operators. 

[have a statement of about 13 pages which you have before you. I 
thought if it were satisfactory to you and the members of the com- 
mittee, I would read simply about a 5-page summary of that and then 
hope that you might look into the longer statement, if you wish, for 
any specific questions. 

Would that be satisfactory to you ? 

The Cuarrman. You may, of course, proceed in any way you desire. 

Dr. Baxrr. I should be glad to read the long one, if you like, but 
I imagine that your time is relatively short. 

The CHarrMAN. So far as we are concerned, the whole afternoon is 
yours. I donot know what your schedule is. 

Dr. Baker. I think we all are here as long as you want us. 

The Cuatrman. If you want to refer to the longer statement, it 
would be perfectly all right to go ahead. 

_ Dr. Baker. I think if it is all right by you, Mr. Chairman, I might 
just read the longer statement then. 

The Carman. Very well. I think we might get more out of it, 
Dr. Baker. 

Dr. Baxer. I would suggest that at the end, Mr. Chairman, if you 
want to ask me questions then, we will call on the other gentlemen to 
see whether they have any statements they would like toexpand on. I 
am sure Mr. Stephen wants to do that. 

The Cuatrman. Very well. 

Dr. Baker. My name is George P. Baker. Iam professor of trans- 
portation at the Harvard Graduate School of Business Administra- 
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tion, Boston, Mass. I am appearing today as president of the Trang. 
portation Association of America, with general offices located jy 
Washington, D.C. 

This statement pertains to two of the several bills under consider. 
tion at these hearings, namely H.R. 4800 and H.R. 6774, both of 
which include proposed amendments to the basic Federal statutes 
governing the operation of six independent regulatory agencies, The 
Transportation Association of America is concerned with, and has 
adopted certain positions in regard to, amendments to the Federal 
Aviation Act, the Interstate Commerce Act, and the Securities Ry. 
change Act, respectively. 

For the information of this committee, the Transportation Assgogj- 
ation of America, which was organized in 1935, is a nonprofit re- 
search and educational institution, devoting its efforts to the devel. 
opment and implementation of sound national policies aimed at the 
creation of the strongest possible transportation system under private 
ownership. It is an organization of transportation and general busi- 
ness interests of all kinds, including shippers and other users, car. 
riers, and investors, as well as individuals such as educators, lawyers, 
and other professional men. As such, it does not engage in the pro- 
motion of one form of transport against another, but seeks to repre- 
sent what is best in the broad public interest. 

In establishing basic policies to guide our overall efforts te 
strengthen the Nation’s transportation system, we have set up a care- 
ful procedure to assure fair and thorough consideration of subjects 
before final positions are taken. The procedure is briefly as follows: 
Issues are initially considered by eight special, permanent, advisory 
panels of recognized leaders from all parts of the country who repre- 
sent users, investors, air, freight forwarder, highway, pipeline, rail, 
and water carriers. 

Recommendations of these panels are considered by a coordinating 
committee made up of panel chairmen and _ representatives, which 
seeks to reconcile differences. The final views of the panels are re- 
viewed by a nonearrier policy committee of the board, which makes 
its own recommendations to the board of directors. Individual men- 
bers of TAA also have an opportunity to submit their views on such 
matters to the board. The board of directors, which represents a 
balanced cross section of our general economic system, consisting of 
approximately 100 members from industry, finance, and agriculture, 
as well as transportation, then takes final action. 


I. TAA’S INTEREST IN THE CURRENT TIEARING 


The Transportation Association of America, by its very purpose, 
is deeply interested in the establishment and maintenance of a sound 
national transportation system for the benefit of all our citizens. 
This involves providing an enlightened and effective regulatory at- 
mosphere to best assure continued progress in this field. The prinet 
pal objective of this committee at this hearing, as I understand tt, 
is to focus attention upon certain problems in the administration of 
our Federal laws by the regulatory agencies concerned with trans- 
portation and other areas of national interest, and to take forceful 
and intelligent action leading to the solution of these problems. 
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As I have stated, all members of TAA are vitally concerned with the 
condition of our national transportation system which is a major in- 
dustry in our national economy and has become an integral part of 
our daily living. Its operation is regulated in many aspects by Fed- 
eral administrative agencies here under review. These regulatory 
controls embrace the basic granting of routes, the pricing structure 
applicable to transportation services, intercarrier relations, the main- 
tenance of appropriate records and submission of operating data, and 
other areas affecting our transportation system, functions which you 
are well aware of. Such controls affect the interests of investors in 
transportation securities and shippers and users of this industry. 

In recent years these agencies have become more and more influen- 
tial in regulating the health of this industry. Also, as the functions 
of these agencies have broadened, it is important to all these interested 

arties that the norma! incidents of due process be preserved. These 
include the assurance that agency action following a hearing will be 
based on the evidence, pleadings, and other documents of record in the 
yroceeding. 

It should also be emphasized that the failure to conform to these 
fundamental principles may well have the effect of subverting the na- 
tional transportation policies previously legislated by the Congress. 

In our view, the time is ripe for legislation which will prevent the 
eroding influence of ex parte pressures and representations. We favor 
the adoption of such legislation which we believe to be in the broad 
public interest in general and in the interest of those who are directly 
affected by the health of the transportation industry in particular. 

On February 19, 1959, H.R. 4800 was introduced by the chairman of 
this committee. This bill contains numerous amendments to existing 
statutes under which these administrative agencies operate. Shortly 
thereafter, a subcommittee of the Coordinating Committee of TAA, 
consisting of one member from each TAA panel, met and agreed that 
it would be highly desirable to consider carefully all of the proposed 
amendments in H.R. 4800 dealing with the Federal Aviation Act, the 
Interstate Commerce Act, and the Securities Exchange Act. 

On April 29, 1959, H.R. 6774 was introduced at the request of the 
Administrative Law Section of the American Bar Association. In 
view of the similarity in many respects of the subject matter in both 
H.R. 4800 and H.R. 6774, the TAA panels also gave careful study to 
the later bill. 

In addition to the thoughtful consideration of this proposed legis- 
lation under our normal procedures, attention was directed to another 
area of concern to cur membership—namely, the problem of delay in 
m the administration and enforcement of the laws regulating all 
forms of transportation. 

It is quite apparent to all those concerned with efficient and effective 
government that the needs of an adequate transportation system in 
this Nation cannot be adequately served except by prompt and decisive 
action in the regulatery process. I am confident that not only the 
members of this committee, but also the members of the regulatory 
commissions themselves concur in this observation. Indeed, I under- 
stand it was a deep concern about this problem which in part prompted 
the Legislative Oversight Subcommittee of this committee first to hold 
an informal conference on the subject and later to form an Advisory 
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Council on Administrative Problems to give continued study thereto 
Accordingly, the TAA panels also directed considerable attention to 
this aspect of administrative agency machinery. 

As a consequence, there evolved the determination of a TAA pos. 
tion on many phases of the problems now under study by this eo». 
mittee, particularly insofar as the Federal regulation of the trans. 
portation industry is concerned. 

I shall state briefly the position of TAA on both the provisions of 
H.R. 4800 and H.R. 6774, as well as on the matter of administrative 
delay. I should also explain to this committee that our ultimate posi- 
tion was directly supported by seven of the eight TAA panels. The 
position of the eighth panel, the Air Panel, reflected an even split in 
the votes of its membership, half of whom voted to support the TAA 
position. The remaining Air Panel members supported the objectives 
of such legislation but urged its implementation by means of one act 
which would apply to all regulatory agencies rather than those eny- 
merated in H.R. 4800 or H.R. 6774. 


Il. TAA RECOMENDATIONS ON H.R. 4800 


H.R. 4800 consists of a number of proposed amendments to the 
basic statutes affecting the operation inter alia of the Civil Aero- 
nautics Board, Interstate Commerce Commission, and Securities and 
Exchange Commission. The proposed amendments are almost identi- 
cal insofar as each independent agency is concerned and inelude in 
essence proposed standards of conduct governing the operation of 
such agencies, as well as amendments pertaining to the choice of their 
chairmen and vice chairmen, responsibility for preparation of opin- 
ions, and other matters. 

After an extremely careful review and study of this complex sub- 
ject, a TAA position was approved whereby the proposed language 
respecting ex parte communications in H.R. 6774 was endorsed in 
preference to the language set forth in H.R. 4800. Thus, no good 
purpose would be served by discussing this portion of the subject 
matter in H.R. 4800. 

TAA does support, however, legislation in two areas covered by 
H.R. 4800, the first pertaining to the choice of Chairman and Vice 
Chairmen and the second relating to the preparation of agency 
opinions. 

The Federal Aviation Act presently provides for the appointment 
by the President of the Chairman and Vice Chairman of the Civil 
Aeronautics Board. Neither the Interstate Commerce Act nor the 
Securities Exchange Act provides for the appointment by the Presi- 
dent of a chairman or vice chairman of the other two agencies. By 
the Reorganization Act of 1950, the Chairman of the SEC is ap- 
pointed by the President. H.R. 4800 proposes amendatory language 
which would in essence direct by law the members of these three 
agencies to select their respective chairmen and vice chairmen. | 

The Transportation Association of America recommends that this 
revised procedure be enacted. It is believed that this technique of 
selection would enable the membership of the regulatory body, the 
Chairman and Vice Chairman of which are now appointed by the 
President, to have a greater voice in the exercise of broad powers and 
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responsibilities now vested in these offices. In addition, it would 
reclude the exercise of undue control and domination by the execu- 
tive branch of our Federal Government over an arm of the Congress. 

In sum, the following position on this subject was approved by the 
TAA board of directors : 

The Chairmen and Vice Chairmen (if the law provides a Vice Chairman) 
should be chosen by the members of the transport regulatory agencies from their 
membership. 

TAA, in addition, recommends a change in the language in H.R. 
4800 respecting the preparation of agency opinions. The language 
under review on this subject is to be found in section 211 of the bill 
on the Federal Aviation Act, section 511 on the Interstate Commerce 
Act, and section 611 on the Securities Exchange Act. 

TAA does support the proposed enactment of legislation which 
would in substance confer resposibility on the members of the regula- 
tory bodies operating under these statutes to prepare agency opinions 
requiring agency approval. It is believed that the lodging of such 
responsibility upon the agency members themselves would be a salu- 
tary contribution to more efficient and effective agency action. 

We favor some added phraseology which we feel would help to 
insure that the amendement would not be used to delay procedures 
inasmuch as our proposal gives the agency discretion to determine 
whether this assignment of responsibility to a commmissioner would 
be “administratively feasible” and, at the same time, directs such 
Commissioner to “expedite” agency action. Such language has been 
added to the language of H.R. 4800 and may be found in appendix A 
of this document. 


Til. TAA RECOMMENDATIONS ON H.R. 6774 


H.R. 6774 would involve the enactment of legislation which would 
establish standards of conduct for agency hearing proceedings of 
record as a matter of law. The bill contemplates that such standards 
would be made applicable to the independent regulatory agencies to 
which H.R. 4800 pertains. Here again, TAA has studied these pro- 
posals only insofar as they pertain to the operations of the Civil 
Aeronautics Board, Interstate Commerce Commission, and Securities 
and Exchange Commission. 

The text of H.R. 6774 provides in essence that agency determina- 
tions in proceedings subject to notice and opportunity for hearing 
(and required by law to be based upon a hearing record) shall be 
based solely and exclusively upon the issues, pleadings, evidence, and 
contentions of record therein. The bill contains language specifying 
the types of such proceedings. 

H.R. 6774 further contains specific language respecting ex parte 
communications between agency personnel and interested parties, in- 
cluding procedures for the handling thereof, and penalties pertinent to 
such activity. 

TAA wishes to endorse strongly the enactment of legislation estab- 
lishing standards of conduct for agency hearing proceedings. This is 
matter of great importance not only to the party litigants and agen- 
cies themselves, but also to the general public. The elements of justice 
and fairplay must be present if the American citizen is to have 
confidence in the Commission form of regulation. If these agencies 
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are to carry out satisfactorily their quasi-judicial responsibilitie, 
everyone concerned deserves the type of protection which the proposed 
standards of conduct would furnish. TAA strongly endorses the 
objectives inherent in H.R. 6774. 

TAA does wish to submit, however, five specific amendments whic, 
it believes will serve a desirable purpose in the public interest, They 
are as follows: , 
(1) Communications by agency staff members 
_ The bill prohibits any person from bringing to bear any ex parte 
influence on any agency member or hearing officer concerning a they 
pending proceeding “except in circumstances authorized by law o 
upon reasonable notice to all parties of record.” TAA would point 
out that, in its opinion, the decisional process would obviously Collapse 
if said agency member or hearing officer were unable to communicate 
with other staff members of the agency necessary, for example, to the 
mechanical processing of agency action. On the other hand, ageney 
staff personnel taking part in such proceedings as an adversary party 
would not be exempted. Therefore, TAA supports the following 
amendment to H.R. 6774: r 

An amendment to exempt members of the staffs of agencies who have not taken 
positions in a proceeding from the list of persons prohibited from communicating 
ex part with the agency member or hearing officer in a proceeding. 

(2) Personal staff of agency member or officer 

H.R. 6774, by its terms, prohibits any agency member or hearing 
officer from permitting, receiving, entertaining, or considering any ex 
parte approaches. It would appear logical that this category should 
be expanded to include the staff employees of such agency members 
and officers. We think that the inclusion of such additional language 
in the ultimate legislation would eliminate a loophole which might 
otherwise be utilized by interested parties without penalty. Such staff 
members would also become subject to the obligations imposed on 
agency members and hearing officers. 

(3) Rulemaking proceedings adversary in character 

This and the remaining two specific recommendations offered by 

TAA involve certain definitions of the agency proceedings subject to 
the terms of H.R. 6774. TAA believes that all rulemaking proceed- 
ings which are adversary in nature should be included. This recon- 
mendation was also advanced by the American Bar Association after 
further review of H.R. 6774. While this expanded coverage under 
the bill may well increase the number of proceedings to which it 
applies, we feel that the high standards of conduct here under review 
should be made to apply to all types of agency hearing where substan- 
tial controversy and adversary parties are involved. After all, the 
only responsibility imposed by this bill would be the disclosure of the 
communication in the agency’s public files and notice to all parties 
This would tend to contribute to a wider dissemination of public infor- 
mation while at the same time assuring strict standards of basic justice 
and fairplay. 

Accordingly, TAA recommends the following: 

Rulemaking proceedings which in the agency’s judgment are adversary in 


character to a substantial degree shall be made subject to the provisions of this 
Act. 
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(4) Investigations other than rulemaking . 
TAA also wishes to support another suggestion in connection with 
the exemption provisions of the bill. As now drafted, the subject 
standards of conduct would not be made applicable to an investigation. 

TAA recommends substitution of the phrase “investigations other 
than rulemaking.” Our problem here is that any investigation can 
bea part of the rulemaking process and, if it were adversary in char- 
acter to a substantial degree, we t hink the subject standards of conduct 
should apply. In order to assure this, as well as to reconcile this lan- 
guage with the added provision just cliseussed, we proposed the use of 
the phrase “investigations other than rulemaking.” 


(5) Disqualification of parties 

TAA wishes to support another recommendation of the American 
Bar Association which would serve to limit the penalties presently 

roposed in the bill. H.R. 6774, as now drafted, provides in sub- 
stance that any violation of the standards of conduct so imposed— 
by any party to the proceeding or by anyone acting for or in his behalf, shall be 
good cause, in the agency’s discretion, for disqualification of such party. 

TAA agrees with the American Bar Association that it would be 
desirable to impose such disqualification only in the proceeding 
wherein the ex parte offering occurred. 

TAA would, in addition, confine such sanction to “licensing” pro- 
ceedings, as defined in the Administrative Procedure Act. This limi- 
tation is proposed because in certain proceedings other than “licens- 
ing,” disqualification could be impracticable or discriminatory toward 
other parties where several parties are involved. For example, in an 
“adversary” rate case, involving different modes of transportation as 
parties in a hearing, disqualification of one of the carrier parties 
might inadvertently result in depriving a shipper of a fair and reason- 
able rate in that proceeding. We do feel that the known difficulties in 
the licensing area do warrant disqualification in such proceedings. 

Finally, TAA would desire that judicial remedies under the usual 
conditions for abuse of agency discretion in applying such sanctions 
would continue to be available. 


IV. TAA RECOMMENDATIONS ON ADMINISTRATIVE DELAY 


Ihave previously referred to the growing concern of TAA members 
about the problem of administrative delays in our independent regu- 
latory agencies. 

mn 7 } , 1 

The TAA board of directors accordingly approved the following 
statement of position, which is a very general provision : 

In proposing these legislative modifications, the aim is to improve the effective- 
hess of the administrative process. Closely related to these modifications is the 
problem of unnecessary delay in the administrative process which gives rise to 
various abuses. 

We commend the activities of the Legislative Oversight Subcommittee in 
ree a solution of this problem through its informal hearings and its Advisory 
a on Administrative Problems. We understand the group is working on 
tite problems and believe every opportunity should be given for the agencies 

mprove their own procedures or to recommend appropriate legislation within 
areasonable period of time. 
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V. CONCLUSION 


In closing this statement, I would like to commend the committ | 
upon its desire to take constructive action to improve the regulatoy 
processes of the independent agencies responsible for the regulatig) | 
of the transportation industry. The dynamic growth and vital impon 
tance of transportation to our national economy make it necessary to 
consider ways and means of further improving their operation, * 

(Appendix A follows :) 


APPENDIX A 


Suggested language respecting Civil Aeronautics Board opinions: 

“Sec. 211. (a) Section 202 of such Act (49 U.S.C. 1322) is amended by adding 
at the end thereof the following new subsection : ; 

“"(e) Insofar as administratively practicable, the Board shall designate oy | 
of its members to prepare or to personally direct and expedite the preparatig, | 
in writing, of a statement of the reasons or basis for the decision of the Board 
in each case decided by the Board. Each such statement shall be signed py 
the member of the Board who was responsible for its preparation. Member 
shall be designated to prepare or direct the preparation of such statements » 
that, insofar as possible, (1) each member of the Board will be responsibje 
for the preparation of such statements with respect to every type of case decided 
by the Board, and (2) no member of the Board will be responsible for the 
preparation of a substantially greater number of such statements than any 
other member of the Board with respect to any type of case decided by the 
Board.’ ” 

Suggested language respecting Interstate Commerce Commission opinions: 

“Sec. 511. Section 17 of such Act (49 U.S.C. 17) is amended by adding at the 
end thereof the following new paragraph : 

**(13) Insofar as administratively practicable, the Commission shall desig. 
nate a Commissioner to prepare or to personally direct and expedite the prepara- 
tion, in writing, of a statement of the reasons or basis for the decision of the | 
Commission in each case decided by the Commission. Each such statement shall | 
be signed by the Commissioner who was responsible for its preparation. Com- | 
missioners shall be designated to prepare or direct the preparation of such 
statements so that, insofar as possible, (a) each Commissioner will be responsi- 
ble for the preparation of such statements with respect to every type of case 
decided by the Commission, and (b) no Commissioner will be responsible for the | 
preparation of a substantially greater number of such statements than any 
other Commissioner with respect to any type of case decided by the Commis. | 


“Sec. 611. Such Act (15 U.S.C. 7TSa—-7s8hh) is amended by redesignating se- 
tions 33 and 34 thereof as sections 35 and 36, respectively, and by inserting 
immediately after section 32 thereof the following new section: 

“ ‘Sec. 33. Insofar as administratively practicable, the Commission shall desig- 
nate a Commissioner to prepare or to personally direct and erpedite the prepa- 
ration, in writing, of a statement of the reasons or basis for the decision of the 
Commission in each case decided by the Commission. Each such statement 
shall be signed by the Commissioner who was responsible for its preparation. 
Commissioners shall be designated to prepare or direct the preparation of such 
statements so that, insofar as possible, (1) each Commissioner will be responsi: 
ble for the preparation of such statements with respect to every type of case 


sion.’ ” 
Suggested language respecting Securities and Exchange Commission opinions: 


decided by the Commission, and (2) no Commissioner will be responsible for the 
preparation of a substantially greater number of such statements than any 
other member of the Commission with respect to any type of case decided by 


” 


the Commission.’ 


Dr. Baker. That finishes my statement, Mr. Chairman. 

The Cuamman. Dr. Baker, let me thank you for a very informative 
statement presenting clearly the position of the various transporte 
tion groups represented here this afternoon. The positive sugges 
tions you have are of special interest to me, and I am sure they will 
be to every member of this committee, because we have had a great 
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deal of generalized testimony here and not enough positive sugges- 


tions. ee f 
I observe, of course, that you and your group have given a lot o 


thought to this problem and I, for one, want to compliment you for it. 

At this time, may I inquire of the other gentlemen that are with 
you if they wish to make any further comment or supplement what 
has been said ¢ 

Dr. Baxer. I might just mention their names and perhaps they 
would say whether they wish to or not. 

The CHarrMAN. You mentioned that Mr. Stephen might have some- 
~ Baker. I think he would. If I might suggest, Mr. Chairman, 
I might call on the others, though I do not think they are going to 
say very much, and then Mr. Stephen has a statement that he would 
like to make. 

The Cuarrman. All right. 

Mr. Giles Morrow ? 

Mr. Morrow. Mr. Chairman, I could not add anything to what has 
been said other than to say that the Freight Forwarder Panel, which 
has approved of the position stated by Dr. Baker, does represent a 
cross section of the industry and the position taken by them has been 
endorsed by the industries as represented by the Freight Forwarders 
Institute. 

The Cuatrman. Thank you. 

Mr. Frederick Poole? 

Mr. Pootr. On behalf of the Committee for Oil Pipe Lines, we 
would like to associate ourselves with this statement, representing vir- 
tually all interstate oil pipeline carriers. 

The panel has discussed it and participated in the creation of this 
statement, and it does take pleasure in associating itself with Dr. 
Baker and the TAA. 

The Cuarrman. Thank you, sir. 

Mr. Gregory Prince / 

Mr. Prince. Mr. Chairman, we endorse the statement that Mr. 
Baker has made. It represents the views of the Railroad Panel and 
we subscribe to what he has said. 

The Cuatrrman. Thank you, sir. 

Mr. Beardsley ? 

Mr. Brarpstey. On behalf of the motor carrier group, we, of course, 
endorse the position on that Mr. Baker has taken and I have nothing to 
add, Mr. Chairman. 

The Cuatrrman. Thank you, Mr. Beardsley. 

Mr. William H. Hull? 

Mr. Hut. Mr. Chairman, on behalf of the American Waterway 
Operators Association and the Waterways Panel of the TAA, we 
are very happy to associate ourselves with Dr. Baker’s statement and 
fully subscribe to it. 

We wish to commend the committee on the constructive work it is 
doing in this important area. 

The Cuatrman. Thank you, sir. 

Mr. John Stephen ? 

Mr. Stepuen. Mr. Chairman, we likewise do associate ourselves, 
of course, with what Dr. Baker has said. 
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We would like, however, to add one or two modifications and some 
additional suggestions peculiar to the Civil Aeronautics Board and 
the Federal Aviation Act. 

Dr. Baker’s comments have been directed on behalf of the TAA to 
the three agencies and the three organic statutes under which the 
panels of the TAA are regulated. 

In addition to those three, I might say that the airlines or the Ajp 
Transport Association and its members have at one time or another, 
and presently do, participate in proceedings before all but one of 
the six agencies here involved, that being the Federal Power 
Commission. 

I have filed with the clerk, Mr. Chairman, copies of my writtey 
statement and I shall proceed just to read it, if that is what you would 
like me to do. 

The CuHatrMan. You may proceed as you desire. 

Mr. SrerHen. Thank you, sir. 

My name is John E. Stephen. I am general counsel of the Air 
Transport Association of America, Washington, D.C., which is the 
national association of the certified regularly scheduled airlines of 
the United States. 

We are glad to have the opportunity to state our views as to this 
proposed legisl: ation on ethical practices for Federal administrative 
agencies. The central provision of both bills are those dealing with 
ex parte contacts with the agency. In H.R. 4800 there are also 
miscellaneous provisions. 

While each of the bills has a worthy purpose, we consider that the 
provisions of H.R. 6774 are to be preferred to those of H.R. 4800, be. 
cause they are more definite in their standards and are less subject 
to possible abuse or retaliatory use by the : agency. We thus subscribe 
to the statement offered by Dr. George Baker on behalf of the Trans- 
portation Association of America, expressing support of H.R. 6774 in 
preference to T1.R, 4800. We also subscribe generally to Dr. Baker's 
statements in support of two of the miscellaneous provisions of EHLR. 
4800: 

First, that providing for election by the agency members of their 
chairman and vice chairman. We would qualify our support of this 
provision, however, with the suggestion that it should provide for 
the rotation of the chairmanship on an annual basis. 

Second, we would support the requirement that agency members 
write agency opinions, provided that it is recognized that in minor 
cases per curiam opinions would be permissible. 

H.R. 6774 would apply to “agency hearing proceedings which are 
subject to notice and opportunity for hearing and required by law to 
be based upon a hearing record.” Such proceedings are declared to 
include adjudications, hearings of record which by law are made sub- 
ject to the procedure governing adjudications, and those which by the 
agency’s notice of heari ing are made subject to the standards of this 
section. 

Since the bill would provide for criminal penalties, it is vital that 
it prescribe clear standards. In apparent recognition of that require- 
ment, the bill has undertaken to set forth the specific eategories of 
agency hearing proceedings to which it will apply. In prescribing 
that it will apply to “adjudic ations,” it is apparently considered that 
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“adjudication” is sufficiently susceptible of definition and determina- 
tion that no problem is presented in knowing when the act would 
apply. Unlike H.R. 4800, however, which defines “adjudication” by 
reference to the definitions of the Administrative Procedure Act, H.R. 
6774 would, presumably, leave it to the courts to define. Any indefi- 
niteness in this regard, however, may be compensated in the further 
provisions that the agency may resolve any doubt by prescribing that 
the standards of this act would apply to a given proceeding. Dr. 
Baker, on behalf of TAA, has suggested a further refinement of this 
provision, by requiring the agency to make the standards of the bill 
applicable to any rulemaking proceeding which is “substantially ad- 
versary in character.” We would agree that this would be a desirable 
change. ' 

The standards prescribed by the bill would come into play after a 
proceeding to which it applies has been “noticed for hearing.” — Again, 
there is no definition in the bill, nor reference to the Administrative 
Procedure Act or other statutory source, for determnation of what is 
intended by “noticed for hearing.” Presumably it is intended that the 
standards of conduct proposed for each of the six agencies embraced 
in H.R. 6774 would apply equally to all such agencies. In the case of 
the Civil Aeronautics Board, however, this poses a problem. For in 
the case of the Civil Aeronautics Board, many hearings, including 
adjudicatory hearings, involve extensive proceedings on matters of 
substance as well as procedure, before the technical “notice of hearing” 
ever issues from the agency itself. Thus, in many route cases, there 
are prehearing proceedings which serve to determine matters substan- 
tially affecting individual rights. For example, the question of what 
pending route applications should be consolidated in a given hearing 
are often so determined. The bill would apparently not apply to these 
proceedings, however, since they precede “notice of hearing.” In this 
connection, it is significant that the Civil Aeronautics Board itself has 
within the past week promulgated a notice of rulemaking apparently 
intended to get at some of these matters. 

The proposed rule, docket No, 11221, would make ex parte contacts 
improper in such cases “from the time of filing of an application or 
petition which pursuant to law must be passed upon by the Board 
after notice and hearing.” ‘This provision, we believe, is to be pre- 
ferred, in substance, to that of the bill. 

H.R. 6774 follows a consistent dichotomy as to each of the six 
agencies : viz, proscriptions directed against the agency members (and 
hearing officers) and proscriptions directed against litigants and 
others. The dichotomy itself, however, is not consistent in the stand- 
ards applied to agency members and those applied to other persons. 
Thus, under section 206(b) it is unlawful only for those agency mem- 
bers or hearing officers who preside over, or participate in decision or 
conduct of, an applicable proceeding to entertain ex parte contacts. 
In section 206(d), however, it is made unlawful for other persons to 
communicate ex parte with any agency member or any hearing offi- 
cer—whether or not he presides over or is involved in the decision 
of the proceeding. This we think is an unwarranted and unfair dis- 
tinction. Morevover, it would allow a member to entertain and not 
disclose unlawful contacts but if found out, avoid prosecution by dis- 
qualifying himself from the decision. We believe that the standards 
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in both cases should apply to all agency members, and to all hearing 
officers, of the agency. We likewise agree with Dr. Baker that the 
standards should extend as well to agency members’ and hearing off. 
cers’ personal staffs. 

On the other hand, while this unequal standard occurs in these two 
sections of the bill, in an ostensible effort to make the sections parallel 
an apparent anomaly has resulted. I refer to the language of both 
206(b) and 206(d), where it is provided that the prohibited conduet 
extends to any ex parte communication, except in circumstances ay. 
thorized by law or “upon reasonable notice to all parties of record.” 
Obviously if the communication is made with “reasonable notice to al] 
parties of record,” it is, by definition, not “ex parte.” 

The only construction of this language removing this apparent 
anomaly would be that if an “ex parte” communication, after receipt, 
is disclosed as provided by section 206(c), such disclosure is tanta. 
mount to “notice to all parties of record,” its taint as “ex parte” jg 
removed, and its receipt (under subsec. (b) ) is therefore not unlawful, 

That this is the intention, however, would seem doubtful. First, 
because such an intepretation would create a further discrepancy be. 
tween making an ex parte communication (under subsec. (d)) and re- 
ceiving one under subsection (b), which would then work an unequal 
and unfair operation as against the agency member. 

Second, it seems that this could not have been the intention, because 
it would seem to place an unfair and unreasonable burden on an agency 
member to require him to cleanse an ex parte communication of its 
taint by giving such notice to all parties of record, on penalty of his 
being otherwise guilty of unlawful conduct. 

There is a further anomaly in section 206(b). The section provides 
that it is unlawful for an agency member to receive an ex parte 
communication, This declaration of unlawful conduct is apparently 
independent of the requirement of the succeeding subsection (c) that 
where there has been receipt of such an ex parte communication, it 
must then be disclosed by placing it in the agency’s public file. Thus, 
section 206(b) apparently says that the agency member would be 
guilty of unlawful conduct im receiving an ex parte communication, 
even though he then makes it a matter of public knowledge by placing 
it in the public file. If this is correct, then two observations are 
noted: first, either section 206(b) places a burden on an agency 
member to give notice to all parties when he receives an ex parte 
communication, on penalty of being otherwise guilty of unlawful 
conduct, or the language is a complete anomaly; second, section 
206(b) is innocuous in all events, since—while providing that the 
described conduct is “unlawful”—it apparently contains no penalties, 
This is so because the penalties wieeribed by section 206(c) (2) and 
(3) appear to refer only to failure to comply with subsection (c), 
not subsection (b). 

In this connection, another apparent discrepancy exists between the 
standards applicable to an agency member and that applicable to 
other persons. That is, an ex parte communication by a person to 
an agency member under section 206(d) is apparently unlawful only 
when communicated with intent to influence the consideration or 
decision of a proceeding. However, under section 206(b), the agency 
member is apparently guilty of unlawful conduct any time he re- 
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ceives any eX parte communication, whether made with intent to 
influence his decision or not. While this is presumably an unin- 
ended distinction, it is plainly an unwarranted one and 1s unfair to 
ncy. 

We strongly support the requirement of section 206(c) that ageney 
members and hearing officers be required to place any ex parte com- 
munications they receive In the public file. In this, we cannot agree 
with the Civil Aeronautics Board when it objects to such a require- 
ment as a “staggering” administrative burden. This objection by 
the Board implies either that there is now and will continue to be a 
food of such ex parte communications in connection with existing 
proceedings, or that there is something about this legislation which 
will increase, rather than discourage, such ex parte communications. 
Neither of these inferences is plausible. ; 

In the first place, if the legislation accomplishes its purpose, which 
we think it will, there should not be any great flow of such ex parte 
communications. ; 

In all events, we think it is proper and reasonable to require at 
least that any such communications as do occur should be made a 
matter of public record. And certainly where an oral such com- 
munication is to be reduced to a written “true summary” for purposes 
of being placed in the public record, the maker of such a communica- 
tion at least is entitled to notice of such a summary, for purposes of 
rebuttal or answer to prevent agency retaliation or abuse. 

Section 206(d) makes unlawful, ex parte communications in pend- 
ing agency proceedings. In our view, this limitation to “pending 
proceedings injects uncertainty into the legislation and is an unrealistic 
limitation. On first thought, it might appear unrealistic to suggest 
the opposite; i.e., that prohibition against ex parte contacts should 
extend to all proceedings whether pending or not. One is inclined to 
ask, “How can it be a proceeding at all if it isn’t pending?” Full 
reflection on the problem, however, in the light of the historical prac- 
tices of these agencies will demonstrate the inadequacy of confining 
proper conduct to “pending proceedings.” The problem is related to 
the one we discussed earlier of not invoking proper conduct until after 
“notice of hearing.” The difficulty is that the most damaging, as well 
as improper, contact may be made before the competitors get up to 
this arbitrary starting line. Where licensing is involved, for example, 
it is apparent under most of the organic statutes from the time an 
application is filed that there may be an agency hearing, of the kind 
contemplated by this legislation. An improper conduct with an 
agency member at the application stage to support such application, 
come whatever hearing, has done its damage long before the notice of 
hearing ever issues. 

At the other end of the timetable, the question becomes, “When has 
the proceeding stopped? When is it not longer ‘pending’?” Is it 
when a “final order” as the courts have defined the term, has issued 
from the agency? At. best, this confining of good conduct to the 
period of “pendency” creates serious indefiniteness in applying the 
criminal sanctions of the bill. At worst, it leaves the door open to 
incalculable ex parte contacts—equally improper, equally damaging, 
or more so—but exempt, because the proceeding is no longer “pend- 
ing.” While an agency determination is pending on appeal to the 
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courts—perhaps on the very grounds of improper contacts—jg the 
proceeding no longer “pending” before the agency? In such a sity, 
tion, could the winner before the agency be maintaining ¢ ontacts with 
the agency members as to what they should do if the case is reversed 
and remanded to the agency? Where a permit or license has been 
granted, or extended, or temporarily granted or extended, should 


any | 


party be free to contact the agency ex parte as to what should be dong | 


on application for final license, or upon application for reneyal 
neither of which is yet pending? We respectfully believe that if 
parte contacts should be outlawed, they should be prohibited not only 
as to proceedings now pending, but as to any matters heretofore g 
hereafter likely to be the subject of such proceeding. 

We realize that there are practical reasons for this committee hay. 
ing directed itself in this legislation to the six independent reguk. 
tory agencies, since they were the subject of the hearings which led 
to these bills. At the same time, the question of honesty and i integrity 


in public dealings cannot rationally be limited to these six agencies, | 


We would accordingly hope that the committee, in re porting out any 
such legislation would recognize the breadth of the principle and 
indicate its willingness to see the provisions of such legislation ex. 
tended to all Federal administrative agencies. 

The solution to the problems raised in the hearings of the Over. 
sight Subcommittee are troublesome but vital. While recognizing 
the difficulty of legislating ethical standards, we commend the com- 
mittee for its constructive and conscientious effort to improve the 
processes and standards of the administrative agencies. 

Thank you, Mr. Chairman. 


The CuHarrman. Thank you very much, Mr. Stephen, for your | 


presentation. 

I wondered if you might also favor us with putting your sugges. 
tions into statutory language form and submit your proposals to our 
staff ? 


Mr. Srerpuen. I should be very happy to, Mr. Chairman; yes, sir, | 
. ° ! 


Thank you. 

The CHamrMan. We would like to have that for consideration by 
the committee. 

May I inquire, and I do not know just who would want to answer 

if you know, is the term “adversary” defined anywhere in the 
Administrative Procedure Act or in any other of the applicable pro- 
visions of law ? 

Mr. Srepuen. The term does appear, Mr. Chairman, in at least 
one place. I think the courts in construing the term “ex parte” have 
construed ex parte to mean the opposite of an adversary proceeding 
and use the term “adversary proceeding” in that sense. I cannot 
say that that is very helpful to this issue. It is not in the Adminis 
trative Procedure Act, to my knowledge. 

The Cuamman. You gentlemen are so well versed in the law, hay- 
ing actively participated. Do you know of any recognized definition 
in the court opinions? I am just thinking, Dr. Baker, of your sug: 
gestions with reference to adversary proceedings. If there is 10 
recognized definition of that term now, I think probably we would 
have to do something about that or we would leave another end open. 
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Dr. Baker. Since we have recommended, we had better come up 
with something. I think in the discussion, it simply was taken that 
if in any one of these hearings two parties of interest had opposing 
views in some regard, that was what was meant, that they both had 
an interest and they wished the Commission to do different things. 

The CuHairMAN. You see the reason I raised the question ? 

Dr, Baxer. Yes. 

The CHairMAN. In view of these suggestions which you made with 
reference to amendments here. It may be a recognized term through- 
outour adjudicatory processes. I do not know. 

I simply eall that to your attention and you may look into it 
further. 

Dr. Baker. We will either come up with a citation or suggested 
yording to define it. 

The CuarrMAN. I think I know in my own mind what it is and what 
it means, but I wonder when the thing gets pitched around some 
of these adversary proceedings just what would be the final determi- 
nation. 

Would you extend that, then, to certain rulemaking proceedings, 
too! 

Dr. Baker. Yes. 

The Cuairman. In other words, when rulemaking proceedings 
become adversary, as you have used it here, then it would apply / 

Dr. Baker. Yes, sir. I think, actually, our people who were dis- 
cussing this simply took the word “adversary” as used by the bar as- 
sociation people in their discussions and did not question what it was 
because most. people have the same feeling about it you do. Certainly 
at some point 1t ought to get tied down. 

The CHarkmMan. I suppose it would have to mean here, in connec- 
tion with where you have a contested proceeding, a competitive situa- 
tio where the parties join issues and the matter is to be heard 
accordingly. 

Mr. StepHeN. Mr. Chairman, I assume that that term is intended 
by the administrative law section of the American bar to comprehend 
at least those phrases of art appearing in the Communications Act 
and the other organic statutes involved here which define standing 
of parties in interest as being those persons agreed or those persons 
with such demonstrable interest as to give them standing either for 
purposes of rehearing before the agency or for judicial appeal or, 
in the case of the Communication Act, to filing a protect. Certainly 
inan adjudicatory proceeding any person as a party in interest under 
those statutes can make the showing would, I am sure, be compre- 
hended by the term “adversary proceedings.” The problem arises 
when you try to extend the term “adversary” to rulemaking pro- 
ceedings and there, as Dr. Baker has pointed out, while it may appear 
simple to say that rulemaking in a given situation may affect the 
rights of parties, and we know that to be so in many cases, it becomes 
very'difficult to draw the line between those rulemaking proceedings 
which affect the rights of parties, as those terms are used in the 
organic statutes to give standing before the agencies and before the 
conrts, and those cases where there is no standing as a party, because 
in rulemaking, as we know, you do not have to be made a party to the 
proceeding. It is enough that the agency provide opportunity for 
comment. 

54428—60——-51 
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The CHatrman. In that sense perhaps the suggestion of the 
member might be appropriate. ~ 

Would the solution possibly be to require the agency in each 
of rulemaking to determine whether the rulemaking’ proceed; 7 
an adversary proceeding substantially affecting identifiable anton 
to their rights, privileges, or economic position ? “| 

Mr. Sreruen. That makes a great deal of sense to me becang | | 
think that many agencies do that right now in drawing the line lp. 
tween putting out a notice of rulemaking where they provide only 
the opportunity to file a comment and those rulemaking proceeding 
where they go beyond the opportunity to file written comment, whit 
is all the Administrative Procedure Act requires, and say there shal 
be a full evidentiary hearing on this particular rulemaking, 

My conception is that those agencies who take the latter course q 
it because of the fact they feel that there are parties’ individual rights 
and interests that are involved in the rulemaking. r 

I believe a classic example of that was cited in the case of the Ciyj 
Aeronautics Board last year. We had pending there a proceeding 
known as the Aiwanis Airlines proceeding, which was styled rub. 
making. At the same time, it was recognized that if the rule which 
was propounded by the foreign air carrier that was there involve 
became law by being adopted as a Board regulation, it would take 
away valuable rights of domestic carriers, direct parallel rights be 
tween New York and San Francisco. 

There is a classic example of a case in which I am assuming the 
Civil Aeronautics Board, had this rule been in effect, would have 
found: “Here we have the kind of rule that involves parties’ rights 
and interest and must be made subject to the rule.” 

The Coarrman. That was a rulemaking proceeding ? 

Mr. STEPHEN. Yes, sir, it was. 

The CuarrmMan. Has it ever been settled ? 

Mr. Srepuen. Yes, it has been. The rule was not adopted 
requested. 

The Cuatrman. I have heard so much reference to it. I do not want 
to monopolize the time. 

Mr. Younger? 

Mr. Youncer. Mr. Stephen, I gathered from your statement that 
actually you feel that section 206(c) is about the only essential se 
tion, or is that a proper deduction ? 

Mr. Sreruen. Insofar as the prohibitions applicable to agency | 
members are concerned, I think that section (c) is the only thing | 
the members’ side which presently constitutes a reasonable respon- 
sibility. In other words (b), as it is now drafted I think, as I pointed 
out, imposes an anomalous burden on the member. It would requir 
him, as I read it, to either give notice of whatever ex parte commutl: 
cation he has received, or else be on penalty of being held as having 
violated the law even though there is no penalty provided for such 


violation. | 
Mr. Youncer. In your experience with the CAB, and FAA, do you 


feel that there is a dire necessity of legislation in this field, or ar 
you lukewarm on it ? 4 

Mr. Sreruen. That is a good question you put to me, I feel this: 
that if ex parte conduct is to be prohibited and it is not sufficient to 
rely upon agency rules and regulations to prohibit it, it should be 


at | 








Staff 


1 ca 
Ing 8 
AGS ag 


use | 
ne be. 
ve 

Ings 
which 
- shall 


‘ed as 


L want 


t that 
al see- 


gency 
ing on 
espol- 
ointed 
quire 
mun- 
raving 
r such 


do you 
or are 


me af 
a ere 
== = so a 
Fae FEsz 
nr SN eee 
I 


1 this: | 
ient to 


uld be 





INDEPENDENT REGULATORY AGENCIES LEGISLATION 797 


accomplished by legislation. At the same time I recognize that, as 
we have seen for the past months, trying to put down on paper the 
standards, particularly with criminal penalties involved, by which 
ou determine exactly what ex parte communications are going to be 
made subject to those criminal penalties, is a very, very difficult 

roblem. , ve 

| will try to answer you generally this way: that if we recognize it 
is desirable to prohibit ex parte contacts with administrative agen- 
cies, first of all, I think it should be done by legislation rather than 
regulation and, secondly, even if we recognize the difficulty and ap- 

reciate that we cannot go the whole way and successfully the first 
time out and define all the prohibited areas, I think we ought to go 
ahead and take that step we are able to take and define those areas 
where we very clearly know in our own conscience that is is plainly 

roper. ; 5 ; ; ‘ 

I certainly think that anyone on this committee or in this room 
could, without too much difficulty, list some of those cases. In fact, 
that is what this bill has done here. 

A case that is clearly set by an agency for hearing and follows the 
notice of hearing requirements of the statute, involves the rights of 
parties, there cannot be much question about a case of that kind. 

Mr. Youneer. In your experience have you noticed very many vio- 
lations on the part of the agencies you deal with ? 

Mr. StepuHeN. I will answer you this way; I have had occasion as a 
private practitioner to appear at one time or another before all of 
these agencies, save one, and presently find that we are involved in 
proceedings of all of these agencies, save one, from time to time, one 
time or another. 

I have been aware over the years, as a lawyer and one who has taken 
an oath himself frequently to some of the agencies represented, that 
there have been what I regarded under the code of ethics that presum- 
ably exist to be improper acts. If those are bad, then I think they 
should be prohibited by statute rather than just by a code of ethics. 

Mr. Youncer. The point that I am trying to make and get your 
opinion on is this: If there were overwhelming cases where you might 
feel the necessity of legislating, that would be one thing, but if we have 
as much difficulty legislating in this field as is evidenced by the vari- 
ous people that have been here and the various things they have 

inted out about these bills—pretty near every attorney who has 

n here has picked up certain sections and said, “Well, you can’t do 
this and you shouldn’t do that,” and you are about the only one that 
has come up here and said, “We strongly support the requirement of 
section 206(c) as an attorney”—maybe we would be getting into more 
difficulty than we are trying tocure. That is my point. 

Mr. Sreruen. I can appreciate your concern because certainly there 
will be difficulties, particularly if you are going to try to hold some- 
body toa criminal standard. I would agree that perhaps from a prac- 
titioner’s point of view—and I suppose subconsciously I am speaking 





from a practitioner’s point of view principally—the average lawyer 
practitioner would certainly feel that the important thing here is to 
at least be aware of what is going on. 

You have asked the question: To what extent does it go on or to 
what degree is it involved? That is a hard question to answer. That 
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had some idea what the ex parte contacts were or whether they ; 
harmless or not, you would at least feel a little better. ro 

Mr. Youncer. Or whether you can prohibit them by law, 

Mr. Sreruen. Yes, I think so. 

Mr. Youncer. Do you think you can legislate morals ? 

Mr. SreruHEN. As I said in my closing statement, I am sure it iso 
of the most difficult things a legislator can face, but at the same ting 
I suppose we must confess that a good part of our law is bui} ‘ 
concepts of morality, and morality alone apparently is 
enough. 

I gather this committee or the subcommittee has arrived at ta | 
conclusion in putting forth bills to try to at least pin down soy 
obvious areas. 

We are experiencing difficulty in defining the boundaries for that 
obvious area, but I still feel that there are some elements which ey 
clearly be reduced to law. | 

Mr. Younger. I thank both you and Dr. Baker very much. Yq! 
have contributed a great deal to my understanding of this. 

That is all, Mr. Chairman. 

The Cuarrman. Dr. Baker, did you have some comment you wish 
to make? 

Dr. Baker. No, I would just like to associate myself with why 
John Stephen said. 

I think the committee which did the major work on this was mak 
up almost entirely of lawyers and practitioners from these differen 
groups, and it is their views with some polishing and some changing 
as it went through all these different committees. They are the basi 
group that studied it and came up with it, so this does come from 
that kind of man. I was a Commissioner myself long, long ago, but! 
never practiced before a Commission. 

The CuarrmMan. You were a Commissioner / 

Dr. Baker. I was on the CAB from 1940 to 1942, That is a low 
way back. 

The CuarrMan. You helped start it out almost; did you not! 

Mr. SrerHen. May I just add one more sentence, Mr. Chairma! 
[ really believe, from the viewpoint now of the practitioners’ and the 
parties’ side, that the most. important thing about any legislation thai 
would be adopted would be, particularly where criminal penalties ar 
involved, that they know absolutely and positively at any one tint 
this is a case in which these rules apply, or this is a case in whit | 
they do not apply, because if you do not at least resolve that mu 
of it, then this will be a hopeless proposition, but if the agency @ 
somebody can say it begins at this time and it stops at this time, all 
everything in between, these are the rules. ae 

Mr. Youncer. You have to make a field and put the boundaries! 
for the operation. 

Mr. SterHeN. Yes, sir. 

Mr. Youncer. That is all, Mr. Chairman. | 

The CuarkmMan. Mr. O’Brien? 

Mr. O’Brien. I have just one question. I wondered, Mr. Stephet | 
why do you believe that it would be better to rotate the chairmanshi) 
of one of these agencies on an annual basis 4 | 
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Mr. Sreruen. In expressing that view, T was expressing the posi- 
tion taken by our board of directors when this specific proposition 
was put to them and, as I recall, that position won out by a prepon- 
derance of one vote. I cannot really tell you what lay behind the 
thinking on that other than the fact that if you have a situation where 
you feel that a given Chairman is not the best Chairman available, at 
jeast you pass it around among some others this way; but, of course, 
that cuts two ways. 

Mr. O’Brien. I got the impression that you do not personally feel 
too strongly on this particular matter. 

Mr. SrerHen. I, personally, sir, do not have too strong a feeling 
on that point, no. 

Mr. O’Brren. Thank you. 

Dr. Baxer. May I comment on that? As far as the association 
isconcerned, we felt that it was desirable to have the Chairman elected. 
We took no position on this question of for how long. We have not 
otten an agreement on that. The airline panel, as you saw, pre- 
ferred a 1-vear limitation. The railroad panel, I believe—Mr. Prince 
can correct me if I am wrong—felt that if you got a good Chairman 
you ought to be able to hold on to him. ‘The bill, I think, says 3 years. 
Most people did not feel too strongly on this. 

The main argument in favor of the rotation was so it was not to 
have sort of politicking within the Commission, as I remember it; 
that is, if it is sort of automatic every year, the way the ICC does it, 
and there is not the same power that goes with the chairmanship 
you do not have as much politicking among the Commission to get the 
chairmanship. 

The disadvantage is that if, in order to avoid politics, the Commis- 
sion protects itself by making it an automatic system, then you not 
only are slightly assured of getting the best. possible Chairman on the 
Commission once every sO many years, but you are assured of getting 
the worst one also. 

The CHarrMAN. I suppose that gives everybody an opportunity to 
appreciate a good one when he gets it. 

I have always been quite interested in what happened to the Reor- 
ganization Act of 1950 which transferred the authority of designating 
the Chairman to the President of the United States when they spe- 
cifically excluded the Interstate Commerce Commission. I suppose 
the Commission was able itself sufficiently to impress the Hoover Com- 
mission, and I think this was a Hoover Commission proposal, was 
it not? 

Mr. Stevenson (Andrew Stevenson, committee professional staff 
member). No; it was voted down by the Senate. It was proposed by 
the administration, but the Senate voted it down. 

Mr. Borcuarpr (Kurt Borchardt, committee professional staff mem- 
ber). It was done in the Congress. 

The CHarrman. You mean for the ICC? 

Mr. Borcnarpr. That is right. 

_ TheCuarman. Well, it sufficiently impressed the Senate, then, that 
it should not be. I have been quite impressed with the way it has 
operated in the Interstate Commerce Commission. 

On the other hand, it appears to me that it should be flexible enough 
to let the Commission decide how it should choose its own Chairman. 
One Commission may have an entirely different situation within that 
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Commission from what another Commission may have. I was gy, | 
what impressed with Commissioner Goff’s suggestion this mornin; 
there be no requirement that the Vice Chairman be elected ne 
that would mean that he had to act when the Chairman was not ther 

The way they operate is that they have a Chairman and - 
whoever is there in seniority is the Acting Chairman when the (} | 
man is not there. ; = 

There is something to that suggestion. 

Mr. Avery ? 

Mr. Avery. I do not have any particular questions, I do not think 
Mr. Chairman, except to say, Mr. Stephen, I was real interested in yoy | 
observation regarding the limitations on the word “proceeding.* 

I have asked every agency in turn as they have appeared before th 
committee to describe when an action would become a proceeding aj 
thereby come under the terms of the bill, and most of them had top. 
flect a little bit to put it in specific language as to when the proceed; 
would commence, and it spells out very clearly to me that as long 
we are applying criminal penalties for a violation of the various gy. 
tions of the bill when a matter is considered a proceeding in the ageney 
certainly we are going to have to spell out in very minute detail agi; 
when the sections would be applicable and when they would not, 

It seems to me even under extreme caution, under certain cireup. 
stances, that an employee more so that a member of the Board ¢ 
Commission might be guilty of an impropriety and subject to, 
criminal penalty and still be acting in good faith. 

To me, that is one of the problems that we are going to have to solr 
first before we can take any very definite action on the bill. 

Let me say thank you to you and Dr. Baker and to the backfield that | 
you have in the front row back there who have been your supporter | 
this afternoon. Certainly it requires some sacrifice to come in the first 
place and then to have to be here on Friday afternoon when there an 
other things that need be done to finish up the week; we appreciateit 
all the more. 

Mr. SterHeN. Thank you, Mr. Avery. 

The Cuarrman. Mr. Devine? | 

Mr. Devine. I have nothing, Mr. Chairman. 

The Cuarrman. Let me thank you very much, Dr. Baker, and Mh 
Stephen, and all the rest of the gentlemen, who are here for your pr 
sentation. 

I know it will be very helpful to us as we consider this very difficil 
problem. | 

Dr. Baxer. Thank you. | 

May I specially thank you, Mr. Chairman and members of the com 
mittee, for the shift of timing this afternoon. I am personally deeply 
grateful for it. 

The Cuarrman. I am glad we could accommodate you and certainly 
we are glad to have all of you this afternoon. 

Mr. SterHeN. Thank you, Mr. Chairman. 

The CuarrmMan. The committee will adjourn until Monday mornitg 
at 10 o’clock, at which time there are several witnesses who will appeat 
on this matter. 

(Whereupon, at 3 :10-p.m., the committee adjourned, to reconvene at | 
10 a.m., Monday, April 4, 1960.) | 





INI 


Ho 


and 


Bry 
Ba 


ST! 


= te te ss. he 


0 


a 


pat 


ant 





i 
SOMe. 
g that 
CAlige 
ther. 


hac} INDEPENDENT REGULATORY AGENCIES LEGISLATION 


MONDAY, APRIL 4, 1960 


hink 

your House or REPRESENTATIVES 

Pe | CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 

re thy Washington, D.C. 


zai} The committee met at 10 a.m., pursuant to recess, in room 1334, New 
tor} House Office Building, Hon. Oren Harris (chairman) presiding. 

ing The CHAIRMAN. The committee will come to order. 
Ng as The first witness this morning as we resume hearings on H.R. 4800 
$8 and H.R, 6774, and related bills regarding procedure, will be Mr. 
eny,| Donald C. Beelar. Mr. Beelar, I observe, is accompanied by Mr. 
ast)! Bryce Rea, Jr. I understand you are here speaking for the American 
. Bar Association, Mr. Beelar. 
CU 
dot} STATEMENT OF DONALD C. BEELAR, ESQ., AMERICAN BAR ASSOCT- 
04} aTION; ACCOMPANIED BY BRYCE REA, JR., ESQ., AMERICAN BAR 


solre ASSOCIATION, WASHINGTON, D.C. 


tha Mr. Beevar. Mr. Chairman, that is correct. 
t The Cuarrman. On behalf of the committee I want to extend to 
iets} you and Mr. Rea a cordial welcome. We have appreciated the splen- 


fit} Gid assistance that you have given the committee in the past and I 
ear! want to tell you now that we are grateful for the interest the Ameri- 
Melt | can bar has Shown in this important problem and I certainly want to 
compliment you not only for your interest, but for the active partici- 
pation and assistance you have given to us in relation to this problem. 
Mr, Bretar. Thank you, Mr. Chairman, and on behalf of the Ameri- 
| Bar Association we would like to let you know that we appre- 
"| late your cooperation and courtesy in introducing our bill, H.R. 6774, 
p® | and also scheduling it for hearings in conjunction with H.R. 4800. 
May I proceed ? 


hcult 


The Cuairman. Yes, you may proceed. 

Mr. Bretar. Mr. Chairman and members of the committee, my 
| tame is Donald C. Beelar, chairman of the American Bar Associa- 
> tion’s Special Committee on the Federal Administrative Practice Act. 

My} My colleague is Bryce Rea, Jr., chairman of the national committee 
ah of the administrative law section. We are appearing before your com- 

‘| mittee as representatives of the American Bar Association. This is 

our joint statement. 

Our purpose is to urge your committee to recommend legislation 
ie which will adequately protect agency litigation from any backdoor 

Influence or pressure. At the same time we wish to counsel against 
doing anything which will increase the difficulty of conducting agency 
operations, stifle the free access of information, or quarantine the 
agencies from persons having business before them. 
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protect the rights of litigants without sacrificing other rights whid 
should be preserved. 

If a wand could be waved to banish pressure or influence fron 
agency litigation this, we are quite aware, would not receiye ql] i 
the problems which have been encountered by the subcommitt | 
Nevertheless, a start should be made somewhere, and we believe legis 
lation along the lines set forth in H.R. 6774 would be a good place 
to start. It is said that a journey of a thousand miles begins wit} 
first step. 

Enactment of H.R. 6774 would be a significant and important firs 
step and one heading in the right direction. We sense an expecta. | 
tion by the public that legislation will be forthcoming dealing wig | 
the problems inquired into by the subcommittee. The ultimate judy 
ment on the work of this committee will take into account what legis. 
lation it produces. : 

We appreciate the opportunity to participate in this legislatiy 
task. We are here to urge the enactment of legislation which wij 
adequately but fairly eliminate backdoor influence and pressure froy 
agency litigation. Unless influence can be eliminated from agene 
litigation, then sooner or later it will be demanded that litigation k 
eliminated from the agency. 

The CrairmMan. This would be a good place to interrupt right her, 
if you will pardon an interruption. You and Mr. Rea, T believe 
participated in the panel discussion that we had on this subject las 
year and your statement at this point I think could very well include 
this remark: That by reference we would incorporate the discussio 
in the panel discussion hearings last year ? 

Mr. Beetar. Yes, sir. I might add as a result of those panel dis 
cussions our committee made a revision of the proposed bill in July of 
last year and it was mostly clarification and editorial changes, and 
the text of the revision is now found in H.R. 20657. It is essentially 
the same legislation, merely representing a subsequent draft. The 
interim report of your subcommittee dated February 9, 1960, at pag 
5, makes the significant observation : 


We believe it is practical to enact legislation in this area which vill 


1 the 


We live in an age when administrative commissions and agencies issue 
interpret, apply, and enforce more rules, regulations, and policies than do Cor 
gress and the courts combined. 

It is true that most case litigation at the Federal level is now being 
conducted by Federal agencies, not the courts. There are some ltl 
agency tribunals trying a great variety of agency cases. Agency tril 
examiners are more numerous than all of the Federal district judge 
in our 50 States. The case output of Federal agencies is substantially 
in excess of that of the Federal courts. During the past quarter of 
century jurisdiction over the litigation of cases in the new arts suchis 
radio, aviation, atomic energy and space has been turned over ti 
Federal agencies. At the same time a variety of activities previous! 
unregulated or State regulated have been brought under control 0 
Federal agencies in such fields as securities, labor management, fool 
and drug, communications, transportation, pricing and trade regult- 
tion, social security, et cetera. 

We have indeed been living in an age where each new regulatory | 
problem has been met by creating a new agency and giving it the tot 
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owers of Government, including judicial powers. We have fallen 
into a pattern of thinking which has accepted government by commis- 
sion as the easiest way out in meeting new and increasing Government 
regulatory responsibilities. Many now believe we have been oversold 
on government by commissions. Disenchantment has set in. ' 

The merits of this are not before us, but it is well to recognize the 
characteristics of this agency environment and to understand its 
capabilities and limitations. Also, it is well that your subcommittee 
has acknowledged that government by regulatory agencies may have 
solved some of our problems but that it has also created others. 

One of the problems in this agency environment of unique concern 
to the legal profession is: How can we assure citizens fair play in the 
litigation of agency cases‘ Fair play implies many things—reason- 
able notice, opportunity to be heard and to be confronted with all evi- 
dence and contentions considered in a case; trial before an impartial, 
independent and competent tribunal; and the right to have one’s case 
fairly judged and determined on its merits. 

This means free from any influence or pressure. Influence or pres- 
sure is the antithesis of justice and fair play. <A litigant before an 
agency expects and has the right to expect that assurance of fair play 
which he associates with the administration of justice before the 
courts. This right cannot be assured unless the trial and decision 
of agency cases in those proceedings which are courtlike in character 
are protected against any backdoor influence or pressure. The pur- 
pose of H.R. 6774 is to deal with first things first, and to assure, In- 
sofar as it is possible to do so, the basic integrity of agency litigation. 

We have no real choice other than to make an effort in this direc- 
tion. We accept defeatism unless this effort is made. We cannot fail 
in this effort without leaving agency litigation exposed to influence 
or pressure, and also leaving the impression that this is condoned or is 
beyond our control. 

Assuming we are to go forward with some program which will 

prevent backdoor influence in agency litigation, I suppose the first 
question is whether this is something that should be dealt with by 
legislation or left to each agency to work out by itself. The agencies 
seem to suggest that they would prefer to be left alone to their own 
devices and that no code of conduct should be imposed upon them 
by the Congress. 
_ We can appreciate the agencies’ reluctance on this, but we reject 
it as impractical and ineffective. The agencies have not been able 
to deal with the problem effectively up to now. Agency rules, even 
if adequate, do not carry the respect that is given to a law of Congress. 
Agencies have imposed standards of conduct. on others, but not on 
themselves. It is doubtful that agency members are able to protect 
themselves from the misconduct of a fellow agency member. On a 
long-term view, we believe the agencies are ill advised in not seeking 
the cooperation of Congress in dealing with this problem by means 
of legislation. ; 

In this instance we are not rendering advice for others that we are 
willing to follow ourselves. As lawyers we have canons of profes- 
sional ethics and machinery for self-cisciplining those in our profes- 
sion. It is understandable that some of our members, like the 
agencies, do not cotton to congressional imposition of standards of 
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conduct. Nevertheless, for more than 3 years we have been askj 
Congress for legislation to control practice before Federal agencies” 
legislation which would specify in detail standards of conduct for 
those who represent others before Federal agencies, including gener | 
rules as to conflict of interest, and which would set up special machin. | 
ery for handling grievances in agency practice. 

This legislation was introduced on January 22, 1957, by Congres. 
man Fascell, in the form of H.R. 3350, and was reintroduced in this 
Congress as H.R. 7092. Sections 403, 404, and 408 contain detailed 
provisions on standards of conduct, conflict of interest, and grievang 
procedure. The American Bar Association has sought the coopers. | 
tion of the Congress for controlling practice before Federal agencies, | 
But the agencies must set the tone of practice before them, and j 
feel that they would be well advised to follow our example in seekin 
the help of Congress to eliminate influence from agency litigation, 

1. What kind of proceedings should be covered by anti-influenc 
legislation? The concept of improper ex parte communications js y 
judicial concept and we believe its application should be limited jj 
those functions of an agency which are courtlike in character, (op. 
versely, we believe it would be wrong to bar communications with 
agency people as to other activities which are executive, legislative 
or rulemaking in character, or those involving promotional respons. 
blities. We certainly do not want to give the agency people any 
cause to “clam up.” The problem is where to draw the line and 
how to draw the lines. The problem is complicated because the 
agencies are expected to serve variously in administrative, legislativy 
and judicial capacities. 

The problem is difficult, but it is a difficulty which must be su. 
mounted. It should not be exaggerated. We believe the line can 
be drawn by covering those agency hearing proceedings which by 
law are subject to notice and opportunity for hearing. These pro- 
ceedings, with few exceptions, are tried before hearing examiners or 
boards which perform only judicial functions. In almost all of thos 
proceedings there is m fact a hearing record and a right of the lit 
gants to be confronted with all of the evidence and contentions which 
are considered in the case. 

With relatively few exceptions, these proceedings are already iden 
tified as adjudications. The real difficulty is more one of definition 
than identification. In those agency proceedings where the law 
quires that the testimony, exhibits, and all papers and requests filel 
in the proceeding shall constitute the exclusive record for decisio, 
there should be no disagreement that ex parte communications mus 
be prohibited. 

We believe there is no practical difficulty in identifying these pr 
ceedings on a case-by-case basis. Any ambiguity on this can bt 
overcome by the simple device of requiring that the agency’s noticed! 
hearing or other pleading instituting a proceeding specify whether 
or not that proceeding is subject to the standards of conduct pr 
scribed by this legislation. By this device all persons will have at 
can obtain actual knowledge as to the status and character of aly | 
particular proceeding. hole} 

This device also permits some flexibility of agency discretion 1! 
bringing an otherwise exempt proceeding under the act, where It 
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clearly adversary in character and is tantamount to a determination 
of individual rights. a 

9, What persons should be prohibited from making ex parte com- 
munications? Bearing in mind that we are dealing with the trial 
and decision of agency cases, we would focus responsibility on those 
agency people who conduct the hearing or participate in the decision, 
and on the parties to the hearing, including their representatives and 
those acting on their behalf. By fixing this desponsibility on those 
agency people who hear or decide cases we can avoid subjecting other 
agency officials or employees who have nothing to do with the trial and 
decision of agency cases from the sactions of this legislation. The 
nonjudicial business of the agency, of the public, and of the litigants is 
facilitated by discussions and communications with nondecisiona] per- 
sonnel, for example, docket. clerks, witnesses, investigators, trial at- 
torneys, et cetera. Legislation prohibiting ex parte communications 
with decisional personnel will protect the integrity of the proceeding 
and the ability of such agency personnel to decide agency cases on 
their merits. 

If we can make it clear by legislation that agency decisional per- 
sonnel are not to get involved in ex parte communications about pend- 
ing proceedings we will strike effectively at the heart of the problem, 
and this influence problem in which a guilty few contaminate the 
numeriou conscientious and honest offcials will be cleaned up. 

This prohibition must also apply to the litigant and to anyone 
acting on his behalf; and the party litigant should be held strictly 
accountable and responsible for any misconduct intended to influence 
or bring pressure to bear in agency litigation. 

3. What types of ex parte communications should be prohibited ? 
We believe the only effective way to deal with the problem is to pro- 
hibit all secret communications about pending proceedings. The 
propriety or impropriety of an ex parte communication, insofar as it 
may turn on content, can only be determined by disclosure. If the 
content is innocent its disclosure should not offend anyone. We can- 
not limit the prohibition to any one class of ex parte communication 
without licensing all other classes. This would compromise our objec- 
tive and invite abuses. Actually, we need not be too concerned about 
this problem if we understand that in prohibiting ex parte communi- 
cations with decisional personnel about pending cases we do not. in 
any way restrict anyone from communicating with other personnel 
of the agency to ascertain the status of cases or what the cases are 
about, or any other proper information. 

Agency litigation, except in the few situations where secrecy is 
authorized, is conducted in public. The pleadings are public; the 
trial is public. There should be no problem about anyone finding out 
anything proper about a pending case unless his purpose is to be a 
party to secret communications intending to influence the decision of 
a case One way or another. Our legislation does not mean drying up 
any source of information. This is a point which should be made very 
clear in the consideration of this legislation. 

4. Sanctions against ex parte communications. If a member of any 
decisional personnel of any agency becomes implicated in an ex parte 
communication, written or oral, about a pending case he should be re- 
quired to make a disclosure of this fact and to make that disclosure 
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promptly and give notice to all parties-in-interest. If this js don 
the agency offic ial should be given immunity from any sanction, itis 
is not done this would be a deliberate and intentional misconduet 
which should be grounds for disqualification, censure, removal, Or, in 
an aggravated case, a criminal penalty. 

Thus we are not putting agency people under a cloud of Sanctions 
unless by their own misconduct they fail to make the disclosure re. 
quired by the statute. If any agency member fails to make the yp. 
quired disclosure he is deliber ately withholding information whic ‘h the 
parties to the proceding have a right to know. 

If the party litigant seeks to bring influence or pressure to bear, op 
if anyone does so on his behalf, there should be no question but wha 
this conduct is wrong, and appropriate sanctions or penalties should 
be imposed. In seeking legislation to prohibit ex parte communig. 
tions in agency litigation, we are to some extent merely codfying cag 
law. For ex: umple, the Attorney General has argued before the F(¢ 
before our Circuit Court of Appeals, and in a brief before the Us 
Supreme Court that resort to ex parte communications may Vitiate 
an agency proceeding or warrant revoking an agency grant. 

Resort to ex parte influence is now a relevant issue in agency liti- 
gation and, if established, it is at least ground for a new trial of the | 
case. Case law approach to misconduct in this area is fraught with 
so many difficulties that it cannot be relied upon as an effective pro 
cedure. We need legislation to spell out as precisely as possible the 
standards of conduct which C ongress intends to be observed to pro. 
tect the rights of the parties and the public in agency litigation. Any- 
thing less will fall short of the t target. 

Legislation along the liens of H.R. 6774, preferably with revisions 
contained in H.R. 10657, will meet the minimum specifications of ant 
influence legislation. 

5. Analysis of H.R. 6774 and H.R. 10657. This act is entitled 
“Agency Hearing Standards of Conduct Act.” 

Section 2 identifies the proceedings which would be subject to the 
act, both by inclusion and exclusion. The line is drawn at those pro- 
ceedings which by law are subject to notice and opportunity for hear: 
ing. With respect to any borderline proceedings, the agency is giver 
some discretion to place any particular proceeding under the act if it 
is adversary in character. Most importantly, it is required that the 
notice of hearing must state whether or not that proceedings is subject 
to the act. 

Section 3 makes it clear that agency members or hearing officers 
are to avoid implicating themselves in any ex parte communications 
concerning any pending proceeding subject to the act which they ar 
to try to dec ide. 

A key provision of the act is section 4, is the imposition of a duty 
upon decisional personnel to divulge promptly any ex parte commit 
nication in which they may have become implicated which pertains 
to a pending case. Prompt disclosure absolves the agency member, 
but failure to make the disclosure is cause for his isqualification, 
censure, suspension or removal from office. Willful violation is made 
a crime. 

Section 5 prohibits outside persons from having secret communict | 
tions with agency decisional personnel concerning pending proceed: | 
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ings subject to the act. The litigant’s responsibility to avoid ex parte 
influence activity 1s emphasized by making such misconduct a ground 
for his disqualification. Also, willful violation is mad > a crime. — 

The two most important provisions in the act are, first, the require- 
ment that the notice of hearing in each proceeding state whether or 
not it is subject to this act, so that everyone from the commencement 
of a proceeding will know what rules apply; and, secondly, the re- 
quirement for public disclosure in the event there is any ex parte 
communication activity. A statutory prohibition against secret com- 
munications about pending proceedings, backed up by an unequivocal 
requirement for public cisclosure bringing everything out into the 
open, should prove effective to eliminate improper ex parte commu- 
nications and influence from agency litigation. 

Only by the enactment of such legislation can we bring about an 
environment in which litigants before agencies can be assured with 
complete confidence that their cases will be decided on the merits and 
based solely upon the evidence and contentions contained in the public 
record of the proceeding. Only by legislation can we give an answer 
to that ultimate defense of every exposed wrongdoer “I didn’t do any- 
thing illegal.” Only by legislation can we remove the suspicion that 
agency litigation may be rigged by secret influence or pressure. Only 
by legislation can we restore public confidence, litigant confidence, or 
indeed congressional confidence, in the administration of justice by 
regulatory agencies. ; 

That completes our joint statement, if the committee please. 

Mr. Mack (presiding). I notice that you have no comment on H.R. 
4800, is that correct ¢ 

Mr. Beevar. The American Bar Association has not formally acted 
upon a study of that bill. Many committees and sections are aware 
of it and have studied it, but no formal resolution has been presented 
to the house of delegates. 

Mr. Mack. Then you are making no further comment on H.R. 
4800 ¢ 

Mr, Bretar. No, except this: It covers many more subjects than our 
bill. I think the main difference between our bill and H.R. 4800 has 
todo with whether rule making should be subject to the same stand- 
ards of conduct as we urge be made applicable in litigation, and our 
answer to that is that it should not. 

Mr. Mack. You are including all rulemaking? 

Mr. Bretar. Under some statutes formal rulemaking would be sub- 
ject to our bill by virtue of the statute, but with those exceptions rule- 
making which is promotional or legislative in character, having gen- 
eral application and effect, should not be subject to this bill. 

Mr. Mack. Then you would not deal with the most glaring case of 
ex parte contacts that has been revealed by this committee ? 

Mr. Bretar. I think we would; yes, sir. 

Mr. Mack. Would you deal with the Sangamon Valley case? 

Mr. Beenar. I would believe so. In that proceeding the court in- 
terpreted the agency’s notice as being a commitment that it would 
decide the case on the record. If the agency had that intention under 
our bill it would have been put under this act. Also another aspect 
of that case is that proceeding I think had more to do with the deter- 
mination of individual rights of particular persons than it was of one 
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having general application and effect, and therefore I think it 

probably wrong to go at that in the form of rulemaking when nt 
there were competing applicants for a particular assignment at ; Y 
particular places. In other words, it was spot zoning and it was ‘it 
jJudication in the real sense. ve 

Mr. Sprincer. Would the gentleman yield ? 

Mr. Mack. Yes, I would, but first, then it would not apply to th 
Sangamon case as it was handled by the Commission in this instance 

Mr. Beetar. Our bill would apply to those which are clearly adyy. 
sary in character, and in my judgement that was adversary, it would 
involve taking away rights of particular applicants and giving they | 
to another particular applicant and the Commission couldn't have 
done this without having an application and an applicant before it 

Mr. Mack. What do you mean by adversary ? 

Mr. Beevar. I think when an action affects named persons directly 
who are contesting and who have a dispute, that is adversary, 
against an action which simply lays down a rule of conduct for the 
future that will have general application. 

Mr. Mack. Then you need two applicants in a case such as this! 

Mr. Brerar. Normally, although there might be a dispute between 
an agency and simply one citizen. 

Mr. Mack. Of course there was at the same time a dispute betwee 
communities as well ? 

Mr. Brewar. Yes, sir. 

Mr. Mack. And a very basic problem was involved ? 

Mr. Brexar. Yes, sir. 

Mr. Mack. I yield. 

Mr. Sprincer. Actually your bill here would cover every aspect of | 
the Sangamon Valley case because it was adversary in every aspect! 
You did have a rule, but pursuant to the rule you had several adver. 
saries before the Commission at the time of decision ? 

Mr. Beevar. That is the way I read the controversy. 

Mr. Sprrncer. As I understand it, the only time you are making 
your law subject to a rule making proceeding is in those instances 
where there are, in effect, no adversaries or no contestants. 

Mr. Breexar. That would be true. 

Mr. Sprincer. Where pursuant to notice no adversaries appear 
objecting to it. If an adversary appears objecting to this, then you 
are in a contest regardless of whether or not the Commission actually 
has before it two people who are contesting for a station or a right! 

Mr. Beexar. I would think generally so, but you can have quites 
contest over a rule which is clearly legislative in character, and it 
would seem to me the difference is whether or not the action under con- 
sideration is going to affect directly the rights of individual person 
before the agency in a dispute as to that matter rather than contest 
ing a general rule of policy. 


' 


make it a question of whether you are going to make it a VHF area a 


UHF area. Take that example. How does it apply? 
Mr. Brevar. That is a case where I think it is spot zoning and wher | 
you are really adjudicating adversary rights. 
Mr. Sprincer. That is all. Thank you, Mr. Chairman. This HR. | 
6774 would apply, would it? 


Mr. Sprrncer. Come back to the Sangamon Valley case. Why to | 
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Mr. Beenar. I think it would ; yes, sir. 

Mr. Mack. You mean it should apply! 

Mr. Beetar. If this law were in effect I think the dispute which the 
committee considered in the Sangamon Valley case would have come 
under the clause which says “an adversary proceeding.” 

Mr. Mack. It would not have applied under the procedure that the 
FCC employed at the time of the proceeding 4 

Mr. Beexar. I think the proceeding was really an adversary pro- 
ceeding and it would have been covered by this act. 

Mr. Mack. It wasn’t handled as much. 

Mr. Beenar. That is right, except the court interpreted it as being 
acommitment to decide on the record. A few years ago the C ommis- 
sion adopted a general allocation plan for the entire United States in 
which they had a rulemaking proceeding. They determined what 
frequencies would be available at what communities. I would call 
this general legislation, and there is no question about that and that 
would not have been under this act, 

Mr. Mack. I didn’t understand it that way. Ithought they handled 
inan an individual basis. 

Mr. Beeiar. I am talking about the original plan. _In other words, 
they.-actually had an original plan which applied nationwide, and this 
obviously had to be a legislative type of proceeding, like a congres- 
sional hearing, but then later on after having this plan they then 
proceeded to handle individual cases as a modification of the plan and 
called it legislative rather than as a consideration of applications of 
individual persons for particular facilities. 

Mr. Mack. I don’t think we could argue if they had pursued the 
original plan. That would have been in my opinion legislative in 
nature. However, when they abandoned that plan and changed it 
completely, that is where we got into the ex parte contacts. 

Mr. Beenar. Yes, sir. . 

Mr. Rea. If I could interject, Mr. Chairman, it seems to me the 
essential distinction is between the proceeding in which the Commis- 
sion is simply establishing general rules of conduct which doesn’t have 
the immediate effect of granting some individual something or tak- 
ing something away from some individual. I think the courts have 
generally drawn that distinction in determining what kind of proceed- 
ings must be on the record after hearing, even before the Administra- 
tive Procedure Act, and what kind of proceedings need not be on the 
record. 

The question is the impact of the order that will issue. In the San- 
gamon case I think the impact of the order was direct and immediate. 
Specific persons, one or more, were granted or denied rights, whereas 
the original allocation plan didn’t grant or deny anything. 

Mr. Mack. I would like to ask about the general rulemaking pro- 
cedure on color TV. 

Mr. Bretar. If I may respond to that, that is an interesting case. 
Our bill would exempt investigations, and I think in the 1940's this 
Was & Very proper subject of investigation. Was the state of the art 
such that it was practical to authorize color television? That is some- 
thing in which the agency should have the greatest latitude of ascer- 
taining and finding out information, and the answer to that was 


either that the state of the art hadn’t reached a point where it was 
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practical, or that it had. At that point the investigation should } 
terminated. If the art wasn’t ready, that ended the investigation, 
they thought the art was ready, the investigation should have be 
closed and the agency should have then prepared some specific py 
on which they would have had a rulemaking proceeding. 


ave 


If 


el 
leg 


What happened in that case was they didn’t draw the line where the | 


investigation ended, but immediately jumped into the ultimate cop, 
clusion that they were going to standardize on one system and not 9 
the other, and of course the facts are that they were putting one com. 
pany out of business and putting one company into business, and this 
was very controversial and very adversary in character. 

As I say, in my judgment that is an interesting case study of wha 
was a proper investigation which should have been closed and the 
agency should have come forth with what their ideas were for every. 
body to shoot at and should have gone at it that way rather than the 
way it was done. 


Mr. Mack. How do you deal under your bill with a case like thati | 


Mr. Bre.ar. There are lots of things our bill doesn’t answer, by 
we do exempt the investigation and at a point when the investigation 
reaches a specific proposal and if that proposal is adversary, as this on 
certainly was, it should then be put on the record so it would be deter. 
mined in public. 

Mr. Mack. It seems to me that there would be some great question 
about what your bill will do in this very delicate area, and a very dis. 
tinguished professor testified before this committee the other day, if 
I recall correctly, indicating that your bill would not cover the 
Sangamon Valley case. 

Mr. Brexar. I would have to disagree with that conclusion. What 
we have tried to do, though, is make it absolutely clear that in any 
particular proceeding the parties and everybody would know how 
the agency was going to handle it. There is no ambiguity on that point 
in our bill. 

Mr. Mack. The color TV case you have just mentioned was ad- 
versary in nature and it seems to me it points up a weakness in your 
proposal in dealing in this very delicate area, which many of us think 
should have the same treatment as any other adjudicatory case. 

Mr. Brevar. There is a gray area. Of course that is even illu: 
trated in functions of Congress. Congress used to handle a lot of 
claims bills and subsequently they gave that power to a court. The 
court now handles it. There is a gray area, but we think the gray 
area is a relatively small percentage of the total and that even in the 
gray area we have a device which makes it possible for the agency togo 
one way or the other. The agency might make a mistake, but at least 
it will be dealt with at the outset of a proceeding. 

Mr. Rea. If I could add there, Mr. Chairman, after all, it seems 
to me, exists in any event. Let’s say, for example, the Interstate Com- 
merce Commission is asked to institute an investigation looking to- 
ward the prescription of minimum rates for motor carriers througl 
out an entire territory. Well, in one concept that is of course rule- 
making. It is going to publish a general level which all carriers wil 
have to adhere to. At the same time it is sufficiently direct and in 
mediate on its impact on each individual carrier and it so curtails hi 
freedom in fixing his prices that it is uniformly treated and I think 
would be held by the courts to be. 
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Whether you want to call it technically adjudication or techni- 
cally rulemaking, in that it is looking for something ee it 
's nonetheless a proceeding which must be heard ne ‘ ee don 
the record and nothing else, to which this bill wou ( : _ y apn ¥ ' 

There are gray areas, but those gray areas exist and t im Z : — 
think could attempt or no bill could attempt to ae = . 7 —— 
what proceedings must be decided on the recor« a te ae to 
which this bill would apply, and which are so strictly legis root t _ 
they need not be, but I think it would go au long way to so an oe 
difficulty because it would enable the agencies, if they were doubtfu 
or if they thought it desirable, whatever the technical nature of the 
proceeding, to make the standards and requirements of this bill apply 
and thus obviate any possibility of making a mistake. However, the 
possibility of making a mistake exists right now. — BGT 

Let’s assume that the Interstate Commerce Commission decided 
that they were going to conduct this investigation looking toward 
minimum rates in the rule making way without all of the require- 
ments for decision on the record after hearing. They would be sub- 
ject to reversal and, by the same token, under this bill if they failed 
to make the requirements of this bill applicable in a case in which it 
was determined they should have because it was a case that should have 
been determined on the record after hearing, I think it would be 
error. Do you not agree, Mr. Beelar ? 

Mr. Bretar. Yes. 

Mr. Mack. The agency would decide which cases are adversary ? 

Mr. Beetar. Yes, sir; and that is a very wholesome thing, to have 
ah agency stop and state its own view of a particular proceeding. 
They are not required to do that now. 

Mr. Mack. After they make this decision, then, would interested 
parties have the right to appeal that determination to the courts? 

Mr. Brexar. I would assume, yes. Also I would assume that the 
courts would be quite hospitable in the area of judgment that would 
apply in a particular case. 

Mr. Mack. You assume that, but is there any provision of law for 
such an appeal 

Mr. Bernar. This bill would recognize certain rights of litigants 
under the law, which they now have, and if the agencies disregarded 
them those rights would be subject to review on appeal as error. 

Mr. Rea. They would have, | think, the same right that they now 
have; in other words, the right that they have under the Administra- 
tive Procedure Act—section 10, I think it is—or the right they have 
under the particular governing statute of the agency to judicial re- 
view of an agency determination. The right to judicial review car- 
res with it the right to challenge any procedural errors that took 
place in the course of the proceeding before the agency—the admission 
of incompetent evidence, for example—or I think it would encompass 
clearly the right to challenge on judicial review the failure of the 
agency to afford the procedural safeguards provided in this bill. 

Mr. Bretar. Again I think, if a person were going to challenge that, 
he would have to challenge it at the opening of the proceeding. 
Otherwise he would be held to have waived his right. 

Mr, Rea. Just as he must now timely challenge errors as they are 
committed, or as he thinks they are committed. f 
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Mr. BEELAR. If there is any controversy about a proceeding bein 
controversial it would be raised right at the outset and not after it Was 
over. 

Mr. Mack. On page 6 of your statement I think you said that pro- 


ceedings that should be covered are those that are subject to Notice 


and there is opportunity for hearing. 

Mr. Brexar. Yes, sir. 

Mr. Mack. What do you mean by that? 

Mr. Beexar. Many of the statutes authorize agency proceeding; 
subject to notice and opportunity for hearing. Some of the statute 
do not contain a statement of those rights, but they have been held 
implied on court review. I think in some of the postal cases the courts 
have held that the Postmaster General had to give notice and Oppor- 
tunity for hearing. Otherwise a man would have his day in cour 
so that has been read into certain judicial actions of agencies, Als 
agencies sometimes specify in their own regulations that this action 
is one which the agency will take after notice and opportunity for 
hearing, so that in one of those three ways in any particular proceed. 
ing it is pretty well known or ascertainable that it is one in which 
person has a right to notice and opportunity for hearing, and go yw 
are making that the pivotal point on whether this act does apply 
or not. This is also to a substantial degree aided by the fact that the 
adjudications are already pretty well defined and are required to be 
decided on the record. 

Mr. Mack. They are subject to that when a hearing is required by 
statute or court-made law ? : 

Mr. Beexar. Yes. 

Mr. Rea. In some instances I think the requirement of notice and 
hearing is spelled out in the Administrative Procedure Act as ap- 
plicable even though there may not be any specific requirement in the 
governing statute of the agency, but I certainly think in most instanees 
with respect to the major regulatory agencies, for example, which have 
testified here, most of their functions are very clearly identified—rate. 
making, certificate granting, or application granting in the case of the 
Federal Communications Commission. The statutes make it perfectly 
clear that those cases are to be determined after notice and hearing, 
which this bill would make these standards clearly applicable to. 

Mr. Mack. Counsel called this to my attention : That in H.R. 10657, 
the bill you referred to, it refers to in the agency’s judgment, and it 
gives the agency discretion as to which proceedings are adversary and 
which are not. Since the bill does not define adversary, how could the 
courts say that the agency violated the bill in exercising its discretion! 

Mr. Brevar. If this issue was presented by one of the parties to the 
proceeding it would depend upon what facts he relied upon to assert 
that in this patricular proceeding the agency abused its judgment in 
saying that it was not subject to the act. This would be an ad hoe 
determination based upon the particular facts of a particular matter 


Mr. Mack. Could you supply for the record your definition of at | 


versary ? 


Mr. Beetar. The bill that we have did not resort to definitions. It | 


might be good draftsmanship to include definitions in such a bill. 
Mr. Macx. I would say it is even customary, is it not? This is not 


the first one that has bothered me. I have raised similar questions | 
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about other suggestions which have been made, and this falls into the 
tegory. . ° 

ey Gascas. Our feeling, and I don’t mean we are right on it, was 

that you can get very much tangled up in definitions, but, on the other 

hand, when you look at a particular proceeding of a particular agency 

we don’t have much difficulty. __ 

Mr. Mack. Isn’t there something different in every agency of the 

ment ? 
(ie Bem.a2. No; in this area I would say they are substantially the 
same. Particularly a revocation proceeding is about the same, no 
matter what agency. A ratemaking proceeding of a certain type is 
about the same regardless of what agency it is. 

Mr. Mack. I would think that we would want to make it abundantly 
clear what we mean ourselves when we are trying to draft legislation. 
If we, the lawmakers, don’t understand it ourselves, how in the world 
will the other people be able to understand it? 

Mr. Rea. I think the problem is that the term “adversary” really 
can have precise meaning only when it is related to the facts in a 
particular situation. The casebooks are full of decisions in which 
the courts have dealt with this problem and they have dealt with it in 
the context of determining whether or not the agency action was con- 
stitutionally required, and this even before the Administrative Pro- 
cedure Act is required by that act, to be reached on the record after 
hearing and that determination by the court that this was a case 
in which the agency was required to act on the record after hear- 
ing or this was a case in which it was not is a determination 
that has been reached case by case, and I think to a large extent nec- 
essarily case by case because the particular facts will vary from case 
to case and the particular problems in particular agencies will vary. 
I think it would be very difficult to try to write a definition that is 
any broader than, in effect, the definition that is in the Administra- 
tive Procedure Act. 

Mr. Breiar. If I may add, our thinking was that even if you had 
a definition everybody agreed to, you would still have the problem 
of does that definition apply to this case, so we thought the best way 
to do that was to get at the case by requiring the order to state 
whether it is or is not under the act, and in H.R. 6774 the discretion 
of the agency in treating the borderline case we left wide open. In 
the revised bill which you have referred to we thought the act should 
set forth a guideline so what we said was “in the agency’s judgment 
isadversary in character to a substantial degree.” 

There is a guideline which indicates if it really is adversary in 
character to a substantial degree, the agency should put it under this 
act, but we rely heavily on the agency’s judgment, and I think the 
court would give that great weight. 

Mr. Mack. Of course you raise the question of the definition of 
“substantial.” We have been into that one before. 

Mr. Rea. I think what we had in mind was to make it clear that 
this FLR. 6774 and the standards therein imposed would apply in 
every situation in which the status, as interpreted by the courts, re- 
quired determinations to be made on the record after hearing, which 
terms have been pretty well understood over the years as a result of 
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actions by the Congress in the passage of the Administrative Py. 
cedure Act and the courts. 

Mr. Mack. Understood by whom / 

Mr. Rea. Understood by the agencies, and the courts, and the Cp. 
gress, and the people practicing before them, but then I think gj 
other point was to leave it in the discretion of the agency to mal 


the standards of H.R. 6774 applicable in a case in which there jg yy 


requirement whatever that they be applicable, but the ageney jus | 


thinks it is a good idea that they be applicable in this case, which | 
think is the context in which we are talking about cases in whieh } 
would be left to the agency’s judgment. 

Mr. Mack. It is not abundantly clear. I have found that the agen. 
cies had a completely different opinion from my opinion as to wha 
was improper conduct in the ex parte contacts that have been mage 
in the past, therefore I would hate to leave this matter completely 
to the Commission. 


Mr. Rea. One of our concerns is that as things now stand there js | 


very much confusion as to what a person can do before an ageney an 


you can find a variety of views among the agency people themselves 
and one of the reasons we want legislation is so we can at least be mow 
specific as to what is proper and what is improper. There is a tend. 
ency now for agency people to play it safe and not talk to anybody 
about anything. * 

Mr. Mack. Mr. Beelar, I understood that you made a statement at 
one time, in one of your speeches I believe, and said that a Commis 
sion’s ex parte pressure is on the dark side of the moon and what goes 
on only the most astute astronomer determines. — Is that correct / 

Mr. Beerar. That subject had to do with the stage of an ageney 
proceeding after it leaves the trial examiner and when the ageney i 
reviewing the trial examiner’s report, and the title implies that mos 
of us do not know what happens in the rewrite room and in the back 
recesses of the agency as to how the agency arrives at this decision,» 
that talk had to do with the aspects of internal agency review of 
examiner decisions, which really is still a dark side of the moon, 

Mr. Mack. It only dealt with inside pressure rather than outside 
pressure, is that correct 

Mr. Beevar. No; it dealt with both, because actually I think, if you 
will recall the proceedings of the subcommittee, the point at whieh 
pressure influence is applied is generally after the examiner's reports 
published, both inside and outside. 

Mr. Mack. How does your bar association look upon these lawyers 
who are not the attorneys of record, but collect substantial fees, il 
some cases even greater fees than the attorneys of record in these cases! 
Has that been a subject of discussion in any of your meetings, 0 
committees, whether it is an ethical practice / 

Mr. Beevar. I am not aware of whether or not there has been cot: 
sideration. I assume that there has been, but I am just not aware of 
it. I am aware that our legislation that we have asked Congress (0 
enact would require the lawyer to make known that he is representilig 
a party before »n agency. This would be a matter of record. 

Mr. Macx. Even though he represents him indirectly ‘ 

Mr. Brrnar. I do not want to be categorical about it, but if hes 


renderin’ any service before the agency this should be made a matte? 
of record. 
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Mr. Mack. Say he was an attorney for a big corporation. | Take 
any corporation and say this corporation decided to make application 
in a completely new area for a television channel, and he remained on 
the payroll of the other corporation, but his main duty was to see that 
the wholly owned subsidiary was awarded the channel. Would he be 

uired to become an attorney of record 4 oh Siar 

Mr. Berar. Iam uncertain. I think our legislation merely requires 
those people who render service In the proceeding to enter an appear- 
ance. E : a ; i ‘ 

Mr. Rea. I think that 1s correct. The propriety of his conduct, 
Ithink, would be judged by the nature of his services. 

Mr. Mack. We had a case very recently and during the last week 
twas more or less refreshed in our minds. 

Mr. Rea. I am familiar with that generally, Mr. Chairman. How- 
ever, 1 am thinking of this: Were an attorney employed by an 
applicant to do no more than prepare the application and perhaps 
interview witnesses to support it and make resumes of the presenta- 
tion that was going to be made, to be turnec over then to the lawyer 
who was going to try the case, I would not think it improper that 
the house counsel back home, who dug out the facts that were going 
to be advanced did not personally come and enter an appearance 
in the proceeding, but if his service goes beyond the internal prepara- 
tion of the filing for his own client or employer and consists of making 
representations to the Commission, then I think he would be required 
under the bill to enter an appearance as an attorney of record. 

Mr. Mack. That would apply when he was not offering a legal 
service, but would engage in public relations? Referring to the case 
we are familiar with, if the attorney did not receive a fee directly 
from the applicant, but indirectly because he was employed by a 
major corporation, and he arranged for the applicant to have lunch 
with the chairman of a commission, which he felt was essential, then 
he would be required to become an attorney of record 4 

Mr. Rea. I think under our bill, if he were making representa- 
tions to the Commission, he would be required to become an attorney 
of record. 

Mr. Beetar. Also, if I may add this, our bill would fix respon- 
sibility on the applicant or litigant for whatever is done by anybody 
on his behalf, and we think there is the place where the responsibility 
should be fixed. 

Mr. Mack. I know, but you are appearing here in behalf of the 
har association, as I understand it. 

Mr. Beetar. Yes, sir. 

Mr. Mack. I thought that it would be of assistance to us to have 
your views concerning the activity of the attorneys and when you 
feel one should actually be required to be an attorney of record. 

Mr. Bretar. Those matters are handled by a Committee on Pro- 
fessional Ethics, that is considering these problems, and, of course, 
there are a number of problems in switching sides or misconduct that 
our bill would not get to, this particular bill we are considering, but 
that is not to say that this bill in any way would condone any mis- 
conduct, or unprofessional conduct, or conflict of interest situations. 

Mr. Mack. I have been taking too much time. 

The gentleman from Illinois, Mr. Springer is recognized. 
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Mr. Sprrncer. Mr. Beelar, you skirted a problem here, and I would 
like to pin it down a little more ?f I could. 

You are separating the sheep from the goats on the question of 
decisional personnel. Am I right? 

Mr. Brexar. Yes, sir. 

Mr. Sprincer. In decisional personnel, are you taking into cop, 
sideration only those people who may actually physically make thy 


decision, such as the Commission, or are you including, we wil] gy | 


the examiner ? 
Mr. Beexar. The trial examiner. 
Mr. Sprincer. How far are you going down the line? 


Mr. Bretar. That is about as far as we go. 


Mr. Sperincer. This certainly has been a question that hag bee | 


raised in this area thus far extending over all of last year and yelj 
into this one. What about those people in the agency who, we will 
say, are not decisional people under what you are talking about, but 
they write a memorandum back here which they say is in the public 
interest one way or another. 

We recently had a case where someone came into possession of one 
of those and wanted to introduce it into evidence and the Commission 
said, “No; you cannot put it in evidence. That is not competent 
evidence.” Yet this was something that was put in the record, 
Whether the Commissioner or any one of the Commissioners or all 
of the Commissioners were influenced by it, it certainly was pertinent 
in the case. 

You are not touching those people, are you ? 

Mr. Beeuar. I do not believe this bill touches that. 

What we are saying, basically, is that the person who has respons: 
bility for deciding a case has to comply with this bill. He is not to 
consider anything outside the record involving facts or contentions 
that the parties do not know about. 

Mr. Sprincer. He tells somebody to prepare a memorandum on 
what the history of this particular background for this rule is and 
the man prepares it and he puts in there a recommendation such as, 
“In view of this situation it is my feeling” about such and such. He 
does not say, “It ought to be,” but “This is my feeling about the case, 
This is the history,” and reaches certain conclusions. That is not o 
the record. 

Mr. Brexar. Of course, these agency people, like a judge, are et- 
titled to law clerks and assistants that help them analyze the record. 

Mr. Springer. I agree with you 100 percent, but the point I am 
making is that is not on the record. 

Mr. Beexiar. Some of the internal memoranda is not. Some of tt 
should not be. Some of it should be. I think the difference is whether 
or not it contains facts that are not in the record or contentions that 
are not in the record. 

Mr. Sprincer. Suppose it contains all the facts in the record, but 
this man comes to a conclusion ? 

Mr. Brexar. I say that is under the contention. 

Mr. Sprrncer. However, that is not in the record, is it? 

Mr. Brexar. We have said that the contentions should be on the 
record. 
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Mr. Sprincer. But it is not on the record. Am I saying this cor- 

rectly now ¢ #8 in the record, but it is not on the record. Am I 
it right ¢ 
i I believe so. I understand what you mean. 

Mr. Sprincer. Does your bill touch that ? 

Mr. Bretar. Only as I have explained it. 

Mr. Sprincer. Let us come to something else. — 

In this instance, let us say that the Commissioners themselves do 
not write it. They have a-whole factfinding, writing staff here which 
supposedly examines the record and writes the opinion. Is that on 
the record ? ee 

Mr. Beevar. Their activities, no. 

Mr. Sprincer. It is not on the record 4 ee i 

Mr. Beetar. Our bill does not change agency organization responsi- 
bilities. If an agency has a review staff that writes their opinions, 
this bill would not touch that. | 

Mr. Sprincer. That is a point we are interested in because, Mr. 
Beelar, we are beginning to believe that that is a portion of Govern- 
ment which is, as a fellow here called it, Government by anonymity. 
You do not touch that question, do you? 

Mr. Bretar. Only by restating the principle that the party litigant 
should be confronted with the facts and the contentions which the 
agency member received. If he receives from his review staff people 
these secret or internal memoranda and if they contain new facts or 
new contentions rather than simply marshaling the evidence in the 
record and the arguments in the records, we think the agency mem- 
ber should call a halt to that and allow the parties to know what these 
new facts and contentions are. 

Mr. Sprincer. Do you cover this by sanction or penalty ? 

Mr Brexar.. Only by stating the principle. 

Mr. Sprincer. However, you do not cover it by sanction or penalty ? 

Mr. Beenar. No, sir. 

Mr. Rea. We do not purport to deal, I do not think, with the agency 
member’s reviewing staff. 

As Mr. Beelar said, the agency member has a law clerk who reads 
the record, marshals evidence, and may present evidence to the agency 
member. 

It seems to me that whether it is proper to present that material 
depends on what it is. For example, I have before me an opinion of 
the Federal Power Commission, No. 334, United Fuel Gas Co., issued 
the 22d of January this year. In that opinion, the issue was how to 
treat statutory depletion allowed oil producers for ratemaking pur- 
poses. This was a rate case required to be determined on the record 
after hearing. In the opinion, the Commission discusses at great 
length the legislative history and the record that went into the adop- 
tion of that statute. Presumably it had its review staff or its law 
clerk dig out of the congressional files and the reports of the com- 
mittees that information which would give it an understanding of 
the congressional purpose in passing the statute. 

That sort of thing seems to me entirely proper. 

Mr. Sprrncer. However, is it on the record ? 

Mr. Rea. It is not on the record, but it is not in the nature of a fact. 


— make a distinction. In that same opinion, the Commission 
says this; 
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There is nothing in the record to show that the additional return AVAilable a 
a result of the tax provisions would be as much as 6% percent on United Py, 
well mouth properties. In fact, information available to our staff makes jt cle 
that such additional return would amount to substantially less than 61 i 


Tout aon ; 4 Percey, 
on United Fuel’s well mouth properties. 


Footnote. If United Fuel believes we are misinformed on this point jt, | 
entitled to apply for a rehearing under section 19(a) of the Natural Gas Aer i 


I think that the use of that specific factual information is improper, | 
Mr. Sprincer. I admit that what you say there is true. That jgq | 


the record. My point is you have not in any way in your bill touch 
what I am talking about as being in the record, but off the reeopj 
That is both in the record and on the record. 


Mr. Rea. But the information that the Commission realize on hep | 


is not in the hearing record, was not part of the record in the proceed. 
ing. I think the use of it was improper and it is prohibited under tly 
Administrative Procedure Act. 


Mr. Sprincer. The point I am trying to find out is, you are yo | 


covering that type of thing I am talking about / 

Mr. Rea. Not specifically. 

Mr. Sprincer. Thank you, Mr. Chairman. 

Mr. Mack. Mr. Williams? 

Mr. Witui1ams. Mr. Beelar, I am very sorry that I just have beg 
able to come and go this morning. I glanced rather hurriedly at you 
statement and, to be perfectly honest with you, I have not been abl 
to digest it fully since I came in. 

There are one or two points that I would like to inquire about, om 
in particular on page 8 of your statement. 

You make reference to what types of ex parte communications 
should be prohibited. 

I believe Mr. Springer discussed the matter of ex parte communic- 
tions within the agency itself pretty much. Obviously, most of ws 
recognize the impropriety of the ex parte communications coming 
from outside the agency, but what about the ex parte or secret com: 
munications which may come into the agency from another agency of 
government? Does that constitute, in your opnion, a problem in thi 
connection / 

Mr. Brenar. The answer is “No.” In a proceeding which is oe 
which should be decided on the record which would regard any interes 
from another governmental agency the same as from an outside party, 
the litigants in that proceeding should know. } 

Mr. WituiaMs. Do interagency secret communications constitute: 
substantial influence on the decisions of these agencies / 

Mr. Beetar. They are devastating, especially when you do not knor 
about them. The Administrative Procedure Act treats a Grovernmelt 
agency as a party if there is a litigation proceeding. ; 

Mr. WutaMs. I have specifically in mind at least two instanees. 
One would be in the case of educational television where the HE 
might become involved on the record, and possibly off the record ther 
would make certain representations as to the overall program and no 
the particular channel in question. 


———— 


Another one would be in the allocation of a spectrum, for instant | 
before the FCC where there might be an applicant for one frequent | 


on the spectrum which might be allocated, for instance, to the militar) 
and not be used. All of the record would be made, but the military” 
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turn—I can conceive of this—might make an off-the-record ex parte 
representation to the Commission about the effect of this on the overall 
system Or what have you and have quite a bearing on the outcome of 
h ication. 

a do you feel could be done, if anything, about that type of 
communication, or should anything be done about it? 

Mr. Bretar. Assuming we are talking about a pending proceeding 
which is courtlike in character, the views of another agency about that 
proceeding should be disclosed and made public. In other words, 
much of our information today is in the possession of Government 
agencies and they should not suppress evidence any more than a pri- 
vate person should. ; o> 

If they have views about a proceeding, I think the litigants at least 
ought to know what those views are and have a chance to meet them. 

If we are talking about information which is under a security clas- 
sification, there is another problem and even there it seems to me that 
we can have sealed records, closed hearings, without violating the 
basic rights of litigants. For example, I think in the atomic energy, 
they now have hearings which are classified, but they have worked out 
procedures so that the parties and the lawyers can deal with that sort 
of information, so I would say by and large in the litigation before 
the agencies the same rules should apply that apply in courts. 

Mr. Witu1ams. Do you feel that the legislation before us would ac- 
complish that purpose, or would it need amendment ? 

Mr. Beevar. I think this legislation would because, as I say, in 
adjudications before agencies, the Administrative Procedure Act now 
provides that a Government agency shall have the same rights, re 
sponsibilities, and privileges as a private citizen, and that is why you 
will see the Attorney General appearing before an agency in an anti- 
trust matter, appearing as a litigant before one or more of the other 
agencies, because of their interest in the antitrust aspects of a pro- 
ceeding. 

Mr. WituiAms. I am inclined to feel that if the bill takes care of 
that type situation it should be covered specifically in the report of the 
committee in order to establish the legislative history. Would you 
agree with that ? 

Mr. Brenar. I do not think your bill is too explicit. 

Iam giving you my interpretation. Whether the committee or 
some agency would agree with me if we did not make it specific, I 
could not forecast. 

Mr. Wint1ams. Thank you very much. 

Mr. Bertar. Thank you. 

Mr. Mack. Mr. Younger? 

Mr. Youncer. Mr. Beelar, you make this statement on page 3: 

We have indeed been living in an age where each new regulatory problem has 
been met by creating a new agency and giving it the total powers of govern- 
ment, including judicial powers. 

Tomy mind that is the crux of this whole difficulty. I have tried to 
get out a bill to establish a Department of Communications and Trans- 
portation and do away with the ICC, and the CAB, and the FAA, and 
FCC, and turn over all of the judicial work to the judges because it 
seems as though all of the difficulty that we get into with these inde- 
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pendent agencies, so-called, is in the field of where they 
put on two hats and have the inability to do so. 

Would you somewhat subscribe to that theory ? 

Mr. Beetar. Many of our members feel that that is the ultima, 
answer. Much of this that we are doing now is dealing with the gj 
uation as it exists and dealing with minor changes. Of course, thy 
American Bar Association has very specific recommendations to cau 
a trade court to handle the judicial functions of that agency, and a 
would like to put the Tax Court in the judicial branch. The Custons 
Court has been put in and maybe the other courts should be. 

I think many of our members feel that you cannot mix these incop. 


are trying 


| 


| 
| 
| 


sistent functions without getting into trouble, and, of course, we ap, | 


particularly concerned about the judicial function, and I think they 
are agency members—they have not all expressed themselves like Mr 
Hector has—who feel they have been given somewhat an impossible 
task and that they would rather concentrate on policy and promotion] 
activities and let the judicial functions go somewhere else. 

Mr. Youncer. What I am a little fearful of is that if we star 
legislating in this field now to protect and control the quasi-judicial 
functions of these agencies we are going to freeze them in and we will 
never get rid of them. 

Mr. Beexar. An interesting example is the Tax Court, which is not 
a court. It is not an independent agency. It is in the executive 
branch. Still, its functions are monolithic. It decides tax cases and 
everybody, to my knowledge, regards it as a court engaged in a judicial 
function, and you do not have much of a problem with it. 

Mr. Youncer. You make another statement on page 4: 


Agencies have imposed standards of conduct on others, but not on themselves, 


Do you think that might well apply to the Congress ? 

Mr. Beexar. Our legislation does not exempt Members of Congress, 
We have been very active in trying to get Congress to more systematic: 
ally review agency functions and we are entirely in sympathy with the 
right of a Member of Congress to have information and know whats 
going on, but when it comes to litigation functions we feel that the 
rights of the parties really require that it be decided on the record. 

If the Members of Congress would want to, by amendment of the Re- 
organization Act or otherwise, specify their relations to agencies that 
perform judicial functions, this would be a very desirable thing to do. 

Mr. Youncer. However, that is not covered in your H.R. 6774! 

Mr. Berexar. I think our bill to the extent that it applies would ap- 
ply to everybody without exception. 

Mr. Youncer. In other words, if a Member of Congress should 
call one of the Commissioners and talk to him on the phone or write 
a letter to him, that should be in and on the record. 

Mr. Brexar. Yes, sir. 

Mr. Youncer. In case it was in connection with a case that was ut 
der consideration ? 

Mr. Beexar. That is right. 

Mr. Rea. It would be under this bill. 

Mr. Youncer. You say it would be under the bill ? 

Mr. Rea. Under H.R. 6774. 

Mr. Youncer. That is all, Mr. Chairman. 
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Mr. Mack. Mr. Flynt, did you have any questions? 


Mr. Fiynt. No. / 

Mr. Mack. Mr. O’Brien? 

Mr. O’Brien. I would like for a moment to follow up what Mr. 
Younger wastalking about. is si ube 

What is the present situation in these agencies if a Member of Con- 

writes a letter to the agency itself, not to an individual, taking a 
ition on a matter pending? Is that now a part of the record ? 

Mr. Beetar. There is wide variation. One agency, F understand, 
screens all communications and if they are about a pending case 
there is a responsible person. that gives a prompt and complete reply, 
but the person who is deciding the case is not informed of this com- 
munication. | , 

There are other agencies where communications about a pending 
case, the rules say, are to be put in the public file. ae 

Sometimes this is done and sometimes it is not done or it is 60 
delayed that it is really not disclosed. wit, il 

Then there are other agency practices whereby any inquiry from 
a member of Congress goes to the attention of the head of the agency 
itself, even though it is about a pending case. 

Mr. O’Brien. Presumably if a Member of Congress writes a letter 
to the agency on a pending case, he is stating a position in the case 
and should have no objection to that being made a part of the record. 

Mr. Brexar. That is right. 

Mr. O’Brien. I would like to get to the adversary problem. ha 
parently that is sticking in the craws of a good many members of the 
committee. Do you think that reasonable persons might differ as to 
the adversary nature of proceedings ? 

Mr. Bretar. To a small extent, yes. I think most reasonable per- 
sons would agree that most cases they examine would be adversary 
ornot. I think there would be a small percentage where there would 
be disagreement. We would deal with that by fixing initial respon- 
sibility on the agency to formulate its judgment. 

Mr. O’Brren. However, if there is a possibility of reasonable per- 
sons differing, should the agency be placed in a position where it would 
proceed with a proceeding only to have, at the conclusion of the 
proceeding, a party attack resulting rules on the basis that the agency 
did not properly determine the nature of the hearing? Should not 
that attack be permissible only at the time when the determination is 
made and not later? 

Mr. Rea. It would be, I believe. 

Mr. Brexar. I think under the general rules, if a litigant wanted 
to contest an agency’s action one way or the other that he would have 
to make that position known at the outset of the proceeding. Other- 
wise he would be held to have waived his rights. 

Mr. O’Brien. And not wait for several months. 

Mr. Beexar. That is right. Then he would simply, if he takes an 
exception, preserve that for the appeal. 

Mr. O’Brien. Has the bar association taken a position on the sep- 
aration of functions in these agencies? This quasi-judicial expres- 
Sion 1s very confusing to a great many people, perhaps not to lawyers 
but certainly to nonlawyers. 
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Has the bar association ever thought of the possibility, instead of 
changing hats, that you change persons, that you have a group whig 
would deal with this legislative problem we have discussed, and tha 
you then have the ivory tower or cloistered group who would 
with the jurisdictional aspect ‘ 


clea} | 


Mr. Brevar. We have in the sense that we are advocating a trag 


court. instead of a trade commission, a labor court instead of a Ny. 
tional Labor Relations Board, a tax court in the judiciary, and pos- 
sibly other specialized courts. 

Also in the midthirties, I think the American Bar Association had, 

‘ather comprehensive proposal to put Judicial functions in a judicial 
organization. 
_ Since 1940 we have been more or less trying to fasten improvements 
in the existing multifunction agency machinery, and in the Adminis. 
trative Procedure Act there is a provision for a separation of functions 
but this applies only at the substaff level, the examiner and the prose. 
cutor. It does not apply at the higher level. 

In the revision of the bill that the American Bar Association js 
sponsoring, namely, S. 1070, there would be some tightening up of the 
internal separation of functions. 

Mr. O’Brien. I agree with Mr. Younger that the problem is compli- 
cated because the agencies are expected to deal in administrative, legis. 
lative, and judicial capacities. That is our main problem here, We 
take the case of the early days of the color television that you men. 
tioned. It is all right to leave the cloister and go out. on the highways 
and byways and seek information, but now we say that there comes a 
point somewhere along the way where you weren’t supposed to be out 
on, the highways and byways. You were supposed to be in that ivory 
tower or that cloister, and one of the problems here, it seems to me, i 
that we do leave so many gray areas and we are going to put some of 
these people in a very difficult position in trying to determine what 
they should do, because we have had this difficulty today defining 
adversary. 

For example, you mention in your statement that these proceeding 
with few exceptions are tried before hearing examiners. What are 
the exceptions’? In almost all of those proceedings, you say. What 
are the others? With relatively few exceptions, you say. What ar 
the others? The exceptions are the problems which are going to con- 
front these Commissioners when they are trying to live with the law 
which we might enact; is that true? 

Mr. Rea. If I could say in that respect, Mr. O’Brien, the require 
ment that the agencies state at the time they issue notice of hearing, 
or whatever other initial pleading they issue, that these standards do 
or do not apply would eliminate the problem, it seems to me, in large 
measure, of determining what is the gray area and on what side of the 
line a particular proceeding fell. 

If the agency was in doubt as to which side of the line it fell on, the 
simplest way to resolve the doubt, which is the way a judge would 
resolve it, would be to say, “We will make these standards apply. 
Then we are sure there can’t be any trouble. Then we are sure We 
won't be in hot water.” Its initial determination at that point would 
set the mode for the proceeding. It would put the Commission in the 
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clear and it would notify every litigant and every party or would-be 
party to the proceeding exactly where he stood. | 
If the agency decided not to make the standards apply, there would 
be an immediate ee ea for a timely objection, which under 
ordinary rules of judicial review would be brought up on appeal in due 
course 1f an appeal eventually took place. 

Mr. O’Brten. Do you believe that we should have a separate agency 
dealing solely with judicial matters? — 

Mr. Rea. I personally have mixed views, which are of no relevance 
because I am here speaking for the American Bar Association and, 
as Mr. Beelar said, the association’s position is concrete in regard 
to certain specialized agencies, the Trade Commission, and the Tax 
Court. Beyond that it has not yet gone. ae 

Mr. Breevar. I can add that the American Bar Association has 
never been an advocate of putting judicial functions in agencies. 

Mr. O’Brren. Would you not admit that if we did have separate 
croups dealing only with judicial matters it would clear up a great 
many problems concerning this committee and the Congress? 

Mr. Beevar. It would certainly greatly minimize the problem we 
are talking about this morning. 

Mr. O’Brien. Of course I agree that you don’t have that and we 
have to deal with the problem. 

Mr. Brenar. Yes. 

Mr. Rea. It would minimize them, but I don’t think it would neces- 
sarily eliminate them. It seems to me if this principle that is em- 
bodied in this bill is once accepted, the problem will be largely solved 
because in 99 out of a hundred cases it is not difficult to ascertain 
whether this is a case in which ex parte communications are proper 
and a case in which they are not. I might say that the judges on the 
Federal courts have that same problem to a much lesser degree. 

I was speaking with Mr. Beelar earlier. Take the Judicial Con- 
ferences established by law which are meetings between, as you know, 
the judges and the practicing bar, where they discuss many matters 
of substance, and importance, and significance in the running of the 
courts. In that sense in participating in those Conferences the judges 
are looking toward making rules for the conduct of their courts, 
making recommendations to the Congress for legislation, and in the 
course of that they talk with lawyers by telephone, in conversation, 
at lunch, and in Conferences. 

Yet I have participated in several of those here in the District of 
Columbia and there has never been any question as to where the line 
is drawn. 

Mr. O’Brten. However, isn’t it true that those Federal judges are 
appointed for life and that there is a tremendous difference there 
between them and a commissioner who is appointed for a fixed term, 
who is appointed very often through political influence, let’s say, and 
political influences will become involved in his reappointment, and 
sometimes it isn’t necessary to have an ex parte proceeding. All you 
have to have is a lawyer who will be influential in his reappointment 
appear before the Commission and there is something there that the 
adversary can’t quite reach. 

Mr. Rea. I agree the temptation is easier to resist if you have the 
position of the judge than if you have the position of the Commis- 
sioner, but I still think you just have to resist it in either case. 
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Mr. O’Brien. Yes; I agree with you, but it is there and it is a my. 
ter in this whole area that we can’t reach by legislation unless pep. 
haps we did separate the legislative and judicial functions and made 
these courts, perhaps appointing members for life or for such Joy 
terms that they wouldn’t have to worry about the ebb and flow oj 
daily politics. 

Mr. Beexar. That is another illustration of the conflict in that, 
judge should have a certain security of tenure. That is essential ty | 
an independence of judgment. On the other hand, when you have, 
person who is formulating policy or performing executive or legisla. | 
tive functions it is not too good an idea to give him security of tep. 
ure. It is inconsistent with the responsibility that you would like 
to focus on such a person. 

Mr. O'Brien. This might be solved by separating these functions, 

Mr. Berexar. I think we are becoming more and more aware thai 
there is no real necessity for commingling judicial functions in with 
the promotional legislative functions of the agency. 

Mr. O’Brien. Thank you very much. 

The CuatrMan. Does anyone else have any questions? Mr, Beelar, 
if you desire to file a supplemental statement you may have that 
permission. 

Mr. Breevar. No. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Mr. Beelar, I am impressed by your approach to this 
problem and, if I understand your position correctly, I think that you 
have gone to one of the essentials in this whole thing in feeling that it 
is equally bad for staff members to make ex parte communications as | 
it is for anyone else, including litigants, including interested parties, 

parties of interest, although not necessarily parties of record, and alw 
including Members of Congress. Am I correct in your position on 
that ? 

Mr. Brevar. That is correct, although I would say that our bill | 
doesn’t reach too explicitly the internal communications. We recog- 
nize some of these are perfectly proper and some of them are quite 
improper. 

For example, in a television proceeding there might be a question of, 
and this can be the whole controversy, whether or not a new station 
will interfere with existing stations, and engineers testify on the ree- 
ord. This is argued in public before the Commission. If the Com- 
mission can go to the chief engineer and say, “We don’t understand 
all this. Will you please give us your opinion,” his opinion is ev- 
dence. If he is going to give an opinion the parties should know 
what that is, but, on the other hand, 1f he is simply helping the mem- 
bers to understand what facts are in the record and not giving new 
facts or new contentions, our bill doesn’t outlaw that. There isa 
boost there, but we haven’t dealt with it completely. 

Mr. Rea. I think the Supreme Court has said in several instances, 
even before the Administrative Procedure Act was passed, way back 
as early as 1912, in dealing with the Interstate Commerce Commission 
that ex parte representation is made to Commissioners from within its 
own staff were improper and were the grounds for reversal of a dec : 
sion where such representations formed in part the basis of the dec: 
sion. 
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Mr. Fuynt. I want to add to that that I think we are in complete 
agreement that all ex parte communications and eee are 
not necessarily bad per se. However, w hether they are good or 
whether they are bad, it is my feeling that they should be a part of the 
record just as os as anything else, and I wonder what your com- 

. at would be. 1 
peng I will be specific. In the FCC by law you have given 
the Commission a review staff to help the Commissioners master their 
records, and master the exceptions, and so forth, but you have said 
that the review staff people shall submit their memorandums without 
recommendations. In other words, they are simply supposed to be 
the judge’s law clerk, you might say. Some people feel that these 
yeople who do this work on the cold record should have a chance to 
submit their recommendations. 

Then you go into the line where they submit recommendations, they 
become persuasive, and they become more influential on the decision 
than what is in the record, and then you get over the line and you vio- 
late the principle that the litigants should be confronted with the facts 
and contentions that are being considered by the judge in the case. 

Mr. Fiynt. Don’t you agree with the wisdom of that ? 

Mr. Brenar. Yes. 

Mr. Fuynr. And that. it ought to be included in the law affecting 
these agencies. ae : heh 

Mr. Beetar. Asa basic principle confrontation means a litigant can 
know the facts and contentions that are being presented against him 
inthis case and if you deny that, you deny him a fair hearing. 

Mr. Fiynt. One more question. What is your feeling on the pro- 
posed reqirement that the majority opinion bear the name of one of the 
Commissioners as the author of it, Just as the majority opinion in a 
case before an appeal court is usually written by one member with re- 
sponsibility fixed to a Commissioner or board member, as the case may 
be, rather than the authority for the phraseology and the responsi- 
bility for the phraseology in an opinion being vested in a member of 
the review staff, with of course the same right to a member of the 
minority to file a dissenting opinion either over or under his own sig- 
nificant nature ? 

Mr. Beexar. On this precise point I must say that the American 
Bar Asosciation has no formulated and authorized view of this par- 
ticular matter, but as a matter of general principle persons who have 
the responsibility for making a decision should assume that responsi- 
bility fully, and one of the tendencies we have now is to hide behind 
anonymity and unanimity and not have responsible, vital decisions 
being made from people that are really making the decisions. We 
have the tendency to have the general rewrite and it doesn’t say too 
much. 

Mr. Fiynr. I agree with you. I certainly do. I was very glad to 
have your personal views, even though you may not be speaking for 
the bar association when you say that. I would like to just add to that 
that in these matters that are being handled by these regulatory 
agencies, they are in fact performing duties and are assuming responsi- 
bilities that have been delegated to them by the Congress. They deal 
in almost every instance with matters that would be handled by Con- 
gress itself if it were not for the delegation of congressional authority 
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or legislative authority to these commissions. When a responsibilit 
and a power is delegated it seems to me that delegation should rr 
there unless the original delegating authority, which is the Congres 
sees fit to delegate it further. ’ 

What has happened is this, and I think that the Opinion-writing 
responsibility and power is a very important one. It means that ; 
congressional responsibility has been delegated first to the commisgig, 
and then the commission, maybe with and maybe without—I am no 
certain on this—congressional approval has gone one step further gn 
delegated their responsibility down to the staff, and in my own opin. 
ion, and I am not speaking for the committee on this, they have gon 
one step further than Congress intended. 

Mr. Beexar. This is not infrequent. I read the other day whey 
Congress said a secretary of a certain department would make a deci 
sion in adjudication. He had by order delegated that to somebody 
else, not only to a lower official, but also told him that he was author. 
ized to subdelegate it as he chose, so you not only have a first delegs. 
tion, but you may have any number beyond. . 

Mr. Fiynv. I will go one step further and say I am of the opinion 
when the commission attempts to delegate it further that it is ay 
illegal attempt to subdelegate, because, as I understand these acts, the 
only authority that can delegate is the one that made the original dele. 
gation. For instance, if you are the person empowered to performs 
certain act and you have the authority to delegate it to me, then before 
any further delegation or subdelegation could be made it is my opinion 
that the subdelegation should be made by you on the theory that if you 
had intended somebody else to perform the responsibilities which ar 
properly under law and constitutionally yours, that you would have 
made the additional delegation to cover that which you felt should be 
done and it is frankly in my own personal opinion an improper further 
delegation of power. 

I yield to Mr. Lishman. 

The Cuatrman. Mr. Lishman. 

Mr. Lisuman. Mr. Beelar, don’t you think the remarks that Mr. 
Flynt just made about the inability to subdelegate is in line with the 
general principle of law relating to public utilities where when a legis 
lature grants a valuable franchise to a public utility which has the 
power of condemnation, that company in turn cannot subdelegate its 
power, including the power of condemnation, to any other company, 
person or entity without coming back to the legislature which was its 
original source of authority for that grant of power? 

Mr. Beexar. I would think that is a very good analogy and I was 
going to agree with Mr. Flynt’s statement. It was consistent with 
my recollection of the law of principal and agent. On the other hand, 
we do have some statutes that have seemed to have authorized a dele- 
gation of responsibilities, provided they publish their authorization 
in the Federal Register, and this is the way the thing gets started. 

Mr. Frynr. Thank you very much, Mr. Beelar and Mr. Rea. Thank 
you, Mr. Chairman. 

The Cuamman. In pursuing that just one step further, using ™ 


example, we had brought to the attention of the committee a few days | 


ago an instance that occurred in one of the regulatory commissiols 
here. It developed that the first vote in the decision was two and two. 
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The fifth commissioner was at that time ill and subsequently died, so 
there were only four participating. But even so, apparently a deci- 
gion was prepared in the usual process by the staff, apparently with- 
out any direction, and later in an effort to resolve the matter one of 
the commissioners who participated indicated that he would support 
one side of the question that he had not supported. ‘Then the fourth 
commissioner said he thought that would be a good idea, to leave the 
rate an open-end rate and make a definite determination after they 
had had enough time to gain the experience. It seems that in doing 
that it was necessary then to take the prepared decision that had been 
worked up and then immediately overnight or very hurriedly, in 
order to meet the deadline, to revise the whole thing. But there was 
no direction of the preparation of it whatsoever. ; Now it appears, 
because of glaring ex parte contacts, it just wasn’t the right thing 
that was done. There were a lot of newspaper reports and there were 
alot of people taking that position. ae 

In my opinion if there had been a designation of one commissioner 
to direct the preparation of the decision, then this most unfortunate 
glaring example would have been avoided. ; 

Mr. Rea. Of course one problem with designating a particular 
commissioner—I don’t mean to imply that it is so insoluble—is that in 
some of these extremely elaborate cases with extremely elaborate re- 
ports the ultimate report will be the product of two or three or more 
commissioners. One commissioner, by agreement among the com- 
missioners in conference when they arrive at their decision, will be 
assigned to write this portion of the report and another commissioner 
assigned to write another portion of the report, because some of these, 
as you know, are maybe 100 or 200 pages long. I am thinking par- 
ticularly of some we get from the Interstate Commerce Commission. 
Then too, very often in the report the very phraseology may be the 
product of the joint efforts of the decision of the Commission sitting 
down going over it. I don’t mean that that is the usual case, but it 
certainly is not an infrequent situation. 

The Cuarrman. Yes; but there is no reason why the commissioner 
who is delegated to be responsible for it couldn’t solicit the aid of 
other commissioners. 

Mr. Fiynr. Mr. Rea, following that just one step further, in the 
courts we both know that a great many of these decisions are finally 
made when the court is en banc, and yet I think almost without ex- 
ception that one of the justices or judges, as the particular designa- 
tion might be, certainly authors the opinion and those who agree with 
him and who in many instances may have participated with him in the 
preparation of the consent. 

I don’t think that that presents any particular problem with regard 


to the regulatory agencies. My point on this thing is this: Congress, 
of course, originally had jurisdiction of these matters under the leg- 
islative article of the Constitution, defining certain powers and re- 
sponsibilities. Congress in its judgment saw fit to delegate a great 
many of these powers and responsibilities to one or more of the regu- 
latory agencies, 

Now if the personnel who are designated as the commissioners or 
board members, depending on which agency is involved, are not will- 
Ing to assume those responsibilities, then it may very well be the Con- 

544286053 
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gress should take a second look at it and withdraw from the Commi 
sion a good many of these powers and responsibilities that it decides 
because I don’t think it is the feeling of Congress and I don’ thint 
it is consistent with our constitutional form of government for 4) 
delegation of these powers and responsibilities to be considered ‘ 
lightly that those to whom the responsibility has been delegated by 


Congress to feel that they wish to pass the buck and assign the yp 


sponsibility to someone else. 

Mr. Rea. I know many people have the view that the commiggioy 
ers should take responsibility by name for writing opinions that they 
write, and you may recall, Mr. Flynt, that years ago the Interstajp 
Commerce Commission did that. 

Mr. Fiynr. I am informed that they did. 

Mr. Rea. And former Commissioner Atchison, who is counsel with 
our Office, thinks that that was a very sound practice, because it re. 
sulted in more careful workmanship, if nothing else, on the part of 
the commissioner who knew that his name was going to be on that 
opinion when it was issued. 

The Cuatrman. Thank you very much, Mr. Beelar and Mr, Rea, 
for your presentation. I realize how important it is, and the fact that 
you represent an organization that is certainly interested in this im. 
portant problem at this time emphasizes the importance of your ap. 
pearance here. I thank you on behalf of the committee for your 
contribution. ; 

Mr. Beevar. Thank you very much. 

Mr. Rea. Thank you for being permitted to come. 

The Cuarmman. The committee will recess until 2:15, at which time 
Mr. Coates Lear will be the first witness followed by Mr. John R 
Turney. 

The committee will recess. 

(Whereupon, at 12:20 p.m., Monday, April 4, 1960, the committe 
recessed, to reconvene at 2:15 p.m., the same day.) 


AFTERNOON SESSION 


The CuairmMan. The committee will come to order. 
The first witness will be Mr. Coates Lear. 
Mr. Lear, we are very glad to have you for our hearings on HR. 


4800, H.R. 6774, and related bills. 
STATEMENT OF COATES LEAR, ESQ., WASHINGTON, D.C. 


Mr. Lear. Thank you, Mr. Chairman and members of the commit 
tee. My name is Coates Lear, and I am a member of the law firm of 
Lear & Scoutt, with offices in the Cafritz Building, in Washington, 
D.C. cd 

I have specialized in large measure in the practice of aviation law 
for over 15 years, particularly before the Civil Aeronautics Board. 

I am appearing here in support of H.R. 4800 in an individual ¢- 


> 


EE a ereereereererereteerreeeeennneenees 


pacity, not representing any of the clients of my firm. T am in just | 


about complete agreement with the proposed legislation. 
I would like to discuss it very briefly. I might say I do not have 
a prepared statement but I will keep this very brief. 
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Section 211, I believe, is urgently needed in that it would provide 
for the first time that the members of the Civil Aeronautics Board 
would have to actually write their own opinions. I understand that 
that is not done at the present time, rather, that the opinions are writ- 
ten by an opinion-writing section pursuant to the vote of the members 
after they hear oral argument. 

I further understand, and the statement is based on the so-called 
Hector memorandum, with which I assume you are all familiar, that 
was written to the President last September, that in the case of safety 
eases actually those cases are not decided by the Board at all but 
rather by the General Counsel’s Office. ; 

I believe that is a particularly deplorable situation and should be 
immediately corrected. 

As I read section 211, those situations would be corrected. 

Section 1010 is of equal importance, which would provide that after 
you file a pleading with the Civil Aeronautics Board, if the Board does 
not act on it within 60 days, it is presumed to be denied. The reason 
for that is because of the confusion in our circuit courts of appeal re- 
garding the time in which you can seek judicial review of orders of 
the Board. \ gt 

I am also very much in favor of the sections beginning particu- 
larly with section 104 and going through section 106, the purpose of 
which is to prevent ex parte influences in the adjudicator processes of 
the Civil Aeronautics Board among other agencies. 

I would like to point out in that connection that last year I was a 
member of a panel discussion in which this problem was discussed and 
particularly the problem of appearances by Members of Congress be- 
fore administrative agencies during oral argument. 

I, for one, take a rather dim view of that process and in that 
connection, the Chairman of the Civil Aeronautics Board stated last 
year before this same commitee in this same room as follows: 


I ean assure this committee the Board has been very much concerned— 
and he is talking about congressional appearances in oral argument— 


this thing has been growing for 20 years and it has grown substantially in the 
past few years that I have been on the Board. I might say that, as a former 
chairman of a State regulatory commission, it was a practice with which I 
had no experience. I never heard of a State legislator appearing befcre the 
Public Service Commission of Wisconsin to participate in oral argument. I 
might say that the growing irritation that the members of the bar have with 
this practice has been much more forcibly expressed here than I have ever heard 
it before but nevertheless I have been conscious of it and I can assure you, 
Mr. Chairman, that the Board, itself, is studying this problem. 


Well, apparently the Board did study the problem and very recently 
by a proposed procedural regulation dated March 18, 1960, the Board 
proposed tu make certain revisions in its Code of Ethics and Rules 
of Practice. 

I do not know whether the committee is familiar with this proposed 
change but it is the most innocuous document I think you will agree 
with me, that anybody has ever read. About the only thing that it 
accomplishes is that it redefines what are known as private communi- 
cations to the Board, as if that needed any redefining. But it is con- 
fined to that and even the definition the Board gives is so couched tn 


the best traditions of Federalese that nobody can understand it any- 
way, 
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_ My point is simply this: That it is perfectly apparent that the Board 
is not going to do anything about this problem of ex parte influen 
and, therefore, insofar as H.R. 4800 puts some teeth in this situation 
it is most desirable. a 

Those people who say, “Well, the Board will do it.” are Just whis 
tling Dixie, they are not going to do it, and it is shown by the draf 
release that I have just discussed. 

Now I referred a moment ago to this problem of appearances jy 
Members of Congress at oral arguments before administrative agpy. 
cies, and I am speaking of the Civil Aeronautics Board since I happey 
to know something about that agency, that is in my opinion a de. 
plorable situation and should be stopped. 

Now I am unable to determine, really, from H.R. 4800 whether i 
is the intent of that legislation to completely stop congressional ap. 
pearances at oral argument or not. I refer particularly to seetign 
106(a). Apparently the intent of that section is to set up a registry 
of practitioners before the Board and to liimt appearances to person 
whose names appear on that register. 

If that is the intent, why, it certainly is a step in the right direction, 

I do not believe that all of the evils of the administrative agencies 
and there are many, can be cured by a single piece of legislation. 

Section 106(a) is definitely a step in the right direction and I would 
suggest that, if it is enacted into law, that the Board and perhaps tle 
other administrative agencies would see the handwriting on the wal 
and do something about it as far as their procedural regulations an 
concerned. Particularly I have in mind that either by legislation 
or by procedural regulations, the rules should provide that no om | 
can represent a party, an applicant, in an adjudicatory proceeding 
at oral argument before the Commission or the Civil Aeronautics 
Board or what have you except the person who represented that party 
at the evidentiary hearing. 

Now, of course, exceptions would have to be made in the case wher 
the attorney of record at the evidentiary hearing may have died or may 
have become ill or he may have been discharged by his client or vie 
versa, but those would be practically the only type of cases in whieh 
persons who did not represent parties at the evidentiary hearing woull 
be allowed to appear at oral argument. 

I am not advocating that Members of Congress be excluded from 
participating in these hearings. The only thing I am saying 1s that 
they should appear under the same rules that apply to all other pre 
titioners. If they want to practice before the Civil Aeronautics 
Board, then they should have to abide by the same rules I do or any 
other lawyer. 

Likewise, if they want to appear as a witness before a regulatory 
commission they should be free to do so but they should appear tt 
the evidentiary hearing where they would be subject to cross exall- 
ination and the other party’s rights would be safeguarded. 

There is just one further problem that I would like to touch ups, 
and again I believe that the regulatory agencies have enough inherent } 
power to accomplish this objective, namely, that where an agency} | 
subjected to an intense campaign of letterwriting or pressure frolt, | 
let us say, chambers of commerce or what have you, It seems fairly 
obvious to me that they should know when they are being subjected tv 
such a campaign. 
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If H.R. 4800 is enacted and lays the ground rules, then I believe 
it would be entirely possible for the rules of practice before these agen- 
cies to be amended so as to provide for the summary dismissal of the 
cases of applicants who are guilty of applying influence in the form 
of letterwriting campaigns or other ex parte influences. 

Now that could be done, of course, under a show-cause order. In 
other words, take the Civil Aeronautics Board, for example, they could 
‘sue a show-cause order that they have reason to believe that they are 
being subjected to these ex parte influences and give the so-called of- 
fending party an opportunity to be heard on the subject. I do not 
mean that in an evidentiary hearing, I would make it a very summary 

rocess, merely appear before the regulatory Commission and if they 
cannot satisfy the Commission to the effect that they are not guilty of 
such practices, then their application would be summarily dismissed. 

[think that that type of thing, if it were set forth in the regulations, 
actually would probably never be used; in other words, it would cut 
out a lot of the pressures that are almost routine before some of these 
regulatory agencies. , 

[heard Mr. Beelar’s testimony this morning and several of the ques- 
tions asked him in regard to the problem of intra-agency communica- 
tions. My opinion on that subject is simply this. I believe that so 
long as some of these agencies have promotional as well as adjudi- 
catory functions that as a practical matter it would be very difficult 
to separate the so-called intra-agency communications from other 
types of communications which are perfectly legitimate. 

I, for one, at this point, would not advocate that legislation be en- 
acted to sever the promotional aspects of the agencies from their ad- 
judicatory functions. 

That completes my statement. 

Thank you, Mr. Chairman. 

The CuarrmMan. Thank you very much, Mr. Lear, for your state- 
ment. 

I recall, of course, your participation in the panel discussion that 
we had last year and the contribution you made to this entire subject. 

Mr. Younger, do you have any questions? 

Mr. Youncer. I have just one question, Mr. Chairman. 

Mr. Lear, you seem to feel that the letters from chambers of com- 
merce and organizations of that kind and individuals in regard to 
the granting of a route ought to be prohibited. 

Are you advocating the doing away with the right of petition on the 
part of our people 7 
_ Mr. Lear. No, sir, I am not, but under the Federal Aviation Act and 
its predecessor, the Civil Aeronautics Act, cities, of course, and, as a 
matter of fact, any party has a right to intervene and be heard in these 
cases, contested route cases, and the way that is done is a very simple 

rocess, They can appear in the evidentiary hearing which is held 

fore an examiner of the Board and they can present whatever state- 
ments they believe are relevant. The other party’s rights are pre- 
served by cross-examination and it is pretty much like a trial. I cer- 
tainly would not prohibit that. ‘ 

What I am talking about is after the case is submitted to the Board, 
I do not belive that chambers of commerce, or any party for that mat- 
ter, should be permitted to attempt to influence the Board by ex parte 
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communications in the form of letters, telegrams, telephone calls, » 
any other means of communication. ; 

That is my point. 

Mr. Youncer. As long as it goes into the record and all parties ay 
notified of that in the record, what harm has it done? 

Mr. Lear. Well, it is a great deal of harm. For one thing yoy 
do not have the right of cross-examination. That is the principal 
harm. 

Secondly, an applicant, let us say, has a weak case. If he has plenty 
of money he can go around and influence a lot of city officiais ap 
other people to write a world of letters to the Board. The cumulatiyg 
weight of that type of campaign, it seems to me, could be devastating 
In certain cases. 

I do not think it is right any more than you would write to a cour, 
attempt to influence a court by such practices. 'To me, it is wrong. 

Furthermore, Mr. Younger, and this is a tremendously important 
point that I forgot to mention; that is, the Supreme Court said, ] 
believe in re Murchison, in every case justice must give the appear 
ance of justice. 

Now if this practice of ex parte communications is allowed to 
on even a little bit, even a little bit, then I suggest that the practical 
effect is that the agency loses respect with the industry it is supposed to 
regulate and it does not make a bit of difference, really, whether they 
are actually influenced by the ex parte communications, be they from 
Congressmen, ordinary citizens, chambers of commerce, or what have 
you. 

It is the fact that they give the appearance of not being givena 
fair hearing that makes them lose respect. They do not have the con- 
tempt powers as you well know. So they are dependent on the respect 
which they can engender in the industry by virtue of their opinions 

Once you lose that you have lost everything and you cannot com- 
promise with it. 

Believe me, I know what I say, that the regulatory agencies ar 
the last person to hear about their loss of respect. But it is true that 
they are losing it, they are going downhill all the time. 

Mr. Youncer. That isall, Mr. Chairman. 

The CHarrman. I think probably I would question a raw state 
ment of that kind, Mr. Lear, that the agencies generally and in toto 
are losing public respect. 

Mr. Lear. I did not say were losing public respect. I am just 
speaking of the Civil Aeronautics Board. I know that agency, and 
I say this, that the Civil Aeronautics Board in recent years has lost 
the respect of a large segment of the airline industry. 

Now I cannot prove that. That is just my opinion. But if you wil 
get some other people here in a category such as myself, who have 
practiced before the Board and, if they will level with you, they wil 
tell you the same thing. We 

The Catan. There are two parts to that statement. Ones if 
we can get them, the other is leveling. Human nature works the same 
everywhere. 

Mr. Lear. That is right. I will probably lose some clients ovet 
this, Mr. Chairman. 
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The Cuamrman. I want to make this point, Mr. Lear. You have 
had experience with the Civil Aeronautics Board but there seems to 
be a feeling on the part of some, and promoted by others, that simply 
hecause these questions have arisen, we have exposed certain incl- 
dents which we recognize are against public policy, that the same 
attitude and action permeates all of these agencies and each member 
thereof. That is not true at all. 

Mr. Lear. No. Lagree completely with that. 

The Cuarrman. In the broadcasting industry I have been getting 
a ood many letters recently complaining about the fact that because 
of what has been done and what has been said, it would lead the peo- 

Je of the country to condemn the whole broadcasting industry. 

Well, that is not true and it has been made abundantly clear that 
out of the some 5,200 or 5,300 broadcasters in the country, all we know 
of now that have been engaging in such practices are some 200. I 
think Mr. Younger himself, or Mr. Avery developed that point, but the 
point is that it has been growing over the last several years and if 
you get a bad apple in the barrel and because of the highly competitive 
questions that necessarily are part of these regulatory agencies and it 
is permitted to go on and on, more and more are going to take ad- 
vantage of it. i 

You do not have to legislate criminal codes for the large majority 
of American people, it is for those few who would commit those 
offenses that you have to have rules and standards. That is all there 
is to it. 

Mr. Lear. Let me make one point crystal clear, Mr. Chairman. I 
regard this as a situation like the one rotten apple destroying the 
barrel. I have nothing but respect and admiration for the individual 
members of the Civil Aeronautics Board and I have nothing but 
respect and admiration for the members of this committee. I think 
ve working together this situation can be cleaned up without drastic 
egislation. 

do not think H.R. 4800 is drastic legislation and I support it. 
But I think I am right when I say that as long as you do have this 
situation, may it be ever so slight, that to that extent, at least, the 
regulatory agencies tend to lose respect with the industries that they 
are charged with regulating and I think that is a bad situation. 

That is my whole point. I am not mad at anybody. 

The Cuarrman. I have urged and argued that these agencies them- 
selves should be out in front helping to do something about it that is 
practical, workable, and acceptable. 

_ Mr. Lear. Precisely. That is why I am bitterly disappointed that 
in the case of the Civil Aeronautics Board they have not done so. 

I think if you will read the proposed procedural regulations you are 
bound to agree with me, that is all. That is my sole point. — 

The Carman. Now you discussed the appearance of Members of 
Congress before the Board. Well, take the example of myself. I have 
been down before the Civil Aeronautics Board. I do not know that 
Ihave ever been before any other regulatory commission during the 
= I have been in the Congress. I would not have hesitated to 20 

fore any other commission if there came a problem in which the 
public in my area were interested. But the problem here is not the 
Members of Congress going down in any representative capacity rep- 
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resenting parties. We are talking about people here who are x 
resenting parties to a proceeding or communities in our district which 
becomes a public interest problem, who are interested in certain types 
of service. 

I did not go down to the Board asking the Board to give aid to 4 
or B or C or any particular one, I went down to the Board in th 
interest of providing service to the public. 

I do not feel in doing so that that was any improper ex parte repre. 
sentation, and I do not feel, regardless of what the Chairman saiq— 
and I know it is a problem—that there should be any attempt to pre. 
vent me, as a representative of my constituents or the mayor of my cit 
representing his group, or chamber of commerce not representing 4 
party but representing the public, from presenting those views to the 

oard. The Board should be interested in having the views of the 
areas to be affected in a public way. 

Now when it comes down to representing A or B who are competi. 
tors for a particular type of service, I think that is an entirely differ. 
ent situation. 

I was sympathetic to what Mr. Durfee was presenting here, and] 
was suggesting to him, and I think they ought to do it, that the Board 
provide another time for Members of the Congress or any public of. 
ficials who are interested in the public service and not take it away 
from the practitioners and those who might come in a representativg 
capacity. 

Mr. Lear. I would like to comment on that, Mr. Chairman, if] 
may. 

The CuarrMan, I will be glad to have your comment. 

Mr. Lear. I am not trying to keep Members of Congress from op- 
pearing before the Civil Aeronautics Board. My position on this 
subject has been often misconstrued. 

What I am saying is simply this. If you want to appear befor 
the Civil Aeronautics Board, you should go to the evidentiary hearing 
before an examiner and be sworn in like any other witness. If you 
want to appear as an advocate, that is perfectly all right, too, but you 
ought to appear as advocate under the same rules under which I have 
to appear. 

When I am an advocate and I come up for oral argument, which 
is precisely the same if you appeared in oral argument before the ap- 
pellate court here, if I am confronted by 8 or 10 Congressmen on the 
other side who are allowed to argue for my opponent, are advocates 
just as much as an attorney of record is advocate, no regard for 
buttal time, no regard for even the fundamental rules of a fair hear- 
ing, I take a dim view of it. 

Now, I am not alone. I would like to cite one case in point. 

This is a copy of a letter from Mr. Howard Westwood commenting 
on the CAB procedural regulations I was telling you about a little 
earlier. This letter is dated March 23, 1960. 

Now, Mr. Westwood is a partner in probably the most, prominent 
law firm in Washington, namely, Covington & Burling, and Mr. West 
wood appears as an advocate for American Airlines, the largest do 
mestic carrier before the Board. Here is what he says about it. 

He says: 

There is one basic problem which the proposed revision ignores and I confess 
keen disappointment that it has been ignored. 
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I am certain other practitioners have made no secret of our strong disap- 
roval of the Board’s toleration and, indeed, positive encouragement of congres- 
ional appearances at oral argument. My own feeling is that nothing in the 
. istory has so detracted from its dignity and the respect due it as the 


ard’s hi : seek 
ae of congressional appearances, especially when apparently enthusiastic 
ene have been voiced by the Board itself on so many occasions. To pre- 


tend that such appearances at oral argument is a travesty— 

then he gets a little rough here, but that pretty well summarizes Mr. 
Westwood’s view on the subject, who is generally regarded as the dean 
of the aviation bar in Washington. apa 

The Cuarrman. Notwithstanding that, if you mean that it is ap- 
plicable to a Member of Congress who becomes an advocate for a 
articular party, then I would agree. 

Mr. Lear. That is all I am saying. 

The Cuairman. But I am talking about when a Member of Con- 
gress is interested in the public service in his community, he does 
not become an advocate in a proceeding. 

Mr. Lear. That is true. 

The CuamrMAN. Only the fact that the public interest be served. 

Mr. Lear. Then he should appear at the evidentiary hearing, that 
ismy point. ; 

The CuHatrMAN. It does not make any difference to me whether it 
isevidentiary hearing or where it is. 

Mr. Lear. It should make a difference. 

The Cuarrman. I disagree. I cannot see it that way. 

If there is service that ought to be provided to the public in a 
given area where it is not provided, then I think I would be derelict, 
so far as my people are concerned, if I did not make it known. 

Mr. Lear. If I oppose your position, I think I ought to have the 
right to test your knowledge as a witness. You may have all the 
knowledge, you may have no knowledge. 

The Cuarrman. As to whether the public interest would require 
that service ? 

Mr. Lear. That is right; certainly. 

The Cuarrman. Well, that is where we would have to disagree. 
I agree on the part where a Congressman becomes an advocate or 
where you get into a representative capacity. 

Now, if you try to take the position here that a man who is rep- 
resenting the public and is elected to represent the public is going to 
be restricted in doing so, then that gets away from what we are trying 
to do and what should be done here on improper ex parte influence. 

Mr. Lear. I am not saying that. I am just saying if you want to 
testify before the Board you go and testify. You just testify at the 
evidentiary hearing. Do not go over there at oral argument because 
then it is pretty hard, really, as a practical matter, to distinguish 
whether you are actually an advocate for an applicant or whether you 
are representing a city. 

The Cuamman. No; it is not hard to distinguish at all. I made it 
very clear when I went there. I am giving you an example: There 
were four applicants involved. I made it very clear to the Board, and 
the Board will so reflect now, that I did not come down to tell them 
whom to give it to. I would not indicate or take sides or become an 
advocate. T appeared in a representative capacity. 

What I came for was to urge that they give it to somebody in order 
to have service. . 
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I do not think there is anything wrong in that kind of approag, 

Mr. Lear. Well, theoretically and maybe practically, then is ah 
solutely nothing wrong with that. I am not questioning yoy j, 
tegrity or sincerity in appearing there, but let me give you an» 
ample of how this actually works. 

The Civil Aeronautics Board will carve out a certain area and ther 
will say, “Now, everybody who has applications for service within thi 
particular area will have the applications heard in such and gue), 
proceeding.” 

The Cuatrman. Are you talking of individuals interested in ity 
are you talking of the community ? 

Mr. Lear. Both. 

The Cuairman. Let us limit it to the other. I am with you go fy 
as representing the party. 

Mr. Lear. So they carve out this area. Then at oral argument, aj 
I have seen this happen, there is a carrier which has an applicatiq 
written within the particular area whose route extends outside tly 
area, and a lot of Senators and Congressmen come down and they gy 
“We must have service from the point outside the area to the poin 
inside the area. There is only one carrier that can provide the servi 
and that is the carrier that is serving the point outside the area thy 
is not consolidated within the area.” 

Therefore, I say it is most difficult to distinguish between the cass 
where Members of Congress appear, I would say, in an entirely legit. 
mate capacity ; namely, representing the public interest and the desire 
of their cities, rather than acting as an advocate for a particular | 
applicant. | 

That being the case, I would rather see it cut out entirely, 

The Cuarrman. I appreciate your perene as a practitioner, but] 
do not believe that we would ever be able to legislate to restrict a ma 
who is elected to represent the public in doing what would be legiti 
mate insofar as the interests of his constituents are concerned. 

When you get to the point of becoming a representative of th 
parties involved or an advocate, as you said a moment ago, then it 
becomes an entirely different situation. 

That is where I draw the line. It is a very difficult field. 

Mr. Lear. I think we are quarreling about details, Mr. Chairman 
I think we are in substantial agreement. 

The CHarrman. Yes. 

One other thing you mentioned a moment ago which would seen 
to me might present difficulties, too, speaking of the Board itself, the 
Board has the duty under the law to promote aviation. That is whit 
the act says. You take the FAA. I believe it has the duty to certil- 
cate a plane; for example, to certify that it is airworthy. 

Mr. Lear. That is right, Mr. Chairman. 

The Cuamrman. Now the agency has approved a particular plane 
as being airworthy; it is all right, it is safe. 

The Board by law must promote the industry in the interest of the 
public. You have an accident out here somewhere. The Board his | 
to go out and find out what caused that accident. The Board wil | 
have to make it public. 


I do not think any Board that tries to find out what is wrong with 
that thing will be doing much to promote the industry. The agen) 
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itself will go down to the plane and say, “What went wrong? We said 
it was all right. Now we have to decide what did go wrong with that. 

Why did they say here when they certificated it that it was air- 
worthy, it was all right ? £a | 

So you have the difficult problems of these agencies in carrying out 
their responsibilities, — | 

Mr. Lear. Yes; that is perfectly correct. But I do not think, really, 
that the time has arrived when we should separate the promotional 
aspects of the process from the adjudicatory aspects. Perhaps that 
willeventually be the case but not now. I do not think so. 

The CuamrMan. Again let me thank you for your appearance here 
and the contribution you have made to this very important subject. 

Mr. Lear. Thank you, Mr. Chairman. I appreciate it. 

The CuatrrMAN. The Honorable John R. Turney. 

Mr. Turney, we are glad to have you, and recognizing, of course, 
your interest in this subject for a long time and your helpfulness to 
us in the panel discussion last year, we appreciate your taking the 
time to come back on specific legislation. 


STATEMENT OF JOHN R. TURNEY, ESQ., WASHINGTON, D.C. 


Mr. Turney. Thank you, Mr. Chairman. I might say that you 
conferred a title which I have never had before but I appreciate it 
nevertheless. 

My name is John R. Turney. Iam a senior partner in the law firm 
of Turney & Turney, with offices at 2001 Massachusetts Avenue NW., 
Washington, D.C. I appear only in behalf of myself as a member of 
of the bar and upon the unsolicited invitation of Chairman Harris. I 
have been a member of the American Bar Association since 1912 and 
a charter member of the Association of Interstate Commerce Com- 
mission Practitioners since 1930. The practice of my firm and myself 
for a number of years has been largely, but not entirely, confined to 
matters pending in or arising out of proceedings before the admin- 
istrative agencies, particularly the Interstate Commerce Commission 
and the Civil Aeronautics Board. 

This statement deals with House Resolution 4800 and House Reso- 
lution 6774 which would amend certain provisions of the acts regu- 
lating the six principal regulatory agencies. 

I did not hear but have read the statements of Commissioner Goff, 
appearing on behalf of the Interstate Commerce Commission, and 
Dr. Baker, appearing on behalf of the Transportation Association of 
America, which I understand were made on Friday, April 1, last. 

Since in large part I agree with the statements of these two gentle- 
men, each of whom I have known and respected for some years, to 
avoid unnecessary repetition I adopt them as my own, except as I shall 
hereinafter specify. | 

On the whole, I'am in complete sympathy with the purposes of both 
of these bills. There are certain aspects, however, to which I would 
like to call your attention. 

I suggest that an amendment to the definition of the term “pro- 
ceeding” in section 201(1) of H.R. 4800 and section 5 of H.R. 6774 
which will expressly exclude nonadversary proceedings from the scope 
of the proposed amendments to the Interstate Commerce Act. 
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In 1959, 640, over 15 percent, of all formal proceedings before thy 
Interstate Commerce Commission were of this character Consist 
entirely of unopposed applications for licenses, such as’ franchj : 
minor unifications, and issue of securities. In addition, there were oy 
1,800, nearly 45 percent, of the formal proceedings, in which ; 
exceptions were filed to the initial report of the hearing officer, a |, 
number of which were in fact nonadversary. The necessity for 4 
hearing in many of the latter proceedings arose from a failure of the 
rules of procedure and practice to develop the true character of the 
proceeding in its earlier stages. I believe that in time this defeg iy 
our procedure will be corrected and thereby the workload of the Com. 
mission will be substantially reduced. 

The provisions against the exertion of improper influences, o 
course, should apply to proceedings before the Commission, whethe 
adversary or not, but the same is not true of bona fide COMMUNIcations 
respecting the facts in proceedings in which there are no adyery 
interests. In such proceedings there are many occasions in which the 
time of the Commission, its staff, and the parties is conserved y 
conferences in which the Commission or its staff seek information ng 
shown in the pleadings or in which the party to the proceeding gegls 
to present additional facts in order to correct actions of the Commis 
sion based on a misconception or misunderstanding of the situation, 

Further, I can see no impropriety in counsel communicating either 
with a Commissioner or a member of the staff with respect to the 
time or place where a hearing is to be had or as to when an initial 
or final report is likely to be released. As I interpret. the proposal 
definitions it would not be possible to continue either of these practices 

In the conference, the staff seeks information not shown in the 
pleadings. 

Now, we had a case of that, Mr. Chairman, a couple of years ago 
in which an edict went forth by one Commissioner who was in charge 
of one of the divisions that drew an iron curtain in which it was im 
possible or improper for counsel even to communicate with anybody in 
the Commission about a case, any phase of it. There was an imme 
diate lessening or rather lengthening of the time required for the 
disposition of proceedings. It became so bad that when it was brought 
to the attention of the remainder of the Commission, the other mem- 
bers of the Commission, it was corrected, but I can assure you that 
unless this act clearly distinguishes between the nonadversary and 
the adversary, proceedings that it may have the same effect of creating 
delay. Goodness knows we have had enough of that now. 

I agree that it should be unlawful for any person in any way to 
attempt to influence any action of the Commission or of its staff, and 
I quote from the proposed bill: 
otherwise than by fair and open presentation of facts and argument in accord: 
ance with established procedures. 


However, I believe that it would be a serious mistake to attempt l0 
enumerate or specify these improper means as is done in the presell 
draft of section 103(a) of H.R. 4800. oe | 

I think it is just as impossible to do this as it is to define “fraud | 
by particularization. jae | 

Any Commissioner who lacks the moral integrity or the intestinal | 
fortitude to resist the exertion of pressure, polit ical, social, or business, 
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or who will accept pecuniary inducements, or be influenced by a free 
meal or cocktail party 1s unworthy of the office and no amount of legis- 
lation will make him moral or ethical. adi 

As an illustration of the particularization, I cited the phrase in t 16 
roposed bill “extension of unusual hospitality.” Over many — 
of practice before the Interstate Commerce Commission, I have been 
entertained in the homes of Commissioners and members of the Com- 
mission’s staff. They have been entertained in my home. I have 
eaten with them at times when they have picked up the check and at 
times when I have picked it up. I am sure that if they or myself 
had ever had the slightest idea that the exchange of such social 
amenities would in any way affect their official actions, that any friend- 
ship between us would have ended then and there. et 

I have heard that on occasion members of the Commission Ss staff 
have been entertained lavishly by parties to a proceeding or their 
counsel and that at times such entertainment has led to improper com- 
munications between the party or his counsel and the staff officer or 
hearing officer. But my feeling is that in such cases, the defect is in 
the personal integrity of the entertainer and the entertained. I 
doubt that substituting the adjective “substantial” for “unusual,” as L 
believe Commissioner Goff suggested, would help the situation. 

The evil which the amendment seeks to correct is the attempt to ini- 
fluence a quasi-judicial decision by means other than those provided 
by the rules. ae 

Specifications, as I have said, of these means, I believe to be futile. 

4. I am particularly concerned with the provisions of paragraph 
103(c) of H.R. 4800. The problem of obtaining qualified Commis- 
sioners and members, top members of the Commission’s staff, is a mat- 
ter of extreme importance to practitioners before administrative agen- 
cies and even more so to their clients. A dumb Commissioner or even 
a lazy one or a Commissioner with an honest but deep-seated bias is 
almost, but not quite, as bad asa dishonest one. 

In 40 years of practice before the Commission, I have known no 
venal or dishonest Commissioners but unfortunately I have known 
dumb, lazy, and partisan-minded Commissioners. 

The office of a Commissioner and of the Commission’s legal and 
administrative aides is one which requires intelligence and experience 
of an order well above the average. It should not be made a refuge 
for professional or political failures. A Commissioner should be a 
man of proven ability, which necessarily connotes that he is approach- 
ing, if he has not reached, his professional peak, whether that. be law, 
engineering, or political economy. And he also should be a man who 
has some, not necessarily a deep, knowledge of the transportation econ- 
. of this country. 

_Itis hard enough to induce men of this caliber to give up the prac- 
tice of their profession for a term of 7 years when it well may be that 
they will have to return to it without capital or clients. To add to this 
sacrifice, which almost every qualified Commissioner must now make, 
the additional burden of surviving for a period of 2 years after the 
end of his term during which he cannot practice in his chosen field 


will make it even more difficult to obtain qualified Commissioners and 
Commission staff. 
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In this particular, I agree with Commissioner Goff that the presey 
ethical rules of the Interstate Commerce Commission on this poig; 
are ample. 

In that connection, I could possibly cite a somewhat personal 
experience. 

n the last few years there have been several Commissioners who 
have resigned to accept employment with carriers. It so happens 
that I have frequently and am at the moment representing adversary 
parties to these carriers and in proceedings before the Commissio, 
some of which were there when they were on the Commission, [| egp, 
tinue to honor and respect these men and I know, as well as I cay 
know anything, that no official action of theirs was ever in the slight. 
est degree affected by the offer of employment which they accepted, 

Personally, I would be very happy to see any of them resume theiy 
office as Commissioner tomorrow. 

5. Section 103(d) of H.R. 4800 directs the Commission to discipline 
members of its bar appearing in a representative capacity for jp. 
proper or unethical conduct but to this wholly proper provision, jt 
adds the additional duty “to take * * * action against the parties to 
the proceeding.” This provision may be intended and I am certain 
that it will be so construed to authorize the Commission to punish a 
applicant by denying his application in that proceeding and perhajs 
in other proceedings. 

This is similar to the proposition advanced by the preceding wit- 
ness where an applicant’s application would be dismissed under cer. 
tain circumstances having nothing to do with its merits. 

To my mind, such legislation is unjust and is not consonant with 
our democratic form of government. Wrongs, civil or criminal, 
should be punished in appropriate penal proceedings. 

The determination of an administrative proceeding should be based 
upon the public interest and upon the facts of that proceeding and 
not upon the sins of the parties in some other connection. Penalties 
should not be a part of the administrative process. They properly 
lie within the province of the courts. 

6. Section 511 of H.R. 4800 would amend section 17 of the Inter- 
state Commerce Act by requiring that decisions of the Commission 
be prepared directly or indirectly by members of the Commission. 
With the purpose of this amendment I am in complete accord and 
disagree with the views of Commissioner Goff and Dr. Baker on this 
subject that the objective of this provision is impractical. I believe 
that it is practical and also I believe that unless it is made that it will 
eventually doom these agencies. 

I am deeply concerned that unless some means are found whereby 
this objective can be attained or substantially attained, that adminis 
trative agencies face a dim future. 

With the utmost respect for your committee, Mr. Chairman, I do 
not believe that such a provision should be enacted without a great 
deal more exploration of its consequences than is possible to give lt 
at this session of Congress. 

The Interstate Commerce Commission released nearly 4,200 writtel 
opinions in formal proceedings during the past year. In very, vely 
few, if any, did a Commissioner personally participate in their wilt 
ing. Even if we eliminate the 640 nonadversary proceedings and the 
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1,869 unappealed initial decision proceedings by providing for their 
delegation to subordinate boards or officers, there will still remain a 
caseload of 1,700 proceedings in which reports must be written. 

The proposed provision would require that each of the 11 Com- 
missioners write or superintend the writings of 155 opinions a year 
or about 3 a week. 

In the last fiscal year there were, according to my count, about 
1900 opinions, exclusive of per curiam orders, handed down by all 
of the circuit courts of appeal, which averages 29 opinions for each 
of the 68 judges on those courts. os . ; the 

In the same year, 19 judges of the Tax Court wrote 502 opinions, or 
about 27 each per year. = 

Using 30 opinions per year as a reasonable potential, over 50 Com- 
missioners would be required to comply with the proposed provision. 

The Commission, it is true, is one of the largest judicial or quasi- 
judicial tribunals of which I know. However, the Tax Court pres- 
ently consists of about 19 judges who frequently, I believe about once 
a week, confer en banc. ; ' : 

Prior to legislation of his sort, Mr. Chairman, consideration should 
be given to the possibility of reducing the work load of individual 
Commissioners both by eliminating their present onerous adminis- 
trative duties and by providing for a much greater delegation of their 
duties to others than at present. 

Iam firmly of the opinion that the workload can be reduced, the 
measures can be devised by which the power of decision can be dele- 
gated to men having commissioner qualifications, if not status, but as 
much as I hope this objective will be realized in the not too distant 
future, I do not believe that there is now available sufficient informa- 
tion as to what is feasible to permit adoption at this time of this 
particular provision of the bill. 

7. Section 510(3) of House Resolution 4800 relates to the Chairman 
and the Vice Chairman of the Commission. The act presently recog- 
nizes that there is an office of chairman but makes no provision as to 
how it shall be filled or what its duties will be outside of one or two 
minor matters. 

I disagree with the provisions of the proposed bill which would 
limit the term of the Chairman to 3 consecutive years and I also dis- 
agree very emphatically with the views of Commissioner Goff that 
the chairmanship should rotate on a seniority basis. 

My opinion at this time, and I must confess that it is only tentative, 
isthat the Chairman should be made the executive and sole adminis- 
trative officer of the Commission and that his tenture as such should be 
for his full term as Commissioner subject, of course, to removal by a 
vote of the remaining Commissioners. 

It is utterly impractical for a chief executive of a staff such as the 
Commission must have to be changed every year and still obtain 
some semblance of efficiency in administration. 

This matter is one involved in the internal reorganization of the 
Commission, a matter now undergoing serious consideration. 

So far as I know, there never has been any charge that the Chairman 
of the Interstate Commerce Commission has been subjected to undue 
influence, political or otherwise. There is no need, therefore, for 
precipitate action. 
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8. I am in complete sympathy with the provisions of section 17 
paragraph 14, requiring prompt disposition of motions. Howeye, 
I believe that the term “motion” in its definition should not be limited 
to “procedural or interlocutory ruling or relief” but should includ 
any motion allowable under proper rules of procedure and practice, 

[ have in mind particularly a motion for summary disposition of the 
proceeding upon the pleadings which may prove to be a very real gid 
in reducing the workload. 

In conclusion, it is my long-held opinion that practically all of the 
things sought to be accomplished by the elimination or prohibition 
of pressures, undue influence, ex parte representations and the like 
can be accomplished simply by providing that the tenure of the Com. 
missioners should be during good behavior, prior to the present age 
limit of 70, which, having past, I have a very natural aversion to seeing 
imposed. Such a tenure has worked and worked well with out Fed. 
eral judiciary for many years. I believe it should work equally well 
in the case of the administrative agencies in which, like the courts 
there should be no place for politics. 

I thank you, Mr. Chairman. 

The CuairnmMan. Thank you very much, Mr. Turney. 

Mr. Younger? 

Mr. Younger. I have no questions. 

The Cuatrrman. Would a proceeding involving ICC approval of a 
proposed merger be an adversary proceeding ¢ 

Mr. Turney. I would say that 90 percent of them are. Very 
adversary. 

The Cuatrman. Should not ex parte communications be prohibited 
even if it is not considered adversary simply because the considera- 
tions on which approval or disapproval should depend should be 
spared on the record and all other considerations should be eliminated! 

Mr. Turney. Mr. Chairman, I did not make myself clear about 
nonadversary. I mean a case in which there is nobody there object- 
ing. I mean the fact, not the form. That can happen in any type 
of case, with the possible exception of a complaint and answer case, 
Ninety percent of the unification cases, probably 60 percent of the 
motor carrier franchise cases are not contested. 

There is no reason in those nonadversary proceedings why we 
should have to have the ponderous machinery necessary to accord due 
process in an adversary proceeding in which conflicting interests or 
controverted interests are in issue. 

The Cuamman. If the party prevails upon an attorney to engage in 
ex parte communications, which I think you understand has been 
shown in some cases, and if it has been established that the party did 
this, do you think that that party should be denied the benefits of the 
proceedings ? 

Mr. Turney. I do not. I think that you should provide for proper 
punishment, and I think you have that in this bill, and that punish- 
ment. should fit the crime and he should be tried in the criminal cout, 
I de not believe that there should be any extra penalty or any cruel ot 
unusual penalties, as I believe the Constitution states. 

The Cuamman. Have you given any consideration to H.R. 677! 

Mr. Turney. Yes, sir, I did that. As I see it, it largely parallels 
certain provisions of H.R. 4800. It does not go into a number of the 
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I think I am right in saying it has been confined practically to the 
question of improper pressures and unfair, unethical practices in the 
trial of proceedings. 

I do not see a great deal of difference between the two measures but 
to the extent that there is, as I said earlier, I adopted the statements 
of Commissioner Goff and Dr. Baker. 

The CHAIRMAN. I assume from your statement, Mr. Turney, you 
do not think that the Congress should lay down the raw principles and 
standards with reference to proper or improper conduct of Commis- 
sioners and then proceed to provide certain prohibitions and penalties 
for certain types of ex parte contact. 

Mr. Turney. That 1s not quite an accurate statement of my belief. 
I believe that the broad principle should be established and with sufli- 
cient particular right to prosecute if necessary in a criminal court. I 
do not think that. you are going to add anything by attempting to par- 
ticularize what the indicia of improper influence or improper prac- 
tiees are. And in attempting to particularize, you may condemn 
things which, in certain sets of circumstances, are not improper. 

The Cuairman. It is difficult to understand how so many people 
recognize there should be something done, or are at least sympathetic, 
who are favorable to the objectives, and then start to explain why 
nothing should be done. 

That makes it pretty difficult for the committee to ever resolve the 
question of setting up some standards when there seems to be the uni- 
versal feeling that something should be set. up. 

Mr. Turney. I certainly agree that you should set up the principle 
and make it a criminal offense but I do not think that you have to at- 
tempt to spell out all the indicia of the violations any more than you 
have to spell out the indicia of the violations of fraud. 

The Cuarrman. In other words, you say there should be no ex 
parte contacts made with the intent to improperly influence the 
Commission. 

Mr. Turney. Except in established proceedings. 

The CHarrman. You think that is sufficient. 

Mr. Turney. I think that is sufficient for any honest man. If you 
have a dishonest man, no amount of legislation will cure him, nothing 
but a jail sentence. 

The Cuarrman. There seems to be a lot in what you say. I do, 
know that in some of the matters we have developed, we have con- 
sidered the proposition that there were no provisions in the statute 
to cope with it. We found that out on numerous occasions. We 
found others in some particular areas where they come in numbers, 
admitting the violations of present law, yet nothing could be done 
about it. 

Mr. Turney. That is a failure of the executive department, not 
the legislative department, Mr. Chairman. 

The Cuairman. Yes, I agree. On the other hand, you cannot very 
well all of a sudden condemn when all of us, everybody, in the Con- 
gress, the agencies, practitioners, parties, seem to have participated 
Ina practice that developed into bad situations. 

As an example, recently the Federal Communications Commis- 
sion has taken a little different look at section 317 of the Federal 
Communications Act. 


54428—_60- 54 





844 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


Now, since 1934, that provision has been in the law but yet a prac. 
tice grew up which became a part, as we developed recently, of the 
so-called payola question. 

Now the Commission has, I say, construed—I do not believe it jg 
the contention among the broadcasters of the country that they haye 
construed it differently; I do not believe they have ever construed jt 
before—construed the section recently so as completely to upset q 
practice that everyone in the industry seems to feel is in the public 
interest and should not be condemned. 

Mr. Turney. I must confess, Mr. Chairman, that I did not know 
anybody advocated that. I do not see how they could. Maybe they 
have a different sort of conscience than I have. 

The Cuarmman. Well, that is the situation on that particular prob. 
lem right now. 

I think the construction which the Commission is now placing on 
it is precisely what the Congress intended. That is what it said, 
If it intended something else, it should have made it clear, but that 
is precisely what it said. But sometimes it becomes the responsibility 
of all of us. I have the feeling that the Congress itself has been a 
little bit derelict or negligent, because in 1946 we had the Reorganiza- 
tion Act of the Congress, and it placed a responsibility on com- 
mittees such as this. 

The hearings that got under way a couple of years ago I think 
were blown up out of all proportion because of the controversy which 
arose within the committee, which overemphasized the whole thing, 
but the last couple of years I do not know of any year that I have 
been in this committee that there has been exercised what is referred 
to in the act as legislative oversight. Maybe that is our fault. I 
stated in a speech to the Cleveland bar that it was our fault. 

We did not do it and perhaps if there had been better cooperation 
in all of these things from all of us, we probably would be better off 
today. 

Mr. Turney. I am inclined to agree with you and I am inclined to 
think, well, I know that since you obtained your present general coun- 
sel—I do not like to say it because he is here and I do not want to hurt 
his feelings, but I think that the committee has done a magnificent job 
and that. the work should have been done earlier and that it has been 
beneficial and will still be more beneficial. 

I know that, so far as I personally am concerned, and it is true also 
of other practitioners, it has made us look much more closely at the 
administrative agency and the procedure and the organizations than 
we ever looked before. For that at least I am indebted to the com- 
mittee for it. 

The Crarrman. In the first place, I do not think our chief counsel 
will have his feelings hurt by your accolade to him. As a matter of 
fact, I have said it before and I would like to join you in that ex- 
pression. I think he has done a tremendous job. As chairman of the 
committee, I appreciate the very effective work he has done during the 
years he has been with this committee. 

If we accomplish what you have just. expressed, that you fully 
realize has been accomplished, I personally feel and I am sure other 
members of this committee feel that the effort has been worthwhile. 
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Again let me thank you on behalf of the committee for your con- 
tinued interest in the problem and the contribution you have made to 


this difficult subject. | | 
Mr. Turney. Thank you, Mr. Chairman, for the opportunity to be 


d. 
ne CrarrMANn. Mr. Clarence D. Todd, Esq., of 1825 Jefferson 


Place NW., Washington, D.C., has asked for permission to insert a 
statement in the record. It will be inserted at this point. 
(The statement follows :) 


STATEMENT OF CLARENCE D. Topp RE H.R. 6774 ANpb H.R. 4800 


My name is Clarence D. Todd. I am an attorney at law practicing in the 
District of Columbia specializing, to a large extent, in the handling of cases 
before the Interstate Commerce Commission. 

I have reviewed H.R. 6774 and particularly section 5 thereof which would 
amend the Interstate Commerce Act. I am in favor of the objectives of this 
legislation. However, there is one exemption in paragraph (13) (b) which I 
pelieve should be modified. It appears as the third exemption in the paragraph 
on age 13, line 2 of the bill. 

This exemption would apply to all investigations before the Interstate Com- 
merce Commission. I believe it should be restricted to “those not subject to 
notice and hearing.” The Commission conducts many adversary investigations 
which deal with operating rights, rates, and violations of the act. Under the 
act respondents to such investigations are entitled to notice and hearing. It is 
my opinion that investigations of this nature should be subject to the require- 
ments of subdivision (13) (a) of the bill. 

H.R. 4800 is a far more comprehensive bill than H.R. 6774 and while I have 
had an opportunity to read the entire bill, I have not studied all of its provisions 
in detail, but would like to comment upon certain of the provisions. 

I am opposed to the exertion of influence in administrative proceedings to the 
extent, if any, that such influences are being exerted over the Interstate Com- 
merce Commission corrective legislation should be adopted. However, I must 
say that I have practiced before the Commission for close to 23 years and have 
never felt this to be a great problem. 

Section 104(a) of H.R. 4800 would prohibit off-the-record communications, 
but would permit such communications in the discretion of the Commission by 
a member or employee of the Commission and by officers, departments, or 
agencies of the Federal Government. I believe that both of these exemptions 
are too broad. In investigations before the Commission involving violations 
of the act, the Bureau of Inquiry and Compliance acts as the prosecutor's office 
and the hearing examiner as the judge. Under the exemption, employees of the 
Bureau of Inquiry and Compliance could make off-the-record suggestions to 
the examiner. This, in my opinion, would be highly improper and in violation 
of the Administrative Procedure Act. In many cases before the Commission, 
departments or agencies of the Federal Government participate as parties liti- 
gant. Under such circumstances, I do not believe that representatives of the 
departments or agencies should be permitted to make off-the-record suggestions 
to the hearing officer or to members of the Commission. 


The Cuairman. This concludes the hearing for today. 

The committee will adjourn the hearings on these bills until Thurs- 
day morning next at 10 o’clock, at which time there will be a number 
of witnesses, some from out of Washington and two or three here in 
Washington will appear and testify, and we hope to conclude the 
hearings on this subject during that 2-day series. 

The committee will adjourn, 

(Whereupon, at 4 p.m., the committee adjourned, to reconvene at 
10a.m., Thursday, April 7, 1960.) 
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THURSDAY, APRIL 7, 1960 


Howse or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 


The committee met at 10 a.m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The CuairMAN. The committee will come to order. 

The first witness this morning, as we resume the hearings on H.R. 
4300 and H.R. 6774, and bills related to these problems, will be Mr. 
Joseph Zwerdling of the Federal Trial Examiners Conference. 

Mr. Zwerdling, we are very glad to have you before the committee 
this morning. 


STATEMENT OF JOSEPH ZWERDLING, HEARING EXAMINER, 
FEDERAL POWER COMMISSION, WASHINGTON, D.C. 


Mr. Zwerpirne. Thank you, sir. 

The Federal Trial Examiners Conference has asked me to convey 
to this committee its strong adherence to a high standard of ethics for 
all hearing examiners in the Federal Government. The conference 
also wishes to call attention to the fact that almost all hearing exam- 
iners are members of the bar, and as such regard themselves as bound 
by the canons of professional ethics of the American Bar Association. 
However, since the conference has a membership of 260 hearing exam- 
iners, operating in all of the many agencies covered by section 11 of 
the Administrative Procedure Act, many of whom are permanently 
stationed in other parts of the country, it did not seem practicable to 
attempt to develop a conference position on the details of the legisla- 
tion pending before this committee at this time. I therefore wish to 
make it clear that in testifying on these matters today I appear only 
as an individual and not as a representative of the conference, and 
that I am expressing only my own personal views. 

Hearing examiners play a judicial role in our system of adminis- 
trative proceedings, and it goes without saying that hearing exam- 
iners, just as judges in our court system, should not discuss the merits 
of a pending case on an off-the-record or ex parte basis, whether with 
private parties or the staff of the agency. I therefore am wholly in 
accord with the provisions of the code of ethics bills pending before 
this committee insofar as they would bar either private parties or the 
staff from making an informal approach to the hearing examiner for 
the purpose of preliminarily exploring minor procedural matters— 
such as, for example, a possible postponement of a hearing or briefing 
date, or the order in which witnesses are to be heard, and the like. 
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In such situations it is my own practice, after such an informa] ex. 
ploratory discussion, to suggest that counsel explore the matter fyr. 
ther with the other parties and then file a motion. The fact is that 
judges in our courts do not regard such informal procedural jn. 
quiries as improper. I see no more valid reason why informal ap. 
roaches on such matters should be cut off in administrative proceed. 
ings, with the sole result of unduly burdening us with more cumber. 
some formal presentations on minor procedural matters. I there. 
fore urge that section 104(a) of H.R. 4800 should be amended to 
exempt the preliminary exploration of minor procedural matters 
from this prohibition. 

I also feel that section 104(a) is presently drafted too broadly jn 
that it would prevent private parties, and their counsel, from com- 
municating informally about a pending case with nondecisional mem- 
bers of the agency staff. As a hearing examiner presiding over g 
given case, it is my desire that nothing should interfere with the abil- 
ity of the private parties or the staff to do the most effective job pos- 
sible in preparing the case for trial, and in trying the case itself—in- 
cluding the ability, through informal communications, to simplify and 
expedite the proceeding by working out procedural agreements and 
by stipulating minor matters. It is also my desire that the private 
parties and the staff should be unhampered in the opportunity to ex- 
plore, whenever and in whatever manner may appear to be useful or 
expedient, the possibilities of working out an acceptable settlement 
which would dispose of the case. 

If these important and worthwhile objectives are not to be de- 
feated, or mace more difficult to accomplish, it is essential that the 
channels of informal communication between the private parties and 
the nondecisional staff must not be cut off or dried up. The situation 
is, of course, entirely different with respect. to those members of the 
agency staff who are engaged in the decisional function. With re- 
spect to the latter, the bar against ex parte communications must be 
just as applicable as it is to hearing officers and Commission members. 

In order to accomplish these objectives, I recommend that the op- 
ening sentence of section 104(a) of H.R. 4800 should be amended to 
read as follows: 

No person shall communicate, orally or by writing, with any member of the 
Commission or hearing officer, or with any Commission employee engaged in the 
decisional function, concerning the issues, merits, or disposition of any proceed- 
ing before the Commission. * * * 

However, I am wholly in accord with the provisions of section 
103(b) of H.R. 4800. It goes without saying that hearing examiners, 
just as judges in our court system, should not accept gifts, favors, or 
unusual hospitality from parties appearing before them. I am aware 
of the fact that some of the witnesses testifying earlier in this hear- 
ing have criticized the term “unusual hospitality” as used in section 
103(b) as not being sufficiently clear or well defined. I feel that this 
problem is more academic than real. On the basis of my own 6 years 
of experience as a hearing examiner, I feel that any hearing officer, 
using his own judgment and instinct for right and wrong, will have 
no difficulty in understanding what type of fraternization is inappro- 
priate under such a provision. The identical term “nusual hospl- 
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tality” is, of course, employed in canon 3 of the “Canons of Profes- 
sional Ethics” of the American Bar Association, which provides: 

Marked attention and unusual hospitality on the part of a lawyer to a judge, 
uncalled for by the personal relations of the parties, subject both the judge and 
the lawyer to misconstructions of motive and should be avoided. 

Tam not aware of the fact that the use of this term in the “Canons of 
Ethics” has created any difficulty for lawyers or the courts. 

I now would like to direct my attention to the question of the basic 
need and desirability of enacting a legislative code of ethics at this 
time. ; 

In this connection, I am aware of the feeling expressed by some 
Commission members in testimony before this committee at its present 
sessions that, in order to effectively carry out their difficult and im- 
portant responsibilities, they must continue to have available the 
type of educational information which they feel can be obtained 
only from informal discussions with the regulated industry and with 
their own staff personnel. They sincerely fear that their difficult task 
will be made even more burdensome if the enactment of a legislative 
code of ethics should shut them off from such informal channels of 
communication. 

Now I recognize that it is physically impossible for the members 
of aregulatory Commission to make a personal study of the voluminous 
records and briefs in the major, contested cases coming before them. 
They need, and should have, all the help and information they can 
get. With all due respect, however, it is my view that the only effec- 
tive and safe way in which Commission members can get that help 
and information is from a careful study of a comprehensive and 
helpful initial decision by the presiding examiner, plus a careful study 
of the briefs, and by reference to such portions of the record as may 
seem necessary in that connection. If, on the other hand, a Com- 
mission member should attempt to obtain help and information from 
off-the-record ex parte discussions with the private parties or the 
staff, there is a serious danger that the Commission member will not 
be able to protect himself to the extent of being able to determine 
whether the picture being presented to him in this ex parte manner 
is actually the full, balanced picture of the situation. 

Those of us who have had trial experience are fully aware of the 
fact that there is a vast difference between the picture presented by 
an interested party or by a member of the staff when he has the luxury 
of presenting a matter in private, and the picture which emerges when 
he presents the matter in open hearing, where he is shot at by the other 
parties in cross-examination and where the other parties then have 
an opportunity to present rebuttal evidence. 

Another basic argument made by some against a legislative code 
of ethics is the popular cliche that “you can’t legislate ethics.” That 
may well be true, but I respectfully submit that it is possible by 
proper legislation to bring abeii a change of climate, in which the 


practices with which we are here concerned will no longer find so 
nourishing, comfortable, and receptive an environment. The prompt 
enactment of a proper legislative code of ethics would perform a sharp 
and necessary surgical operation upon the climate which has un- 
fortunately developed in the field of administrative proceedings over 
the past many years, by making it clear to the American people that 
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the types of practices we are here talking about do not represent the 
way the game is to be played from now on; that such practices are 
not ace eptable : and will not be tolerated. 

Thank you very much. 

The CrarrmMan. Thank you very much, Mr. Zwerdling, for your 
very fine statement. 3 

Mr. Moss ? 

Mr. Moss. Mr. Zwerdling, I certainly find this a most refreshing 
statement. Your only concern on the proposed legislation goes tj 

section Anne a 

Mr. Zwerbiine. That is right, sir. 

Mr. Moss. Notwithstanding the fact that such communications as 
are mentioned in that section are only improper if there is an intention 
that any participant or participants in such proceeding will not receiyg 
knowledge of such communication 

Mr. Zwervuinc. Are you suggesting, Mr. Congressman, that: ae. 
tually in the situations that I spoke about in the opening part of my 
prepared statement that, if a private party or counsel for a private 
party came to see me as a hearing examiner about a minor procedural 
matter, such as extending the time for filing briefs or something of 
that kind, that that would not be a situation where there would be 
an intention where the other parties to the proceeding would not get 
any knowledge of the communication ¢ 

Well, the difficulty I had, Mr. Congressman, is that where a private 
party comes to see a hearing examiner informally in that way we 
could not say that he is saying to himself when he walks in the cloor, 
“T am going to make as sure as I can that nobody finds out about 
this,” but certainly he is not coming to me for the purpose of having 
his communication summarized or quoted to all the other parties in the 
proceeding. 

I just feel that no purpose is accomplished by having that prohibi- 
tion apply to that sort of an approach, and it seems to me that it 
might have the effect of frightening away staff and private counsel 
from the kind of informal prelimin: wy situ: ution which I find very 
helpful in avoiding some of the redtape that is really not necessary 
for the purposes you are trying to accomplish here. 

Mr. Moss. Do you think that the summarizing of that contact would 
place a great burden upon you or act as a restraint on contacts of this 
type? 

Mr. Zwerpiine. I feel realistically that, as far as the lawyers im 
private practice are concerned, bearing in mind the bac kground which 
has led up to this legislation being considered and beari ing in mind 
the attention which has been given in the proceedings to these various 
situations of different agencies, that there are many lawyers who 
would think twice before coming to see even a hearing examiner about 
such a minor procedural matter, even reading the language of the bill 
about intent and even knowing that a summary of the communication 
was to be put in the file. 

The only point I am making, Mr. Congressman, is that I do not se 
why, in order to accomplish the important purposes we had in mind 
in connection with this bill, it is necessary to have it apply to this type 
of minor communication. 

Mr. Moss. Now, you limit that to employees, then, engaged in the 
decisional function. Is that sufficiently well defined ? 
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Mr. ZwervtinG. That is a second point. eh 

The way the bill is drawn now, I feel that it is quite clear that it 
yould prevent an outside party or counsel from walking into the office 
of a staff trial lawyer in a — case and sitting down and dis- 
essing informally with him ways by which they could expedite the 
resentation of evidence and other matters which are entirely appro- 
priate and 1s very helpful in expediting these tremendously long 
rocedures we have. ‘That is one of our big problems today. 

The decisional function staff people I am talking about are these: 

In any given agency, I think there is no doubt as to two categories 
of staff people who everybody would agree are engaged in the deci- 
sional function. It varies from one agency to another. 

At the Securities and Exchange Commission, for example, the 
committee is aware of the fact that there is a very large and very 
fine opinion-writing section which drafts the opinions for the Com- 
mission members. I do not think there would be any doubt in any- 
body’s mind that those opinion section lawyers at the SEC are 
engaged in a decisional function. 

At the National Labor Relations Board, every member has a large 
staft of legal assistants who help draft his own decision. I think 
there is no doubt that they are engaged in the decisional function. 

At the Federal Power Commission where I act as a hearing ex- 
aminer, there is a small staff of some five legal assistants to draft 
decisions for the Commission or help to draft those decisions. They 
are engaged in a decisional function. 

I could suggest a possible borderline case to indicate possibly what 
may be troubling you. 

If you were to ask me whether, in my view, the Assistant General 
Counsel of the agency or the General Counsel, who are sometimes 
called into the Commission’s private meeting room to discuss a pend- 
ing case, are engaged in the decisional function, my personal answer 
would be that they are not engaged in the decisional function although 
I recognize that what the General Counsel of the agency says to a 
Commission member carries and properly carries great weight. 

I think we have to strike a balance here between the evils that 
would result from allowing the General Counsel to talk to the Com- 
mission privately on the one hand and what I feel are the much 
more serious evils that would result from preventing the General 
Counsel from talking privately to the Commission, and I would 
strike a balance in favor of not barring the General Counsel or As- 
sistant General Counsel from discussing matters privately with the 
Commission members. 

<i Moss. Is that type of contact not taken care of in 104(a) down 
on line: 


: * * * the Commission, by regulations not inconsistent with the policy declared 
in section 101(a), may exempt from this subsection (1) communications made 
by a member or employee of the Commission to another member or employee 
of the Commission in those cases in which, in the judgment of the Commission, 
such exemptions are necessary to promote the expeditious and efficient discharge 
by the Commission of its duties, * * *? 


Mr. Zwerpiine. Yes, I think it is. I think I unnecessarily con- 
fused the point I am making. 
_ What I should have said in my last statement, Mr. Congressman, 
is that under 104(a), as it is written now, the counsel for a private 
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party in a pending case could not come in and talk to a Commisgioy 
staff lawyer on an off-the-record basis. 

The borderline case I should have referred to is the situation wher 
the counsel for the private party would come in to talk privately 
to the General Counsel of the agency or the Assistant General Coup. 
sel, when we know that at some later date the General Counsel op the 
Assistant General Counsel always have access to the Commission mem. 
bers and will be talking to them privately. Therefore it is bad t 
permit the lawyer for a private party to come in ex parte to talk 
to the General Counsel of the agency or the Assistant Gener] 
Counsel. 

That would not be taken care of by the authorization you just read 
to me in the latter part of section 104(a) because this will be a com. 
munication from an outside party to a staff member. 

Mr. Moss. Is the general assistant or the secretary to a Commis. 
sioner in the decisional process ¢ 

Mr. ZwerpuinG. Well, the secretary of the Commission, as I know 
it, at the Federal Power Commission ? 

Mr. Moss. A secretary to a Commissioner. 

Mr. Zwerpuine. You have in mind something like an administrative 
assistant, for example. 

Mr. Moss. Are they in the decisional function or do they participate 
in that? 

Mr. Zwerpuine. We do not have such job at the Federal Power 
Commission for the members of our Commission. It is true, for 
example, that one of the Commission members has on his personal staff 
an economist who provides him with material and suggestions on 
the economic aspects of the cases coming before the Federal Power 
Commission. 

You might well ask, “Supposing a private party or their counsel 
came to talk to that economic assistant to one of our Commission 
members. Would that be desirable?” I think now you are really 
getting me to the difficult borderline, because, in view of the fact 
that the economist has the private ear of the Commission member 
every day, you would have the same difficulty as the things you are 
talking about here. That is a problem. 

I am not sure [ know the answer to that. 

There are some borderline cases that create some difficulty, I know. 

Mr. Moss. You feel that generally the term “decisional function” is 
sufficiently well understood ¢ 

Mr. Zwerpuine. Well, my only objective is this. Maybe I can 
attack it from this direction. I would like to make sure that nothing 
in this bill would prevent a private party and their counsel from 
coming in informally to talk to the staff trial people and staff technical 
people because I feel that those informal discussions at all stages of 
the case pending before me make a very significant contribution to 
help in expediting the trial of the case. They also help to make the 
kind of good, effective record that I would like made in the case before 
me. I do not know what language you might feel would do that 
job without getting you into the trouble of defining decisional fune- 
tion. I feel that objective is a very important one. 

Mr. Moss. My interest primarily was in whether or not you felt, 
upon reflection, that “decisional function” was sufficiently well de 


fined. 
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Mr. ZweRDLING. I feel it is. 

Mr. Moss. You feel it is? 

Mr. ZweRpLInc. Yes, and I am not too concerned about the fact 
that some people could say to me, “What about this decision?” or 
“What about that decision ?” We know that we can always think of 
99 or more different ticklish troublesome problems, most of which are 
academic, and I do not feel that we have to be too overcome by di- 
recting our attention to the imaginary situations which may occur 
which may create difficulty, which can result in one way or another 
but which really are just the tail that wags the dog. 

Mr. Moss. Of course, I go to the imaginary situations, the hypo- 
thetical situations, because in a number of days of testimony I have 
heard some most interesting and on occasion amazing statements 
as to how this language might be twisted or tortured. 

You deal with another one here on this matter of unusual hospi- 
tality. There have been some alarming statements made about the 
term “unusual hospitality.” 

Mr. Zwerpuinc. That is what I meant when I said I feel that some 
of those problems are more academic than real. 

Mr. Moss. That is all the questions I have. 

The CuarMan. Mr. Younger? 

Mr. Youncer. I have no questions. 

The Cuatrman. Mr. Zwerdling, I am also impressed by your state- 
ment and the practical attitude or outlook which you have, particu- 
larly with reference to your explanation and interpretation of what 
has been considered to be a broad term, “unusual hospitality.” There 
has been a lot of criticism but, just as you pointed out, it is a part 
of the canons of professional ethics of the American Bar Association. 

The American Bar Association recognizes it. 

The same term is used in some of the so-called codes of ethics of the 
regulatory agencies now. 

lagree with you. I see no reason why there should be any particu- 
lar trouble or difficulty with it. As TI have said heretofore, discretion 
and commonsense is the prescription and, as you put it, it is a matter 
of what is right or wrong. I think anybody with any judgment should 
know the difference. 

I want to thank you for your appearance here and your testimony 
on this subject. 

Mr. Zwerpitng. Thank you, Mr. Chairman. 

The Cuarrman. Mr. George A. Brownell. 

Mr. Brownell, would you identify yourself for the record, please, 
sir? 

STATEMENT OF GEORGE A. BROWNELL, ATTORNEY, 
NEW YORK, N.Y. 


Mr. Brownetu. Yes, Mr. Chairman. I am a practicing attorney 
with an office at. 15 Broad Street, New York City, and I am glad to 
F ion before your committee in response to the invitation of your 
chairman. He said in his communication to me that he would like to 
have me speak of the two bills which you are considering, particularly 

m the point of view of the Securities and Exchange Commission. 
[think he may have invited me because I also appeared before your 
Subcommittee on Legislative Oversight when they were considering 
some of the problems covered by these bills. 
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The Cuairman. Yes. I was going to recall that you were a mep. 
ber of the panel. 

Mr. Browne tu. I was one of the members of the panel. 

The Cuarrman. That panel contributed so much to the discussion, 

We appreciate your appearing for further testimony on gpecific 
proposals. 

Mr. Brownetu. If I can be of any assistance to you, it would be 
by speaking briefly from the point of view of one w ho has practiced be. 
fore the Securities and Exchange Commission since the time it was 
founded over a quarter of a century ago. 

I think that the problems which I can outline against that back. 
ground are not unique to the Securities and Exchange Commission, 
but they may be more true of that Commission than they are of some 
of the others. 

Now, as you know, the SEC has jurisdiction under seven acts, The 
work under the Public Utility Holding Company Act of 1935 js 
really pretty well completed, and I do not think it is a major factor 
in your consideration of these two bills. I cannot refrain from 
noting in passing that there are many of us who believe that it would 
be appropriate for Congress to transfer responsibility for the remain- 
ing administration under the Holding Company Act to the Federal 
Power Commission. 

Also, although the advisory reports that the SEC prepares for the 
courts under the Federal Bankruptey Act are of substantial assistance 
in organizational matters, I do not think that the possible need for 
the proposed bills stems from those two pieces of legislation. 

Now, as to the other acts, five in number, their major thrust is to 
require that the parties who are subject to them comply with certain 
standards in the conduct of their business. The 1933 act imposes dis- 
closure standards relating to the offering and marketing of issues of 
securities that are sold to the public. The 1934 act imposes standards 
we the securities exchanges and for the listing of securities and the 

trading of securities. The Trust Indenture Act provides standards for 
trust indentures under which new issues are marketed. The Inves- 
ment Company Act and the Investment Advisers Act lay down stand- 
ards for so-called investment trusts and for those who furnish invest- 
ment advice. 

The SEC has the responsibility of seeing to it that those standards 
are maintained. 

Now, it would be quite possible for the SEC to attempt to carry 
out that mandate by cracking down on corporations or individuals 
after the event and by instituting formal proceedings to punish vio- 
lators after they have failed, either through ignorance or otherwise, 
to comply w ith the requirements of the act. Someti imes the Commis: 
sion has no alternative. But it has always been its policy—and I 
think it is a sound policy from the point of view of the public—to 
adopt an administrative procedure which will, as far as possible, 
prevent violations before they occur. They can do this best by making 
readily available at all times to those who are subject to the Commis 
sion’s jurisdiction information, advice, and assistance in carrying out 
the requirements of the acts. 

The nature of the SEC’s duties differs somewhat in another major 
particular from that of at least four of the other five Federal agen- 
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cies included within the scope of your proposed bills. The SEC has 
little responsibility with respect to disputes or controversies and com- 

titive activities among members of the industries which are regu- 
jated. On the other hand, the Interstate Commerce Commission has 
the duty of determining where railroads may operate, what rates they 
should charge, whether they may merge or consolidate, and so forth, 
and the CAB has the duty of deciding which of several competing 
airlines may operate between two or more different points, what their 
rates and subsidies should be, and in many ways how they should 
operate. The Federal Power Commission must determine which of 
several companies shall have a license to develop a given power prop- 
erty, and it regulates closely many aspects of the operations of those 
companies. The Federal Communications Commission likewise de- 
termines the division among competing companies of available facili- 
ties to be used for communications purposes and it regulates many 
of their competitive activities. 

Because of these characteristics of the work of the SEC as against 
those of the other commissions, it is much less involved in formal ad- 
judicated proceedings of an adversary nature, and furthermore where 
those proceedings are involved the parties are, in the great bulk of 
the cases, only the Commission itself and a single respondent. 

I think that a greater proportion of the work of the SEC than 
that of any of the other Federal agencies is carried out through study 
and consideration of reports, study of investigations of situations 
where it appears that its standards are not complied with, and con- 
ferences with those subject to its jurisdiction in order to dispose of 
problems that might ripen into adjuciated proceedings before they do. 

Now, it of course does not follow that those techniques of the admin- 
istrative process are not also utilized in substantial degree in other 
agencies, or that the SEC is not on occasion involved in important 
adjudicated cases. However, my first point is that the formal adjudi- 
cated case is of secondary importance in the SEC’s operations and also 
that, when such cases do arise, it is seldom that the issue involves com- 
petitive relations between several contending private parties; and my 
second and major point is that the work of the SEC which falls out- 
side these categories constitutes the great bulk of its total workload 
and is of a nature that makes it advantageous from everybody’s point 
of view, including the public, that the avenues of easy and prompt 
communication between the Commission’s representatives and those 
subject to its jurisdiction be kept free of unnecessary or arbitrary 
restrictions. 

You gentlemen will find, I believe, support for the statements of 
fact that I have made in the testimony that was presented before your 
Subeommittee on Legislative Oversight. 

Just to pull out one example, at pages 432 to 444 of the printed 
hearings of the record before that committee, workload statistics for 
the Commission’s three main divisions are analyzed for the fiscal years 
1957, 1958, and 1959. 

Those figures show that, for the first 10 months of the fiscal year 
1959, 941 registration statements were filed with the SEC covering 
something over $17 billion of securities. Each one of those registra- 
tion statements might have resulted in a stop order proceeding if the 
standards laid down by the act were not complied with before the 
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registration statement became effective. Yet, as you will see from the 
table on page 437, only 10 stop order proceedings were opened durin 
that same period, and it is a fair guess that at least half of those 4j 
were later resolved in conference without the necessity of more forma] 
proceedings. 

Consider for a moment the procedure that the Commission neggs. 
sarily follows in these registration statement cases, and I mention jj 
because it is characteristic of so many things that the Commisgsig, 
does. This procedure has been developed out of the experience of 
the Commission over the years, and in principle it is followed not only 
by the Commission itself in other parts of its work but to a certain 
extent by other commissions. 

Even before any documents are filed by the registering company 
there may be conferences with the Commission’s staff by representa. 
tives of the registrant either in order to enable individuals that are not 
familiar with the operation of the act to understand clearly what the 
Commission requires or perhaps to discuss unique and unusual prob. 
lems not clearly covered by the rules and regulations. 

After the registration statement is filed, it is the practice of the 
Commission’s staff to examine it carefully and, if it is found to be 
lacking or apparently lacking in any respect, to furnish the regis. 
trant with a letter of comment. Sometimes the deficiencies are sup. 
plied easily by appropriate amendments. Often the problems jin. 
volved can only be solved after additional conferences between the 
staff and the representatives. Almost always these conferences pro- 
duce a solution without the necessity of formal proceedings. Ex. 
perience has shown in my opinion that, with ready access to the Com- 
mission’s experts by those representing a registering company, the 
interests of all concerned, including the public, are better served than 
they would be if each case were handled by an adjudicated stop order 
proceeding. 

I believe that similar ready access to the Commission’s staff and in 
frequent cases to the Commission itself is equally important to the 
efficient performance of many of the other SEC duties. 

The rules and forms of the SEC usually originate with the staff 
of the Commission. Not infrequently, however, they grow out of sug- 
gestions advanced by representatives of industry. Sometimes the 
need develops from a conference of the type that I have described 
where it becomes apparent that an old rule no longer fits a new situa- 
tion. 

Because of the nature of the acts which the SEC administers, there 
is negligible risk that the rules can unfairly benefit one group as 
against another, and whatever possible danger there might be on that 
score is taken care of by the Commission’s policy of publishing all 
rules in advance of their final adoption for comments and criticism by 
any interested party. As a result of this practice, all proposed rules 
receive careful study by interested persons throughout the country 
and in appropriate cases they are amended, clarified or- otherwise 
improved as the result of comments made to the Commission. 

I could consume much more than my allotted time by describing 
other situations where the prescribed duties of the SEC have been 
more effectively and expeditiously performed through the technique 
of informal conference than ever would have been possible by ad- 
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herence to the traditional requirements of formal proceedings in an 
adjudicated case. I 

ne’s mind turns at once to the entire subject of proxy regulation. 
The table on page 432 of the transcript of hearings before your Sub- 
committee on Legislative Oversight shows that, in the first 10 months 
of fiscal 1959, 1,879 proxy statements were filed, and we know that 
the great bulk of them is concentrated in the early months of each 
calendar year. Without easy and informal means of discussing ques- 
tions with the administrative staff, I just do not see how the workload 
could be effectively handled. 

Because of the widely divergent circumstances involved, the Com- 
mission has found it impractical to work out a uniform registration 
form for securities of foreign governments. Registration statements 
in such cases have been tailored to fit the particular case, and their 
content—as far as form is concerned—is frequently settled by in- 
formal conference. Foreign sovereignties would find it quite im- 
possible to have such questions resolved in any other way. The 
procedure of course does not prevent the initiation of a stop order 
roceeding by the SEC at a later date if circumstances warrant it, 
bat it reduces the risk of such action to a minimum acceptable to the 
government involved. sb Jef 

The distinctions between stabilizing a market in connection with 
the offering of a new issue of securities, which is recognized by the 
statutes as entirely legitimate if properly performed, and manipula- 
tion of the market, are sometimes complicated and difficult to deter- 
mine, particularly for the inexperienced. In such cases the time 
element makes any formal procedure completely impractical. The 
most effective answer to the problem lies in machinery which permits 
the giving of prompt advice on informal application. 

A few years ago a New York bank advertised arrangements for new 
American depositary receipts representing shares of foreign companies 
deposited with the bank without the registration of such receipts un- 
der the 1933 act. Such receipts had been freely issued in the days be- 
fore that act, and afforded a simple and effective method of trans- 
ferring and dealing in foreign shares in the American market. How- 
ever, it was the generally accepted position of the Commission after 
1933 that the receipts, though signed by a bank, were not entitled to 
the exemption from registration given by the act (for readily under- 
standable reasons) to “securities of a bank.” The Commission might 
have instituted stop order proceedings and put an abrupt end to the 
matter. However, realizing the increasing importance of facilitating 
dealings in the United States in foreign securities when the latter 
were not themselves subject to registration, the Commission took an- 
other and more constructive approach. The Chairman called a con- 
ference between the full Commission, representatives of 9 or 10 in- 
terested banks and their counsel, and others, and the subject was ex- 
plored at, length. The end result was the formal adoption of a new 
procedure and a new form which made possible a much simplified but 
nonetheless adequate form of registration of American depositary re- 
celpts without the necessity of requiring the depositary bank itself to 

come a registrant. This machinery has since operated effectively, 


and has been of substantial convenience and importance to American 
Investors. 
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These are merely examples. I am sure that other of your witnegg, 
who have praticed before the SEC will add to them. Perhaps I ey 
best summarize my point by stressing again the comment contained jy 
that part of the report of the Attorney General’s Committee on Aq. 
ministrative Procedure which compliments the Commission on beip 
“highly successful in simplifying and diminishing the usual form) 
litigious process through its conference technique” (S. Doe, No, 19 
Tith Cong., 1st sess., pt. 13, p. 41). 

Against that very brief background, let me turn to the bills that vou 
are considering and consider first H.R. 4800. Leaving aside part 2 of 
H.R. 4800 which is perhaps of secondary importance and has in any 


event been fully discussed by other witnesses, this bill has been pre- 


pared for the unquestionably important purpose of eliminating proper 
outside pressures upon the six administrative agencies to which jt 
applies. 

It seems to do this in various ways but primarily by imposing sever 
restrictions enforced by criminal penalties on communications by any 
person with any member or employee of the Commission in a pro- 


ceeding involving adjudication or in a proceeding regarding rule. | 


making. 
Adjudication is given the definition which it has under the Admin. 


istrative Procedure Act which is “agency process for the formulation | 


of an order.” Likewise rulemaking is given the Federal Administra. 
tive Procedure Act meaning of any “agency process for the formuh- 
tion, amendment, or repeal of a rule.” The restriction will thus 
apply not only when a formal trial is started before the Commission, 
It will inevitably operate to affect any conference or consultation of 
the kind I have described in any situation that might later be re- 
garded as a part of the agency’s process for the formulation of an 
order or a rule, even, for example, a formal order making a registra- 
tion statement become effective. 


In section 103(a) of the bill, what are called secret and devious 


methods calculated to achieve results by the exertion of pressures 
and other unfair or unethical means are condemned, and this is very 
right. But the section also indicates that what the bill is seeking to 


accomplish is “a fair and _ presentation of facts and argumentsin | 


accordance with established procedures” in “any proceedings or mat- 
ter” involving “any vote, decision, or other action by the Commission 
or by any member or employee thereof * * *”. 

This, gentlemen, I sabinit goes too far. The principle is made to 
apply not only to the proceedings which I have just mentioned, 
broadly as they are defined, but to any matter that might be brought 
to the Commission or its staff. What is meant by “open” or by “e- 
tablished procedures”? The natural interpretation would be “open 
to anyone” and in accordance with the only procedures that the 
Commission has established, to wit, those in formal adjudicated cases 
I believe that any such statutory provision would, at least in the cas 
of the SEC, fatally cripple that kind of interchange and communic- 
tion between the Commission’s personnel and those subject to its 








jurisdiction, which experience of a quarter of a century has shown to | 


be best suited to the efficient and expeditious administration of the 
acts which the Commission administers. 
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[have little doubt that it will have similar unfortunate circam- 
dances in the case of the other administrative agencies covered by the 
Or ads are other provisions in H.R. 4800 which seem to me unneces- 

or ill advised, but the points which I have attempted to make 
dear aro the most important. However, I would mention two or 
ers, 
gaara 103(b) IFLR. 4800 lays down certain standards for the 
conduct of members of Commissions and their employees. In sub- 
stantial part they appear to be taken from, or to follow the SEC’s 
own canon of ethics, published on July 22, 1958. In some cases, they 
further than the canons and in some cases, they go not quite so 
ar. 1 think that the language of the bill is preferable to that of the 
anons in prohibiting not only the divulging of confidential informa- 
tion but also its use for profit. I think that the language of the 
canons is preferable to that of the bill in prohibiting acceptance of 
ay “valuable” gift, favor, or service, rather than anything of value 
or favor, whatsoever. 

I would also agree with the testimony given before you by other 
witnesses that section wie i places unnecessary and inadvisable re- 
srictions upon practice before the SEC by former Commissioners 
and employees of the Commission. An absolute bar for a 2-year pe- 
riod is more severe than that placed on a retired judge by any canon 
of professional ethics of which I am aware. On the other hand, the 
rohibition should have no time limit at all with respect to a matter 
in which the retired employee was engaged while with the Commis- 
sion. 

Let me now turn briefly to H.R. 6774. This bill avoids to a large 
extent the severe restrictions or prohibitions on communications with 
members of the Commission or its staff which I have criticized in 
H.R. 4800. However, it does contain certain restrictions of that type 
which, in the case of the SEC at least, could in my opinion be better 
handled through the Commission’s code of ethics and rules of conduct. 

In ELR. 6774 the restrictions a yply only to “proceedings which 
are subject to notice and opportunities for hearings and required by 
law to be based upon a hearing record,” including “adjudications,” 
whatever that undefined phrase may mean, and hearing proceedings 
that are specified by the Commission. It is made unlawful for any 
member of the Commission or hearing examiner in any such pro- 
ceeding to permit, receive, entertain or consider any ex parte private 
interview, argument or communication pertaining to the case “except 
in circumstances authorized by law” or by reasonable notice to all 
parties of record. 

My comments are, first, it should be made completely clear, and the 
present drafting of the bill is a bit unclear, that all of the restrictions 
o communications apply only after a proceeding has been noticed 
for hearing. Otherwise the restrictions could, as a practical matter, 
be treated as applying in all matters from the time they start if they 
might, repeat might, later acquire the defined status of a proceeding 
subject to the act even though, as is generally the case, they never 
later develop or seldom later develop into cases which are noticed for 
formal hearings. 

The restriction as drafted appears to extend further than what 
seems to me to have been the probable intent of the draftsman. 

54428 60-55 
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Second, it must have been inadvertent to provide in section 22(c) 
that, it; be unlawful for a commissioner to receive an ex parte COm- 
munication, It would be a bit difficult for him to do his job if hy 
played safe by refusing to open his mail or answer the telephone 

Third, the bill does not exclude ex parte communications if they ans 
“authorized by law.” I don’t know and I have not found anyone who 
does know just what this means. 


Fourth, and last, section 22(b)1 attempts to require that an agency's | 


determination and decision shall be based solely and exclusively upoy 
the issues, pleadings, evidence, and contentions of record. This js 
really pretty inept in the case of a commission which is administering 
such highly specialized subjects. Is it not one of the basic principles 
underlying the creation of all of these Federal administrative commis. 
sions that they should acquire from all available sources a great back. 
ground knowledge of facts pertaining to the industries within thei 

urisdiction, and also thet they should make their decisions in the 
fight of this expert knowledge? Administrative commissions, gentle. 
men, I submit must be given some leeway in assembling and also jp 
using their expert information. 

If these points could be cleared up satisfactorily, I think the SEC 
and the industry subject to its regulation could operate effectively 
under H.R. 6774, but I personally believe there are better ways of 
handling whatever problem exists than by adopting either of the pro- 
posed bills, even though all the points that I have attempted to make 
are covered. 

I think there can be no disagreement that, in a situation where there 
are formal hearings, a record and an eventual decision which resolyeg 


a dispute analogous to the way in which disputes are resolved by a | 


court, it is important that the parties and the commissioners, or who- 
ever else participates in the making of a decision, should be governed 


by the same standards of conduct and the same procedures that over | 


the years have been developed in our court jurisprudence in order to 
avoid improper ex parte communications. 

Where cases are adjudicated in court, we have found that the canons 
of judicial and professional ethics and other court rules of conduct are 
preferable and more efficient restraints than criminal statutes. 


I submit that the same principle should apply for the six adminis. | 


trative commissions covered by your two bills. As a matter of fact, 
H.R. 4800 in part is drafted with this approach in mind. Paragraphs 
(a), (b), and (c) of section 103 of that bill lay down the principles 
to be made applicable, and in paragraph (d) of the same section the 
Commission is directed to prescribe regulations carrying those prin- 
ciples into effect. 

aragraph (b), as I have already pointed out, appears to be taken 
in substantial part from the present code of ethics of the Securities 


and Exchange Commission. I would respectfully urge that your | 


committee consider this same technique and that, in any bill which 
you recommend, you provide the principles which you wished fol- 
Jowed in those cases where the commissions are acting in their judicial 
capacity. Your bill could then direct the commissions to put those 


principles into effect through the adoption of appropriate regu | 
e 


tions and codes, with annual reports to the Congress, so that, i 


regulations are not adopted or not effected, additional legislation cat | 


be considered. 
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Ithink that this process would have two advantages: First, it would 
‘ve desirable flexibility so that each commission may adopt its own 
rules to fit its particular situation, and, gentlemen, the situations 
among the six agencies differ widely. Gils 

Second, it will put the primary responsibility of enforcement on 
the commission which is where it belongs. Our courts are given 
corresponding responsibilities, and, over the years, they have, in 
cooperation with their respective bars, performed them well. If the 
commissions do not do likewise in carrying out a specific congressional 
mandate, then something ought to be done about getting new com- 

jssioners. : 
“iealaing, I would like to say that, as far as my own observation 
has gone in the course of a good many years, the methods that I have 
‘ust mentioned have been followed effectively by the Securities and 
Seeliange Commission. Moreover, its rules of conduct and code of 
ethics have been promulgated and enforced without the compulsion 

legislation. 
Titers the record of the proceedings before this committee and 
its subcommittee have shown that the results have, on the whole, 
been pretty satisfactory both from the point of view of the parties 
being regulated and the public. 

Mr. Moss (presiding). Thank you, Mr. Brownell. 

Mr. Younger? 

Mr. Youncer. I have no questions. 

Mr. Moss. Mr. Avery ? 

Mr. Avery. Mr. Chairman, in the first place, I was late and did 
not hear all of Mr. Brownell’s statement. 

Secondly, there is so much noise going on outside that I am going 
to have to content myself with reading the record of the hearing this 
morning. I regret that, Mr. Brownell, because I think I would have 
had some questions, but, under the circumstances, I think I will have 
to review the record. 

Mr. Moss. Mr. Lishman? 

Mr. Lisuman. I have no further questions. 

Mr. Moss. Mr. Brownell, I have just one or two questions. 

I find myself at a disadvantage. If I had had the statement before 
me, I might have overcome some of the effects of competition from the 
construction outside. 

Mr. Brownet. I am sorry I did not speak louder, Mr. Chairman. 
I did my best. 

Mr. Moss. I thought you were speaking loudly but we have loud 
competition. 

Mr. Browneti. I am well aware of it. 

Mr. Moss. However, I have to share Mr. Avery’s disability, and I 
am going to refer to the record. 

Ido have one or two questions. 

Is it not true that there is a substantial backlog of cases within the 
Securities and Exchange Commission ? 

Mr. Browne. Yes, Mr. Chairman; it is true. And the Chairman 
of the SEC himself has given some recent figures that showed that to 
be the fact. I think that that backlog would be many times as big 
if the Commission followed a policy of enforcing its act by prosecut- 
Ing people after they made mistakes and failed to live up to the re- 
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quired standards, instead of following the policy that it has developed 
over the last quarter of a century in conferring with those subject ig 
its jurisdiction in an effort to stop violations before they occur, 

Mr. Moss. Does not that backlog, when applications are made jy 
connection with financing activities, which may be very significant 
from a time-value standpoint, create some of the pressures which lead 
to ex parte contacts, which could be improper or certainly haye q 
nature of seeking preferential consideration / ; 

Mr. Browne tL. I have never heard, in the course of my practice, any 
complaint or suggestion that there was any improper ex parte pressure 
to expedite registration statements at the expense of others. Hoy. 
ever, it is obvious that it might be possible for somebody in a situa. 
tion where 15 or 20 people were competing for attention to get it ahead 
of the others. I believe that any such problem could easily be settled 
by a code of ethics, and, furthermore, I am convinced that the ad- 
ministration of the acts SEC deals with has been so efficiently and 
thoroughly conducted that no pressures of any kind in that direction 
would be effective. 

Mr. Moss. Do I conclude that you maintain that these applications 
are handled on a first-come-first-served basis as a matter of custom? 

Mr. Browne tt. I cannot testify that they are as of my own knowl. 
edge, and I believe that it is probable that the Commission gets out 
of the way the ones that it can rapidly handle even though sometimes 
they may come in after another application that takes a much longer 
time to handle. I think that, in the interest of expediting the busi- 
ness before it, an application might be processed in the course of a 
20-day period even though it came in after another and much more 
complicated application that was held up for one reason or another, 
and it might not get through for a 35-day period. 

Mr. Moss. Is it possible that equally complicated matters are hand- 
led ahead of others because of important time factors in securing 
financing ? 

Mr. Brownett. I have never heard any such charge made, and I 
have handled a great many and have been before the SEC many 
times, and would have been one of the first to object if I had found 
anything of that kind going on. 

Mr. Moss. Thank you, Mr. Brownell. 

Mr. Brownetvu. Thank you, Mr. Chairman. 

Mr. Moss. Vincent L. Broderick. 


STATEMENT OF VINCENT L. BRODERICK, ON BEHALF OF THE 
NATIONAL ASSOCIATION OF INVESTMENT COMPANIES 


Mr. Bropertck. Mr. Chairman, my name is Vincent L. Broderick. 
I am general counsel of the National Association of Investment Com- 
panies, and I have been invited to appear on behalf of that association 
to express our views with respect to the Securities and Exchange 
Commission provisions of H.R. 4800 and H.R. 6774. 

The National Association of Investment Companies consists of 
182 management investment companies, each of which is registered 
with the Securities and Exchange Commission under the Investment 
Company Act of 1940. Of these, 25 are closed end and 157 are opel 
end. 
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As of January 1 of this year, member companies of this association 
had aggregate assets of approximately $17.5 billion, $15.8 billion held 
by open-end companies and $1.7 billion by closed-end companies. As 
of the same date, January 1, some 4,554,000 shareholde *accounts were 
outstanding in our member companies, $4,276,000 in the open-end 
companies and 278,000 in the closed-end companies. _ : 

Since all of these management investment companies are registered 
with the SEC as management investment companies, they are subject 
to continuing regulation under the Investment Company Act of 1940. 
The securities they issue are also subject to SEC jurisdiction under 
the Securities Act of 1933. The association’s open-end members gen- 
erally continuously offer shares to the public and thus, as to such 
companies, a Securities Act registration is constantly in effect. 

I might say that our members companies are, I think, perhaps the 
largest group of registrants which is subject to Securities and Ex- 
change Commission jurisdiction. whe i 

The views of the NAIC with respect to the legislation under con- 
sideration can perhaps best be stated in general terms. We believe that 
the provisions of H.R. 4800, title VI, with respect to oral and written 
communications, would unduly hamper the Securities and Exchange 
Commission in the exercise of its duties, and hence would interfere 
with the orderly operation of the securities market and would not be 
in the public interest. We therefore believe that it should not be 
adopted. H.R. 6774, section 6, is not, in our judgment, subject to the 
same objection, but we believe that some clarification with respect to 
its scope may be desirable. af 

Mr. Brownell has already sketched the operations of the Securities 
and Exchange Commission, and has differentiated that Commission 
and its activities from other regulatory agencies which fall within the 
scope of the bills. I would like at this point to second Mr. Brownell’s 
views, and to state that I agree with substantially all that he had to 
say with respect to the different problems of the SEC and the different 
relationships of the SEC to its registrants and the public, as compared 
tothe other regulatory agencies. 

The SEC has been mandated, under the various laws which it ad- 
ministers, to protect the public interest and the interest of investors. 
The Securities Act is designed to insure that investors receive essential] 
information with respect. to the securities which are offered to them; 
the Investment Company Act is designed to insure that the investment 
company industry operates within a framework of fair dealing and 
disclosure. While the SEC is not authorized, under the Investment 
Company Act, to regulate the exercise of investment discretion, it has 
a regulatory mandate to see to it that, in the investment company 
context, investment discretion is exercised fairly and in the interest of 
shareholders. Thus, whereas the Securities Act is primarily a dis- 
closure statute, the Investment Company Act is, certainly with respect 
tostructure and corporate activities, a regulatory statute. 

The members of this association believe that both the Securities Act 
and the Investment Company Act have been in the public interest. 
We also believe, however, that neither would have been so effective 
without the able and the dedicated administration of the Securities 
and Exchange Commission and its staff. The bedrock upon which this 
effective administration has been developed has been integrity; an 
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esprit of devoted public service has been developed in the SEC which 
is, in my judgment, unmatched in any other governmental ageney op 
unit, State or Federal. 

I and members of my association have differed with members of the 
SEC and members of the staff on numerous occasions on matters of 
policy, but we have always had, and have today, confidence in, and q 
profound respect for, the devotion to duty and the integrity of the 
members of the Commission and its staff. We have in the past, and 
undoubtedly will in the future, differ with Commission members upon 
occasion as to where the public interest lies in a given situation, but we 
have never doubted that SEC opinion or action has been prompted by 
its concept of what was needed to protect the public. 

In my judgment H.R. 4800, as it would apply to the SEC, would 
interfere with the functioning of the Securities and Exchange Com- 
mission by prohibiting necessary exchanges of information between 
the Commission or its staff, on the one hand, and representatives of 
registrants, prospective registrants, and members of the public on the 
other. 

The major work of the Commission is not adjudicatory, but js 
administrative, regulatory, and quasi-legislative. 

Mr. Brownell, incidentally, went into this particular point in detail, 
Prohibitions which may be necessary in quasi-judicial matters are not 
only unnecessary with respect to administrative, regulatory, and 
quasi-legislative matters, but they will inevitably impede the Com- 
mission in its operations. The Commission and its staff would, in my 
judgment, have bogged down under its workload long since if staff 
members were not able and willing to discuss technical registration 
problems informally with representatives of registrants; and if the 
staff did not confer with and avail itself of the assistance of attorneys, 
accountants, industry organizations, and professional associations in 
connection with the development of and the revision of SEC rules and 
policies. 

In the processing of registration statements and prospectuses, and 
other documents such as proxy statements, the free exchange of com- 
ments, opinions, and information between SEC members and repre- 
sentatives of registrants is essential. The orderly flow of securities 
to market, and the continued function of registrants, depends upon 
it. Similarly, in the development of workable rules, regulations, and 
policies, it is essential that the Commission have an opportunity to 
meet with representatives of industry and the public and to explore 
with them the various problems which the proposals under considera- 
tion may present. 

In recent months registrants have run into delays in the processing 
of registration statements. One explanation, and in my judgment 
the principal explanation for the delay is that the volume of securi- 
ties issues has grown, the workload at the SEC has greatly increased, 
and there has been no corresponding increase in the size of the SEC 
staff. In my judgment the imperative need, in the area of SEC ad- 
ministration, is to provide the Commission with the increased staff 
which it needs today to cope with a much more active securities 
market. 

There is, of course, no question but that ex parte presentations to 
Commission members or staff would be improper in connection with 
adjudicatory proceedings. Such conduct is presently prohibited by 
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Commission rules and practices, however, and there would seem to be 
no pressing reason why legislation in this area should be necessary. 
if there is to be legislation, it should avoid applying rules, appro- 
priate to adjudicatory proceedings, to rulemaking and administra- 
tive matters. In the rulemaking process informal conferences, dis- 
cussions, and technical drafting sessions have, through the years, 
roved to be effective methods of developing workable and practical 
results. So far as registration and filing matters are concerned in- 
formal conferences between staff members and the representatives of 
registrants have contributed to the smooth functioning of the regis- 
tration and regulatory process. It would be unfortunate, in my judg- 
ment, if the conference and discussion approach, in either area, were 
to be curtailed. ee 

We believe that H.R. 4800 is deficient in that it would prohibit 
effective discussion between SEC members and staff on the one hand 
and interested persons on the other with respect to quasi-legislative 

roceedings, where such discussion has in the past proved to be in- 
valuable. It would, presumably, also prohibit discussion in some 
circumstances with respect to matters which are, in most essentials, 
administrative, such as applications for exemption. We do not be- 
lieve that such prohibitive legislation would be in the public in- 
terest. he Ot te 

H.R. 6774 avoids most of the problems implicit in H.R. 4800. 
In our judgment the prohibitions contained in H.R. 6774 should be 
strictly confined to adjudicatory proceedings, since there may _ be 
many circumstances where informal conference in the course of other 

roceedings may be of inestimable value in the resolution of prob- 
ems presented in the proceeding. 

Thus, the committee, if it decides to recommend the adoption of 
H.R. 6774, might deem it advisable to confine the prohibitory and 
punitive provisions of that bill to proceedings which are strictly quasi- 
judicial in nature, and leave other proceedings, both quasi-legislative 
and administrative, within the discretion of the Securities and Ex- 
change Commission. 

Thank you, Mr. Chairman. 

Mr. Moss. Thank you, Mr. Broderick. 

Mr. Avery ? 

Mr. Avery. I have no questions. 

Mr. Moss. Mr. Brock? 

Mr. Brock. I have no questions, Mr. Chairman. 

Mr. Moss. Mr. Flynt, do you have any questions ? 

Mr. Fiynr. I have no questions. 

Mr. Moss. Of course, I find myself at the same disadvantage I ex- 
perienced when Mr. Brownell concluded his statement. I would have 
torefer to the record in considering those views. 

Mr. Bronerick. I hope that, in considering the record in respect to 
my views, you will consider Mr. Brownell’s statement as part of my 
views, Mr. Chairman. 

Mr. Moss. I shall do that. 

Referring to page 3 of your statement, the second paragraph, do 
you have a copy of the legislation, H.R. 4800? 

Mr. Bropericx. I do. 

Mr. Moss. Would you read the language which would bring about 
an interference “with the functioning of the Securities and Exchange 
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Commission by prohibiting necessary exchanges of information }p, 
tween the Commission or its staff, on the one hand and representatiyg 
of registrants and members of the public on the other.” 

Mr. Bropertck. I would refer to two sections, Mr. Chairman, [hg 
lieve that Mr. Brownell has already touched on at least one of thep, 
That would be section 103(a) which is essentially a statement of 
policy by the Congress or would be a statement of policy by the Cop. 
gress. The words in lines 9 and 10 on page 67 require “a fair ang 
open presentation of facts and arguments in accordance * * *.” 

Mr. Moss. I was asking about the bill, H.R. 4800. 

Mr. Broperick. This is 4800, sir. 

Mr. Moss. On page 67 ? 


Mr. Broperick. I am sorry, sir. I moved to the wrong section, byt | 


the same language appears. _ 

Mr. Moss. Are you referring to the language on page 4, beginning 
on line 14? 

Mr. Bropericx. Yes, Mr. Chairman, it is the same language on page 
67 with respect to the SEC. 

Mr. Moss. I thought you were talking of section 103 (a). 

Mr. Broperick. It is section 103(a), I believe. 

Mr. Moss. What is there which would inhibit. proper contact in 
the language which says: 

The Congress hereby recognizes that it is improper for any person, for himself 
or on behalf of any other person, to influence or attempt to influence any vote 
decision, or other action by the Commission or by any member or employe 
thereof, in any proceeding or matter before the Commission by the use of secret 
and devious methods calculated to achieve results by the exertion of pressures 
by the spreading of false information, by capitalizing on friendships or business 
connections. 

Mr. Bropertck. Mr. Chairman, there is nothing in what you have 
read so far that my association does anything but enthusiastically en- 
dorse. The statement of ethical principles contained in the paragraph 
which you have read, I think, Bios is no argument about. It is an 
appropriate statement. We do have a problem with the alternative 
which is presented in this section. Everything that is condemned and 
quite properly condemned is contrasted with, and I quote, “a fair and 
open presentation of facts and arguments in accordance with estab 
lished procedures.” 

Mr. Moss. You do not disagree with that, do you? 

Mr. Bropertck. I don’t disagree with the spirit that, instead of 
doing things through devious and unethical means, you should do 
them through proper and appropriate means. I am troubled by the 
word “open” because it seems to me that it can be construed to rule 
out conference, to rule out discussion, to rule out individual contacts 
between registrant and Commission. 

Mr. Moss. But is not the test there “in accordance with established 
procedures” ? : 

Mr. Bropertcxk. I am having the same trouble that you had earlier, 
Mr. Moss. 

Mr. Moss. You say “upon a fair and open presentation” and then 
the manner of making it is set forth, “in accordance with established 
procedures.” z 

Mr. Bropertck. As Mr. Brownell suggested earlier, Mr. Moss, “e- 
tablished procedures” suggest forma] proceedings. 
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Mr. Moss. Is there more specific language which you would take 
exception to in the bill 2 

Mr. Brovertck. Well, may I just make a suggestion as to this lan- 
ouage? I would think that this language would do precisely what I 
believe the committee intends, and would have far greater impact if 
there were a period after the words “or by other unfair or unethical 
means.” . 

It take it that the committee’s intention here is to make its state- 
ment of ethical principles be as broad as the activities of a regu- 
latory agency, and not be confined to any particular activities such 
as a hearing proceeding. It would seem to me that, if that were a flat 
statement without the alternative, that that would be much more clear 
and that the intention of the committee would be much more clear. 

Mr. Moss. Mr. Broderick, my concern goes to the statement: 

H.R. 4800, as it would apply to the SEC would interfere with the functioning 
of the Securities and Exchange Commission by prohibiting necessary exchanges 
of information between the Commission or its staff * * * 


Let us take that part first. 

Mr. Bropertcx. Mr. Chairman, I stated that I had two problems. 
[have already touched on one. My second one is in the area of hear- 
ing procedure, which is covered by the prohibitions of this section I 
believe, that the principles of limiting contact between members of 
the public, registrants, and others on the one hand, and Commission 
representatives should be confined to the adjudicatory process itself, 
to what in Commission practice is comparable to the adversary pro- 
ceeding in court. I do not. believe it should extend to hearings on 
rulemaking, for example, where the maximum exploration by the 
Commission on all levels is, I believe, desirable. I do not believe it 
should apply to what is an administrative process in effect, a hearing 
on an application for an exemption, where there is only a single 
applicant. 

Now I think there is not much question that H.R. 4800 extends 
prohibitory rules much further than the adjudicatory process. 

Mr. Moss. Mr. Broderick, can you precisely define for me the adju- 
dicatory, the administrative, and the quasi-legislative functions of the 
commissions 4 

Mr. Bropericx. I cannot, Mr. Moss, and one problem I have with 
both of these bills is that I think that they are, by their very nature, 
not precise functions. I think I can give you examples of those 
terms as I have used them. 

Mr. Moss. The courts have rules that the standard of fair play has 
ney in rulemaking as it does in adjudicatory matters. 

r. Bropertck. I have no question that rules of fair play have to 
apply in every aspect of administrative activity, Mr. Moss. 

Mr. Moss. You are talking now of the exchange of information 
between the Commission or its staff in a portion of your statement, 
the same paragraph on page 3. Yet, in reading section 104 over on 
page 69 of the bill, we find, first, that there has to be an intention 
to withhold knowledge and then— 


the Commission, by regulations not inconsistent with the policy declared in 
section 101 (a)— 


which we agreed was an excellent policy— 
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may exempt from this subsection (1) communications made by a member oy 
employee of the Commission to another member or employee of the Commission 
in those cases in which, in the judgment of the Commission, such exemptions 
are necessary to promote the expeditious and efficient discharge by the Con. 
mission of its duties. * * * 

How does that again inhibit the proper exchange, the necessary ey. 
change of information between the Commission and its staff? 

Mr. Broperick. Well, the words “with the intention” give me q 
problem because I don’t believe that there should be any contag 
formal or informal, with the intention of withholding informatio, 
from participants, but, when you talk in terms of a quasi-legislatiyg 
function 

Mr. Moss. Which we cannot define. 

Mr. Bropertcx. Well, I will define it so that we can define it, 

Mr. Moss. For a specific example. 

Mr. Broperick. Let us suppose that the Securities and Exchange 
Commission proposes a rule. It puts it out for public comment with 
a notice that, if anyone wishes a hearing, he should request a hearing, 
Comments are sent in and they go in the public file. Those comments 
raise many questions, but no one requests a public hearing. Let us 
assume that it is a highly technical type of rule. The comments that 
are sent in raise serious questions in the Commission’s mind, perhaps 
in staff members’ minds, as to the adequacy of the rule as proposed, 

One of the techniques which has been developed at the Souritie 
and Exchange Commission in the past to cope with this sort of situa- 
tion is a conference, an informal, working conference, perhaps a 
technical drafting conference with accountants, with attorneys, with 
members of a regulated industry if it accepts a particular regulated 
industry. 

Now, one of these drafting sessions or conferences may last all day, 
There is give and take. There is discussion. There is drafting, 
There is redrafting. It seems to me impossible to even contemplate 
a record, a transcript on this sort of a conference. Yet there is no 
intention to keep anything secret or to influence here. 

Mr. Moss. Then there is no requirement, is there? 

Mr. Bropericxk. I think, if I were a member of the Securities and 
Exchange Commission and section 104(a) were adopted, I would have 
serious questions, perhaps out of an abundance of caution, as to 
whether I would permit that type of conference in the future. 

Mr. Moss. Who would bear the burden of proving anything? 

Mr. Broperick. Well, Mr. Moss, it may be that intent in a situation 
like this is absolutely unprovable, in which case I think it would be 
unfortunate to include it in a bill or in law. I mean, if a law is 
unenforcible I don’t think it should be adopted, and intent in a situa- 
tion like this means nothing. 

Mr. Moss. It would have to be fairly flagrant to be able to prove 
the intent, would it not ? 

Mr. Bropertck. I would think so. : 

Mr. Moss. I cannot see how you get this general feeling that this 
language which sets forth conditions so difficult to prove would ac- 
tually give normal, free, easy, proper discussion. It might well be 
improper. I hear these fears expressed. I read the language and 
somehow the two just do not mesh in my mind and, because of the 
general tenor of the remarks of some members of the Commission, 
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ractitioners before the Commission, fears that this will gum up the 
works, I just would like to see the specific language cited with an 
explanation. ; 

r. Bropertck. I have cited my two examples, Mr. Moss. 

Mr, Moss. But we agree that that would be very difficult to do and 
the burden would be on the Government to do it, would it not? 

Mr. Brovertcx. That is true, Mr. Moss, but your test for the ef- 
ficacy of legislation cannot be its provability. The saving words here, 
as 1 understand you, are “with the intention.” What I am concerned 
about is the absolute prohibition, irrespective of whether the saving 
words are there or not. 

Mr. Moss. It is not intended to prohibit the proper. I think the 
statement of policy is very clear on that. 

Mr. Broverick. I, of course, raise no question on these words with 
respect to any proceedings which would involve sanctions on an in- 
dividual. I am addressing this now to the purely administrative sit- 
uation or the quasi-legislative situation. It seems to me, in the legis- 
lative area, that the SEC in rulemaking is in much the same position 
as perhaps this committee is in considering a law, and it seems to me 
that all possible channels of information should be open to the SEC 
in the consideration of a rule just as all possible channels should be 
open to a committee of Congress in the consideration of a law. 

Mr. Moss. My question goes, I think, rather to the point as to 
whether the language of the bill would prevent that. 

Mr. Bropvertck. Well, I think all I can say, Mr. Moss, is that I am 
concerned that it would, and I am concerned that others will interpret 
it in that way. 

Mr. Moss. On page 4 in the second paragraph you deal with the 
backlog and delay in the handling of statements of registration. 

Mr. Broperick. Yes, sir. 

Mr. Moss. Do you think the SEC makes the most efficient use of 
its present staff in handling this workload ? 

Mr, Broprrick. I think that the SEC does make efficient use of its 
staff. I think that it has had a turnover and some experienced men 
have left the SEC, and I think the staff of sometime ago might have 
been able to handle the present workload with a little more ease than 
the present staff, because there are new people on the present staff; 
but, basically and largely, I think that the SEC does make efficient 
use of its staff. 

Mr. Moss. Do you think it makes efficient use of hearing examiners? 

Mr. Bropertck. Mr. Moss, I don’t believe that I can answer that 
question. My experience with the SEC has been largely in the area 
of the registrants and rulemaking, and, with one exception, I have 
not been involved in a proceeding before a hearing examiner within 
the Commission. I will say that, in that one experience which I have 
had, I thought they made very efficient use of their hearing examiners, 
and I thought he did an excellent job. 

Mr. Moss. Mr. Demmler, in his testimony before the Legislative 
Oversight Committee, expressed, in my opinion, some reservations as 
to whether or not they were using the hearing examiners as efficiently 
as was possible. 

Mr. Bropertcx. I recall that, and I am just not competent to say 

ause I have not had enough experience in that area. 
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Mr. Moss. I have no further questions, Mr, Chairman. 

The Crarrman. Mr. Broderick, let me thank you on behalf of the 
committee for your appearance here today and your testimony op 
these very important problems. 1 

Mr. Bropericx. Thank you, Mr, Chairman. Thank you for the 
opportunity, sir. 

he CuarrMan. We appreciate very much your testimony and your 
contribution to this record. ; 

May I inquire if Mr. Justin N. Feldman is here? 

Mr. Feldman is with the Association of the Bar of the City of Ney 
York, 42 West 44th Street, New York 36, N.Y. Mr. Feldman advised 
us that he would make an effort to be here. I suppose he might wan; 
to file a statement or appear later. 

I do not know if we will be able to arrange a later time after 
tomorrow or not, but we would like to hear him if we can. 

Mr. Valentine B. Deale will be the first witness tomorrow morning 
at 10 o'clock. The witnesses tomorrow will be Mr. Deale and Mr. 
Haycraft and Mr, F. Trowbridge vom Baur, counsel for the Depart. 
ment of the Navy. 

This will conclude the hearings for today. 

The Chair would like at this time to announce a part of the pro- 
gram of the committee for the next few days. It is, of course, ex- 
pected that we will proceed tomorrow with other witnesses on these 
particular bills. 

On Tuesday of next week, April 12, hearings will be held which 
have already been announced on H.R. 11341. There are some five, 
six, or several bills related to the matters involved that are included 
in the hearings for that time. 

Initially it was announced that the hearings would extend through 
April 14. The Chair has observed that there have been very few 
people who have indicated that they wanted to appear as witnesses 
on this particular proposal. The Federal Communications Commis- 
sion will appear on Tuesday. They will be the first witnesses, and 
Chairman Ford of the Commission will testify. Following Mr. 
Ford’s testimony or testimony of any other members of the Commis- 
sion who should desire to testify, we will hear representatives of the 
industry who will testify. 

In view of the fact that we have a limited number of witnesses who 
have requested an opportunity to be heard, I feel that we should be 
able to conclude the hearing of those who have already indicated that 
they wish to appear in 2 days, April 12 and 13. So that, on April 
14, we will come back to the bills that we are trying to conclude with 
now, H.R. 4800 and H.R. 6774, and related bills, for the purpose of 
giving an opportunity to other members of the Federal Power Con- 
mission, Mr. Kline and Mr. Connole, and the attorney involved in the 
matter, Mr. Corcoran, an opportunity to be heard. That will be on 
the 14th of April. 

I am announcing today that the Legislative Oversight Committee 
will renew the hearings and have the second phase of hearings on al- 
leged improper practices in the popular music and broadcasting I 
dustries Seatanine on Tuesday, April 26, at 10 o’clock in the caucus 
room of the Old House Office Building. This will be the hearing 
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with reference to practices that will include among the witnesses such 

eople as Mr. Dick Clark, the television personality. We expect to 
ave several witnesses in connection with these matters during the 
course of these hearings for these few days during the week. 

For the information of those who might be interested, and particu- 
larly the press, there will be a release ready in the next few minutes, 
which is now being prepared, regarding the hearings that are to be 
renewed on Tuesday, April 26. 

The committee will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 11:55 a.m., the committee adjourned, to reconvene 
at 10a.m., April 8, 1960.) 
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FRIDAY, APRIL 8, 1960 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The committee met at 10 a.m., pursuant to recess, in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHAIRMAN. The committee will come to order. 

The first witness this morning as we resume hearings on H.R. 
4800, H.R. 6774, and related bills, will be Mr. Everett F. Haycraft, 
Director of the hearing examiners, Federal Trade Commission. 

Mr. Haycraft, we appreciate your interest in the problems involved 
in these proposals and we are very glad to have you present your 
views to the committee in connection with these problems. 


STATEMENT OF EVERETT F. HAYCRAFT, DIRECTOR, HEARING 
EXAMINERS, FEDERAL TRADE COMMISSION 


Mr. Haycorarr. Mr. Chairman, I am very pleased that you called 
me back. I testified once before this subcommittee and I did not know 
whether you would want to hear from me again or not. 

The Coarrman. Mr. Haycraft, we do appreciate the assistance you 
have given the committee as a member of the panel. As you well re- 
call, at that time the panel discussed the questions generally, helping 
to highlight some of the specific points to be given attention and 
consideration. 

I believe that most of those on the panel have been willing to come 
back and testify during the course of these hearings. As you well 
know, these hearings are now on specific proposals. For that reason, 
we want to make a record on what is proposed here and what should 
be done otherwise in consideration of amendments, modifications, or 
even a different approach. 

Mr. Haycrarr. | probably should say in an introductory way that 
[have been a hearing examiner for 13 years. Before that I was a trial 
attorney with the Federal Trade Commission for a number of years. 
Talso served as president of the Trial Examiners Conference and had 
the opportunity of exchanging views with other hearing examiners in 
other agencies. 

First I want to say that I am very happy to see the committee take 
up matters of this kind, and the general purpose of the bill, H.R. 
6(74, particularly, as it relates to the hearing examiners in the various 
agencies, and the attempt to protect them from outside influence or 
coercion or anything of that kind. 

I am sure that the hearing officers in the various agencies, and 
certainly in our agency, the Federal Trade Commission, welcome 
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the protection that appears in this bill. There are only one or ty 
observations that I should like to make with respect to H.R. 6714 
under section 19. " 

There is a provision, as you know, under (a), referring to Section 
17(a), which would be created in the Federal Trade Commiggig, 
Act, that if there is any communication coming to the hearing exan. 
iner, written communication, it should be spread upon the minutes 
of the record, you might say. 

In other words, the hearing examiner would be expected to rea 
it into the record or place it in as an exhibit. But there js also q 
requirement that if an oral communication has been had, to have q 
summary of it. 

That, to me, is a rather difficult obligation to place on a hearing 
examiner, to read into the record or to make a statement for the 
record trying to trust his memory as to what was said. Sometimes 
of course, it is the inflection of the voice more than what is said tha 
is intended to carry weight with the hearing examiner. That, of 
course, is very difficult to convey. 

Of course, it carries with it the penalty that is shown for violation 
of this particular provision, or requirement, on the part of the hearing 
examiner and does, it seems to me, place a rather heavy burden o 
the hearing examiner to disclose what may have been said orally, 
and then he has to be sure that he does correctly summarize what has 
been said. 

The other bill, H.R. 4800, does not direct itself, as I understand, 
particularly to hearing examiners. They would come under the gen- 
eral phraseology, I suppose, of being an employee of the Commission, 
although strictly speaking we are not under the control of the Con- 
mission in respect to the work that we do, being under the control 
of the Civil Service Commission. 

But at the same time, I think that the language of this bill is 
sufficiently broad to include hearing examiners. Of course, we would 
expect to be controlled by it. The only observation there would be 
the same with respect to this provision under section 205, subsections 
(b) and (c). 

The CHatmrmMan. You are talking about H.R. 4800 now? 

Mr. Haycrart. Yes, section 205, subsections (a), (b), and (c), 
You will notice there that there is a requirement on the part of the 
recipient, whether he be a trial attorney, investigator or hearing exam- 
iner, to deliver the letter or whatever it might be to the secretary of 
the Commission who shall promptly place it in the public file of the 
proceeding. 

That contemplates a formal proceeding and the secretary does not 
have anything to do with the formal proceeding. It assumes a conti- 
tion or a situation which cannot exist. The hearing examiner, of 
course, has control of the proceeding. 

The requirement that is in H.R. 6774 is perfectly proper, that the 
hearing examiner will make it and is obligated to make it a part of the 
formal proceeding. He does that either by making it an exhibit ot 
reading it into the transcript at the next session, whichever would be 
the most convenient. 

The Cuarrman. Where are you referring to now, in the latter part 


of your statement ? 


SE 


| 
| 





or two 
64 


ection 
LISSion 
€Xam- 
nutes 


) read 
also a 
ave 4 


arin 
yr th 
times, 
| that 
at, of 


lation 
aring 
en Ol 
rally, 
it has 


tand, 
) gen- 
$S10n, 
Con- 
ntrol 


ill is 
rould 
ld be 
tions 


(c). 
f the 
Xam- 
ry of 
f the 


3 not 
yndi- 
r, of 


t the 
f the 
it or 


id be 


part 


INDEPENDENT REGULATORY AGENCIES LEGISLATION 875 


Mr. Haycrarr. The latter part of my statement refers to the lan- 

age in H.R. 6774, sections 18 and I9(a). Section 19(a) says that 
after a proceeding subject to section 17(a) has been noticed for hear- 
ing, if any such interview, argument, or communication contrary to 
getion 18 is received by an agency member or hearing officer, he shall 
promptly make the communication, if written, or through summary 
if oral, together with a statement of the circumstances, a matter of 
record in the public file of the agency, with notice thereof to all 
parties. — ‘ 

That is very easy to comply with, so far as the hearing examiner 
isconcerned. He has control of the proceeding, and at the very next 
session or Very next opportunity he can read the letter into the record 
and say, “I received this,” that the examiner received this communica- 
tion, and “I am now making it a part of the public record.” 

The CuairMAN. You approve the approach in section 19? 

Mr. Haycrarr. Yes, I approve that. As I say, the only difficulty I 
see in it—I do not disapprove it, but I can see a difficulty—is in a hear- 
ing examiner being required to give his version of a telephone conver- 
sation from someone. He can say that he had a telephone conversa- 
tion from John Jones with respect to this case, and “If I understood 
him correctly, he said” so and so. 

But, of course, I cannot give the inflection of his voice. I can put on 
the public record a statement that I did receive a telephone conversa- 
tion from John Jones with respect to the case, and give my version 
of what was said. But, as I say, I cannot give the inflection of his 
voice. 

In H.R. 4800, my criticism of that bill is that it requires the man who 
receives this communication to give it to the secretary, and the sec- 
retary is to make it a part of the public file in the proceeding. What 
Iam saying is that the secretary does not have anything to do with 
the proceeding. He cannot do it. 

It is an independent proceeding, under the control of the hearing 
examiner. If he receives the communication, he should do the same 
as required under H.R. 6774, to make it a part of the public 
proceeding. 

As I say, that is one criticism I have of H.R. 4800. It is not, ap- 
parently, intended to fit the situation of the hearing examiner, which 
is covered very adequately in H.R. 6774. 

The Cuairman. I share your concern with reference to the pro- 
visions of H.R. 4800 in this respect. It has given me some trouble all 
along. As a matter of fact, I do not think that I am now, since we 
have had these hearings, in a position to go along with that kind of a 
provision, but I am also quite interested in the problem and I think 
itshould be met. 

That is the reason I am trying to get your views with reference to 
section 19. What do you think should be included in the memorandum 
which you make, resulting from a telephone conversation or other 
oral ex parte contact ? 

_ Mr. Haycrarr. Well, a statement either on the record, to be read 
into the record, a statement on the record by the hearing examiner 
that he received a communication by telephone. 

The Cuarrman. I know, but suppose it is not a hearing examiner. 
All of these people it applies to are not hearing examiners. 
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Mr. Haycrart. I am only talking about hearing examiners. hg 
is the only one I am here to talk about. I represent the hearip 
examiners at the Federal Trade Commission. : 

The Cuarrman. I know that, but I am trying to solicit your gig 
as it would apply to those who ought to have it applied. That ageney 
member, as the case may be, or employee, may not have an opportunity 
to read it into the record. What should he do? Or perhaps you ar 
not in a hearing as a hearing examiner and you have no chance ty 
read it into the record. Then what should you do with it? 

Mr. Haycrarr. It depends entirely on who the man is. If he ig gy 
investigator of the Federal Trade Commission, I suppose he coyld 
report it to his superior, as to the communication being received, and 
the superior, in turn, can report it to the Commission. . 

In a formal stage it is in an entirely different situation than in an 
informal stage. The investigator is after facts. He must solicit 
information from various sources, so there is no obligation on the 
part of the investigator to disclose, or should not be, to any public 
record any communication he may have gotten during the course of 
his investigation. 

That is an entirely different proposition. As to a member of the 
Commission itself, of course, there again if you do not have it ing 
formal stage, there is no obligation on him to put it in a formal record, 

The public record, and the only public record, begins when the 
complaint is issued and the hearing examiner takes over. From that 
time on it is public. There is the obligation, as I see it, that everything 
that is said and done in connection with that case should be on the ree- 
ord, and it is under the control of the hearing examiner. 

The CHarrman. We have had an incident that happened during the 
course of these hearings a few days ago that developed with the hear- 
ing examiners. Well, it happened to be Commissioners of the Federal 
Power Commission. They had a case that was brought out during 
the course of these hearings here, after the proceedings had been 
concluded, that is, the hearings, and I suppose oral argument or 
whatever follows, a tentative decision had been made by the Com- 
mission, a tentative decision or opinion had been prepared, and then 
it was reported that an attorney not of record but representing the 
company involved had ex parte contacts and talked to three of the 
four Commissioners, I think the record shows. 

One of the members of the Commission has since passed away, and 
we do not know whether he had any contact with him or not. That is 
after the record had been closed. 

Where should such a written record of such ex parte contact be 
placed for the information of all parties concerned or the public! 

Mr. Haycrarr. The only answer to that is that it should be made 
public in connection with the decision that is made. But I suppose 
there must be some provision that the secretary of that organization 
will include it at the time that the decision is published. 

There, it seems to me, is the only obligation you can place there, if 
you tell the public that they have had these contacts. They might not 
like the public to know it. ; 

The CuarrMan. That is the point. That is precisely the situation: 
that they probably did not care about the public knowing it. Hovw- 
ever, immediately thereafter the Chairman of the Commission Ie 
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ported it to me anyway, and I think it was reported in some trade 
m: ine. : 5 ‘ : 

We have looked into it to some extent. Of course, there is no dis- 

ute about what happened thus far. But the point is that you think 
when such ex parte contact is made, there should be a record made 
of it; isthat right ? : 

Mr. Haycrarr. A public record. , 

The CuamrMan. A public record made of it. Well, that is what I 
want to find out from you. ' 

Mr, Haycrarr. Of course, I am probably speaking about superiors 
to me, but at the same time I am speaking that as a member of the 
public I would feel that way. ts 

The Cuamrman. I appreciate your position and how you feel, Mr. 
Haycraft, but we are talking about something now that should be 
applicable all up and down the line. We cannot single out an indiv- 
idual, regardless of what his status might be, whether he is the 
superior officer of a Commission or whether he is a janitor, if he has 
a responsibility in connection with it. That is no reflection on jani- 

though. 
r r. Sean, I think that concludes the comments that I wished 
to make, except that I might refer to the statement that was made by 
Chairman Kintner to this committee on the 10th of March, I believe, 
or some days ago, which I have read and generally concur in, except 
that I do feel that the hearing examiner can live within H.R. 6774. 

The Cuarrman. And you think that there should be some standards 
set down by Congress as a guide in connection with these problems? 

Mr. Haycrarr. I think it would have a very wholesome effect. I 
doubt if very many people will try to contact a hearing examiner if 
this were law. I believe they would hesitate. 

The CuarrMan. Does that conclude your statement? 

Mr. Haycrarr. That concludes my statement. 

The CuamrMAN. Mr. Moss? 

Mr. Moss. I have no questions, Mr. Chairman. 

The Cuarrman. Mr. O’Brien? 

Mr. O’Brien. I have no questions, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Haycraft. 

Mr, Haycrarr., Thank you for the opportunity of expressing my 
views. 

The Cuarrman. How long have you been a hearing examiner with 
the Federal Trade Commission ? 

Mr. Haycrarr. Thirteen years. 

The Cuairman. Were you with the Commission in another capacity 
prior to that time? 

Mr, Haycrarr. I was a trial attorney before that. In fact, I 
started out as an investigator in 1917 and occupied different positions 
since then. I was on the old Board of Review for 8 years, where we 
reviewed all the investigational work and passed on all complaints. 
Then I became a trial attorney for about 16 years. For the past 13 
years I have been a hearing examiner. 

_ The Cuarrman, You have been with the Federal Trade Commis- 
sion since 1917 ? 

Mr. Hayorarr, It will be 43 years in July. 
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The Cuamman. Let me compliment you on such a long arid dig 
tinguished service. ' 

Mr. Haycrarr. I have enjoyed every minute of it. 

The Cuarrman. Mr. Moss has a question. 

Mr. Moss. You indicated you could live with H.R. 6774. Iam sorry 
I missed your testimony, but what is it you cannot live with in HR 
4800 ? 

Mr. Haycrarr. We have no connection with the Secretary, Thy 
hearing examiners conduct their own hearings and we do not fee 
that we should be required to report anything to the Secretary op , 
case that is within our jurisdiction. We feel we are a little inde 
pendent of the Federal Trade Commission. 

Mr. Moss. I appreciate that. If we severed your connection with 
the Secretary you could live with it? 

Mr. Haycrart. In that respect, as far as the record is concerned, 
we make that record ourselves, and we feel we would be satisfying 
the situation if, when we should receive such a communication, we 
would spread it on the record and let the world and let the opposits 
party see what it was. 

Mr. Moss. The only thing you object to is the requirement that it 
be turned over to the Secretary and the Secretary include it in the 
record ? 

Mr. Haycrarr. The Secretary does not have the record. I have it 





It would not be physically possible for him to put it on the record, | 


He just does not have the case. I have the case. 


Mr. Moss. That was not my question. My question goes to the point 


as to whether that is the objection. 

Mr. Haycrarr. That is my objection; yes. 

Mr. Moss. If we overcome that, the rest of the provisions you could 
live with? 

Mr. Haycrarr. Yes. 

Mr. Moss. That is all I have. 

The Cuarrman. Mr. Glenn, have you any questions? 

Mr. Guenn. I have no questions. 

The CuHamman. Mr. Nelsen? 

Mr. Netsen. No questions, Mr. Chairman. 

The Cuatrman. The staff has suggested that I inquire of you, Mr. 
Haycraft, on this point: Should there be a prohibition against oral 
communications with decisionmaking personnel in order to avoid the 
problem raised by the requirement to summarize oral communice 
tions? 

Mr. Haycrarr. I do not believe I understand the question. 

With the policymaking personnel, do you mean, the Director ofa 
Bureau ? 

The Cuatrman. The decisionmaking member. 

Mr. Haycrarr. A member of the Commission itself ? 

The Cuarrman. Yes. 

Mr. Haycrart. I think my position on that is that any member of 


a Commission receiving such communication should acquaint all other | 


members of the Commission with that, and it should be made a part 
of the record in connection with the case. 

The CuarrmMan. But in some of these regulatory agencies there are 
proceedings whereby they have a staff who goes over the record 
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completely, and the staff makes suggestions and recommendations as 

to the —. to the Commissioners themselves. I am talking about 
eople, too. 

ae Saoronarr. The same thing would be there. 

The CHarrMAN. Thank you very much. 

Our next witness will be Mr. Valentine B. Deale. 

Mr. Deale, I would also like to welcome you back to this commit- 
tee. I appreciate your taking the time to give us the benefit of your 
suggestions here, recalling that you did participate in the panel dis- 
cussion, too, and that you have been very helpful to the committee. 

We are glad to have you back. 


STATEMENT OF VALENTINE B. DEALE, ON BEHALF OF THE BAR 
ASSOCIATION OF THE DISTRICT OF COLUMBIA 


Mr. Deate. Thank you very much, Mr. Chairman. 

I will proceed with my statement, if I may. 

The Cuarrman. Very well. 

Mr. Drate. My name is Valentine B. Deale. I am an attorney 
in private practice with offices in Washington, D.C. Iam here today 
as the representative of the Bar Association of the District of Co- 
lumbia. 

Briefly, by way of background, I am a recent member of the asso- 
cjation’s board of directors, and a recent former chairman of its ad- 
ministrative law section. This is the fourth time within the past 19 
months that I have presented testimony to this committee or its Leg- 
islative Oversight Subcommittee, on matters pertaining to administra- 
tive law and procedure. 

It has always been a pleasure to cooperate with you and your 
committee colleagues, Mr. Chairman, and with your counsel, Mr. 
Robert Lishman, and I am pleased to have this occasion again to 
occupy your witness chair. 

The Bar Association of the District of Columbia has a special 
interest in your committee’s efforts to improve and strengthen the 
administrative process. The reason is clear: Here in the Nation’s 
Capital are headquartered the principal administrative agencies; here 
is where major administrative proceedings are conducted; here is 
where the administrative agencies exercise their most far-reaching 
powers. 

Because of these facts, Washington lawyers are very much aware 
of the important role which administrative agencies play in our Gov- 
ernment and, indeed, in the daily lives of individuals and they are 
keenly conscious of how necessary it is to secure and safeguard the 
integrity of administrative proceedings. 

At its meeting last Friday, April 1, the board of directors of the 
Bar Association of the District of Columbia unanimously adopted a 
policy resolution strongly endorsing H.R. 674. Indeed, the board 
expressed the conviction that the principle of H.R. 6774 should apply 
across the board to all agency proceedings which by law are subivct 
to notice and hearing. While there was no holding back of its sup- 
port of H.R. 6774, the directors of the association would prefer that 
this legislation be revised in accordance with H.R. 10657 primarily 
for sake of extending its application. 

5442860 
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_ The Cuatrman. If I may interrupt you there, we have not had th 
benefit of H.R. 10657. That is not before this committee. 

May I ask if the primary difference between the two is that HR 
6774 applies to the regulatory agencies, that is, what we refer to gs 
the major independent regulatory agencies, and H.R. 10657 is designed 
to be applicable across the board to all such Government agencies? 

Mr. Deate. That is correct, Mr. Chairman. 

The Cuairman. Is that the only difference ? 

Mr. Deate. That is right, aside from some language refinements jp 
the later bill. 

For the moment, let us consider the objective and content of HR. 
6774. The objective is quite direct: It is to secure and safeguard 
fair play in agency proceedings whenever they are comparable to 
proceedings in a court of law. The bill sets down the elementary 
concept that when decisions are supposed to be made solely and exely. 
sively on the record, they be made solely and exclusively on the record, 

With the exception of a modest, but necessary provision granting 
an agency certain discretion—this provision will be taken up later— 
H.R. 6774 does not expand or change the kind of decision which js 
supposed to be made on the record. Rather, it secures against sham 
proceedings where hearings are held and records are made as re. 
quired by law, but where the decisions, though possibly nominally 
based on the record, are influenced by off the record presentations 
by or on behalf of a party in interest. The routine of hearings and 
records then becomes window dressing for the pretense that there has 
been procedural due process. H.R. 6774 is directed against this sort 
of legal shenanigan. 

It was noted that the bill would allow an agency certain discretion 
to designate a particular proceeding as coming within the require- 
ment that the decision thereon should be based on the hearing record 
only. The purpose of this provision is to overcome a problem that is 
really one of definition more than anything else. 

Thus. a rulemaking proceeding might sometimes be the sort of pro- 
ceeding where in fairness to the parties concerned and to the end of 
sound administration of justice the decision ought to be made on the 
record alone. In such a case, the agency may so stipulate and the 
limitation of the term “adjudications” is overcome. 

There is another related provision of H.R. 6774 which deserves our 
attention now. It is the commonsense recuirement that the notice 
of hearing in each agency proc*eeding shall state whether or not the 
proceeding is subject to the provisions of the act. Under this re 
quirement everyone will be posted on the rules of the game at the 
outset of each proceeding. There will be no occasion to become con- 
fused about whether or rot it is proper to make off the record repre- 
sentations about a pending agency matter to an agency decision- 
maker. The notice of the hearing will spell out the answer in black 
and white. 

There is frequently present the rick of overcorrecting and thereby 
compounding the original problem. This is certainly so in the cas 
at hand. For while ex parte communications are undesirable in some 
circumstances of agencv activities, thev are a practical necessi*v 
other circumstances. Perhaps one of the strongest fertures of HR. 
6774 is that it recognizes the existence of these two different sets of 
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circumstances, pe does not attempt to enforce its decision on the rec- 
t to both. 

Sete contrary, the bill specifies that the concept has no applica- 
tion in agency actions which are administrative or executive in char- 
acter, in administrative rulings or interpretations not subject to no- 
tice for hearing, in investigations, and in rulemaking proceedings, 
unless otherwise decided by the agency. Much of the strength of 
HR. 6774 rests in this sensible restraint. It does not overreach. 

Now, whom does the bill affect and what are its sanctions ¢ First, 
the bill affects the agency decisionmakers and, secondly, it affects any- 
one who might communicate with them with the intent to influence 
their consideration of or decision in a proceeding covered by the bill. 

Advertising to the more refined language of H.R. 10657, which 

arallels the earlier language of H.R. 6774, the bill provides that it 
shall be unlawful for any agency member or hearing officer who pre- 
sides over or participates in the decision or conduct of a proceeding 
within its coverage to permit, entertain, or consider, any ex parte inter- 
view, argument, or communication pertaining to his consideration or 
decision of such proceeding, except in circumstances authorized by 
law, or to receive any communication without promptly disclosing the 
same, as required by the bill. me 

The disclosure section of the bill simply provides that when an ex 
parte communication as defined above has been received, a statement 
of its contents and surrounding circumstances shall be placed in the 
record by the agency member or hearing officer to whom the ex parte 
communication was directed and notice thereof shall be given to all 
parties in the proceedings. Furthermore, until the ex parte communi- 
cation is duly admitted into evidence, it shall not be considered in the 
proceeding. Le a 

The sanction for this provision is twofold : 

1. Failure of the agency member or hearing examiner to make 
the required disclosure may be cause for his disqualification, cen- 
sure suspension or removal from office; and 

2. Willful violation shall be subject to fine or imprisonment, or 
both. 

With respect to those who would initiate improper ex parte com- 
munications, the bill has this to say, again drawing on the more refined 
language of H.R. 10657, which parallels the earlier language of H.R. 
6774, it shall be unlawful after a proceeding subject to the act has been 
noticed for hearing for any person with intent to influence considera- 
tion or decision thereon to communicate ex parte with any agency 
member or hearing officer concerning the proceeding while it is pend- 
ing before the agency except in circumstances authorized by law or 
upon reasonable notice to all parties of record. 

Again, the sanction is twofold: 

1. A willful violation is subject to fine or imprisonment, or 
both; and 

2. Violation by any party to the proceeding or by anyone acting 
for or in his behalf shall be good cause in the agency’s discretion 
for disqualification of such party in that proceeding. 


ob much by way of describing the objective and content of H.R. 








882 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


the hearing record, off the record communications should be banned, | 
and since it takes two to engage in such improprieties—the influengy | 
and the influencee—sanctions should cover both. 

Furthermore, by enforcing disclosure of ex parte communicatioy | 
H.R. 6774 would tend to discourage them from the beginning, }; 
addition, there can be no objection to bringing out in the Open any 
innocent ex parte representations; on the other hand, when such cop, 
munications are designed to influence at a back-door level, they ought 
to be barred. ie 

There is no question about the need for remedial legislation, First 
consider the findings of your Legislative Oversight Subcommittee, }} 
is evident from your subcommittee’s own work that all is not sweet. 
ness and light in agency proceedings and practice, and that som 
buttresses are needed to bolster the fair play concept of decision 
the hearing record in particular types of proceedings. Secondly, the 
lawyers who practice before the agencies recognize, through their bg 
associations, that firm action is called for for the sake of improving 
and safeguarding fair play procedures. 

In passing, it is noted that the bar has recognized that some better 
house-cleaning arrangements are necessary in its own profession and 
has solicited congressional aid to obtain these arrangements through 
its sponsorship and support of H.R. 7052, entitled the Federal Ad. 
ministrative Practice Act. 

Title LV of this bill is devoted primarily to standards of conduct for 
all representatives in agency proceedings and to means of enforce. 
ment thereof. These standards include the subject of improper er 
parte communications. The bar itself, in other words, is not satisfied 
that its own disciplines can meet the problem which we are talking 
about. It is likewise convinced, by the experience of its members, 
that the agencies cannot be expected to deal effectively with the sub- 
ject matter of H.R. 6774 without congressional guidance and suppor. 

Indeed, a case might be made out to show that the difficulties and 
scandals which your Subcommittee on Legislative Oversight wu: 
covered in its recent studies are in part the responsibility of con- | 
gressional inaction and congressional indifference. Inadequate lav | 
invites confusion. 

There is ever a question of uniformity of application. Should the 
concept of H.R. 6774 be applied to the six agencies noted in the bil 
in view of the differences of their activities? The legitimacy of this 
question is often clouded by the diehard advocates of the status qu 
who repeat over and over again that they agree with you in principle, 
but that your proposed new rules will not fit their situation, The 
truth is that their practice might not accommodate the proposed proce 
dure here. And that is just the point: Their practice ought to le 
changed. a 

In the case at hand, it is difficult to see how the proposition can 
properly be challenged, namely, that when the law requires decisiots 
to be made on the record ex parte communications should be banned. 

There is nothing here which proposes to extend the principle of 
decision on the record to new situations other than those which al 
agency in its discretion may decide upon. At the same time, ex 
is full recognition that in some agencies the decision on the reco? 
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uirement is more frequent than in others because of the nature of 
the business. The insistence here is that when a decision is supposed 
to be on the record, there be no flim-flam, no back-door communication. 
The universality of this concept seems self-evident. __ 

Along the same lines, the Bar Association of the District of Colum- 
bia believes that the principle of H.R. 6774 should be extended beyond 
six agencies to a governmentwide basis. 

Nevertheless, it strongly supports H.R. 6774 for two reasons: (1) 
It is a step in the right direction; and (2) the legislation might well 
magnetize other agency and departmental proceedings within its 
orbit once the legislation becomes sufficiently energized. 

Finally, the point has been made many times before that for the 
sake of public confidence in agency proceedings remedial legislation 
is urgently needed. However, very little has been said about public 
confidence in the investigatory process of Congress and in the legis- 
lative process. Orn . 

Your Subcommittee on Legislative Oversight has been in existence 
now for more than 3 years. It has earnestly addressed itself to numer- 
ous problems inherent in Government by agencies. It has been quick 
tomake exposures of human frailties and venalities. And on accounts 
of its sensational revelations, it has had its share of publicity and 
headlines. 

It may be supposed that all of the subcommittee’s work is orientated 
to some legislative purpose. For certainly the subcommittee’s studies 
and exposures are not ends in themselves. They are justified only 
if they serve legislative objectives. And in the present instance, this 
means recommending and pressing for necesary legislation to over- 
come weaknesses in agency proceedings which it has uncovered. It 
means exercising legislative leadership. 

It issubmitted that it is high time for your committee to be getting 
on with and settling upon a legislative program covering agency pro- 
ceedings and that when it does move forward to the arena of the floor 
of the House of Representatives, it should be championing the case 
of H.R. 6774. 

There is no reason why your committee should leave one wondering 
why it has never accomplished anything in this Congress in terms 
of constructive legislation in the field of agency proceedings after its 
subcommittee spent so much time in the field uncovering so much that 
was wrong. 

I thank you. 

The Cuairman. Mr. Deale, we thank you very much for your pres- 
entation and your testimony on behalf of the Bar Association of the 
District of Columbia. 

Mr. O’Brien, have you any questions ? 

Mr. O’Brien. I have one question, Mr. Chairman. 

Would you say, Mr. Deale, that a substantial amount of the legal 
work before the regulatory agencies is done by attorneys who are 
members of the Bar Association of the District of Columbia? 

Mr. Deate. I am sure that a substantial amount of the work is done 
by members of the Bar Association of the District of Columbia. I 
am sure of that, Mr. O’Brien. 

Mr. O’Brien. Then it would be safe to assume that what you say 
here today is the view of a great many of the attorneys who have had 
the greatest experience in conducting cases before these agencies ? 
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Mr. Deate. I believe that is a fair conclusion, sir. 

Mr. O’Brien. Thank you. 

The Cuarrman. Mr. Younger? 

Mr. Youncer. I have no questions. I want to thank Mr. Deale fo 
his addition to this work. 

Mr. Deate. Thank you, sir. 

The CHarrman. Mr. Glenn ? 

Mr. GLENN. No questions, Mr. Chairman. 

The CHarrman. Mr. Keith? 

Mr. Kerrn. I have no questions. 

The Cuarrman. Mr. Nelsen ? 

Mr. Netsen. I have no questions, Mr. Chairman; thank you. 

The Cuarrman. Mr. Deale, I assume from the consideration yoy 
have given these problems in the last 19 months, as you mentioned 
and again I say that your appearance and participation in hearings 
and your presentation to the committee is very helpful and the com. 
mittee appreciates the contributions you have made representing your 
own organization—you have given a great deal of attention to HR 
4800. 

Mr. Deate. Our study embraced H.R. 4800. 

The Cuarrman. As a matter of fact, when you get down to the crux 
of the proposal, not discussing the language contained in these pro. 
posals, it is a fact that they endeavor to reach the same objective; js 
that not true? 

Mr. Drate. Strengthening standards of conduct in agency proceed- 
ings, it seems to me, Mr. Chairman, is the objective of both bills; yes, 
sir. 

The Cuarrman. Both bills carry, of course, standards for proceed- 
ings. Both bills carry criminal sanctions. 

Do you not think when you consider problems that carry criminal 
sanctions, that we have to be very careful to pinpoint specifically just 
what the sanctions are to be appiled to? 

Mr. Derate. Yes, sir, Mr. Chairman, when you talk about criminal 
sanctions you should precisely define the crime. That is a basic idea 
of our criminal process. 

The Cuarrman. And that is very necessary with this, because even 
in this problem it is very difficult, sometimes, to pinpoint a partic 
ular action. 

Mr. Deare. That is correct, Mr. Chairman. The problem some- 
times, as I tried to suggest, is one more of definition than anything 
else. Yet we have to live with the idea of defining what should be 
criminal. 

The Carman. When we consider these provisions in either of the 
bills, where the criminal sanctions would anplv, we find there is 4 
marked similarity in both H.R. 4800 and H.R. 6774. 

Mr. Drate. Yes, sir. 

The Cuarrman. So it seems to me that if that is the case, we havea 
vehicle to work on toward accomplishing something definite in this 
field. That is what I have been trying to get to now for all of these 
weeks and months. 

I agree with your emphasis in the closing part of your statement, 
on page 9, that the legislative purpose should be and is the first obiee- 
tive of the committee; that it is time we got on to doing something 
definitive in this field. 
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Just in case there may be some implication or criticism intended 
or otherwise in your remarks, and recognizing, as you have so well 
emphasized, the importance of bringing about action, do you agree 
that it is a very complicated, a very sensitive, and a very difficult 

roblem ¢ : 

Mr. Deate. Mr. Chairman, there is no problem of getting sympathy 
on that score. It is a most difficult problem and it is complicated. 
It is complex because you have so many different interests represented 
and interested in this subject and pulling in different directions. It 
is difficult. | 

The Coarrman. That being true, do you not think that it is highly 
necessary that the committee use caution and not take hasty action, 
but take time, as it has, in an effort to fully develop the program into 
the kind of program that would strengthen these processes ? 

Mr. Deate. Mr. Chairman, there is no doubt that the committee 
must take the time and the care to develop remedial legislation, and 
that this does require time, energy and care. There is no question 
about that. That is quite clear. 

The Cuarrman. I wanted the record to show that your comments 
with reference to what could very well be considered a criticism of the 
committee not having done something already, which may very well 
be appropriately made, but at the same time I want to also remind 
you that our committee made its report to the House on January 3, 
1959, and I want to remind you that on February 19, 1959, I intro- 
duced H.R. 4800. 

I want to also remind you that I appeared before your own District 
Bar Association. I appeared before the FCC Practitioners Bar Asso- 
ciation, and I also at that time threw this out to all of them to con- 
sider, to chew on, to criticize, to analyze, and bring back to our com- 
mittee recommendations. 

I likewise appeared before the American Bar Association at its 
annual meeting in Miami last August at which time I did the same 
thing. 

I wish to compliment the American Bar Association. You came 
back—that is, the association—and suggested that I introduce for 
you H.R. 6774, which I did, gladly, on April 29, 1959. 

Mr. Deate. That is correct, Mr. Chairman. 

The Cuarrman. I mention this record and background to show you 
that the committee has had this matter before the American people, 
the practitioners, governmental agencies, the public, regulated indus- 
tries, and so forth, for consideration during this period of time. I do 
not apologize at all for not having accomplished something definite 
as yet. 

I have deliberately tried to be cautious, careful, and patient, but 
Tam determined, as chairman of this committee, and with other mem- 
bers of this committee, to bring about some action during this Con- 
gress. That is the reason we are pressing for these hearings to be 
concluded and the record to be made, and to make it very clear that 
this committee is determined to bring about some needed action, but 
we do not want to do something that would interfere, or that would 
not be practical, that would not operate in accordance with our regula- 
tory tradition and for the best interests of all concerned. 
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Mr. Deate. Mr. Chairman, our point of view is primarily one of 
looking forward, and not looking backward. We are looking for. 
ward, hopefully, that your committee will do just that. 

The point of looking backward to the past, that is finished. The 
point is let us look forward, and look forward to the accomplishmen; 
which you speak of. That is the point, sir. 

The Cuarrman. I join you in that objective, and I shall continye 
to press for that goal to the best of my ability. 

I know that I speak for almost everyone on this committee, that we 
have the same feeling and objective. 

Mr. Deatx. Mr. Chairman, speaking for the Bar Association of the 
District of Columbia, we certainly hope that you will feel free to cal] 
on us for whatever support we might give your committee to help it 
with its objective of constructive legislation concerning these matters, 

The Cuatrman. I wish to thank you, the American Bar and the 
District Bar, for the valuable contributions you are making in this 
area. 

A member of the staff—and, of course, we depend on our staff ip 
studying the intricacies of these legislative proposals, and what to do 
to carry out the policies—suggested this question : 

H.R. 6774, page 2, lines 6 to 8, gives the agencies discretionary 
authority to make proceedings subject to the standards of conduct, 

Do you think the Congress should indicate the factors and consider. 
ations that should guide the agencies in exercising this discretion? 

Mr. Deatze. Mr. Chairman, I think it could be helpful. I would 
suggest this idea, that Congress’ guidelines should not be exclusive, 
The reason I say that is the different circumstances that can arise in 
the various agency proceedings. Trying to define on an exclusive 
basis every particular circumstance when the proceedings should come 
under this bill would be impractical. 

Nevertheless, the idea of guidelines, so long as they are not on an 
exclusive basis and admit agency discretion, has a great deal of merit. 

The CuatrMan. There seems to me to be a danger that different 
agencies may reach vastly different results. 

Mr. Deate. Yes. 

Mr. Chairman, might this not be a reasonable sort of approach to 
the problem you are raising: to start out, let us say, on a broad basis, 
and certainly the principles of the bill are evident enough, and then 
see how it works. 

If, for example, one agency has an entirely different concept than 
that which the other agencies have, and perhaps than that which you 
think ought to prevail, then, might it not be time enough for your 
committee to take another look at the situation and to make further 
inquiries to the particular agency / ithay 

I think there is a virtue in this H.R. 6774 approach in that it 1s4 
relatively simple concept, and to the extent that that concept can be 
kept that way, there is greater chance that it would be susceptible to 
universal application. 

At the same time, there would be no reason why Congress might 
not set up some guidelines for the exercise of the subject discretion. 
My thought is that the guidelines should not handcuff the exercise 
of reasonable agency discretion. 
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The Cuarrman. Again, Mr. Deale, let me thank you on behalf of 

the committee for your testimony and your very fine help in this diffi- 
roblem. 

=< Deate. Thank you, Mr. Chairman. 

The CuairMAN. Would you also extend our thanks to the District 
Bar Association 4 

Mr. Deate. Thank you. 

The CHARMAN. The next witness will be Mr. F. Trowbridge vom 
Baur, Office of General Counsel of the Navy Department. 

Mr. vom Baur, we are glad to have you with us this morning, and we 
appreciate your taking the time to give the committee the benefit of 
your views regarding the problem. 


STATEMENT OF F. TROWBRIDGE VOM BAUR, OFFICE OF GENERAL 
COUNSEL, NAVY DEPARTMENT 


Mr. vom Baur. Thank you very much, Mr. Chairman. I appre- 
ciate the opportunity of being able to come back here again and appear 
before you. . 

I might say while I happen to be General Counsel of the Navy 
Department, I do not appear here this morning on behalf of the 
Navy, but only as an individual and pursuant to the invitation of 
the committee. 

The Cuarrman. Yes, and I want to recall for the record that you 
were very kind to join us in the panel when we had that very helpful 
and fine discussion last year. 

Mr. vom Baur. If 1 may, Mr. Chairman, I would like to express 
my own feeling of appreciation, that this committee should be com- 
mended for the very serious and thorough way in which it is approach- 
ing the many problems affecting the administrative processes in the 
Government, and particularly this problem of ex parte communica- 
tion. 

These problems are not simple, they are not easy. There have been 
serious, deep misunderstandings concerning them, which are still 
abroad in this country, and they are not problems which can be 
resolved literally or hastily. 

I think the careful, exhaustive way this committee has gone about 
it is, to my own taste, at least, highly desirable. 

With regard to this subject of ex parte communications, in par- 
ticular, as I testified before the Carroll subcommittee in the Senate, 
I do believe there is a very serious problem of education in making 
people realize the difference between what I call adversary adminis- 
trative proceedings on the one hand, and executive or ordinary ex- 
pediting the proceedings on the other. 

As you may remember, Senator Dirksen seemed to have some differ- 
ent views on that subject in the Senate, and this is just indicative of 
the misunderstandings which arise, the seriousness of the education 
problem, of making people realize that adversary administrative 
proceedings directly resemble adversary judicial proceedings and 
are wholly different from the other processes which go on in the 
Government. 

Going into my statement this morning, Mr. Chairman, I have been 
requested to testify on bills before your committee relating to ex 
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parte communications in adversary administrative proceedings | 
Jour bills are H.R. 6774 and H.R. 4800. A related bill js HR 
0657. a 

The related bill, 10657, although it is not before this committe 
officially, I daresay is being considered. We believe that perhg 
there are some concepts or language in that which might possibly 
be of additional interest to this committee. Y 

I should also, if I may, Mr. Chairman, like to call your attention to 
although I realize you probably already know it, an article which 
appeared in the Harvard Law Review for April, which arrived op 
my desk a day or two ago, beginning at page 1178 of the April 
Harvard Law Review—73 Harvard Law Review 1178. There js q 
proposed bill attached to that article which appears to have beep 
drafted with considerable care. 

I may say that I think this article gives strong support also to the 
general position of this committee and to your endeavors to solve 
this very troublesome problem. 

The Cuarrman. Thank you very much for calling it to our atten. 
tion. I have not had an opportunity to see it. Is it a lengthy article! 

Mr. vom Baour. Well, it is medium, shall we say, for the Harvard 
Review. It is a note rather than a feature article. I shall be happy 
to pass it up to you in the course of my appearance. 

The Cuarrman. Let us see it at this time and when we have an Op- 
portunity to look over it, if it appears appropriate and should be in. 
cluded in the record, we will do so, so we will have a record copy for 
the committee’s consideration. 

If it is voluminous and too lengthy, I do not think we can do so, 

Mr. vom Bavr. That, of course, I think I should leave to you, Mr. 
Chairman. I can give you the number of pages. It begins on page 
1178 and concludes on page 1199, about 21 pages. 

The Cuarrman. Very well; we will have it for reference in any 
event. 

Mr. vom Baur. If I may, Mr. Chairman, I should like to direct my 
testimony to general terms or general concepts of this bill rather than 
to specific language, because, to me, this is one of the most important 
problems which we have in the entire field of administrative law. 

The objective of these bills, as I understand them, is to protect the 
public and to provide a greater measure of fairness to the public in 
adversary administrative proceedings. 

Fairness is still a problem in administrative law. It is noteworthy, 
I think. that administrative law is a relatively new development in the 
Anglo-Saxon world of law which goes back only about 75 years, and 
that our large number of administrative proceedings still represent 
something in the nature of an innovation in our system of government, 
which contains many problems, including problems of fairness. 

On the one hand, the Federal judiciary has, over the decades, ac- 
quired the support of public confidence. But. ever since the 1930's, at 
least, administrative agencies have developed fairly serious problems 
in their relations with the public, and they do not appear to aie had 


the support of public confidence to the degree that the judiciary has. 

Part of the trouble has been caused by the slow pace of the agencies 
in adopting judicial standards for adversary administrative proceed- 
ings, although since the 1930’s a great deal of progress in that direction 
has been made. 
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I wrote an article dealing with that subject, which bears the title 
“The Impact of the Administrative Processes upon the Executive 
Branch of the Government,” appearing in 16 Federal Bar Journal 453. 


PROTECTION OF THE PUBLIC AGAINST EX PARTE INFLUENCE IN ADVERSARY 
ADMINISTRATIVE PROCEEDINGS 


A. What is ew parte influence? 

Like a judge in the courts vested with judicial power, the responsi- 
bility of the agency in an adversary administrative proceeding is to 
determine questions of fact, decide questions of law, and to apply statu- 
tory mandates. 

he adversary administrative proceedings themselves are required 
by law to be determined upon a written record, and I think it should 
be recognized that they are comparable to adversary judicial pro- 
ceedings. iil ae 

Also, it seems clear that administrative determinations are, or should 
be, determined on the basis of the applicable law and the evidence, 
and not on the basis of extralegal considerations of “influence.” 

At the present time, however, outside influence, extraneous to the 
law and evidence, can be brought to bear upon members of adminis- 
trative agencies charged with the responsibility of adjudicating these 
proceedings, through the medium of ex parte communications. 

Even though the lawyer representing a particular litigant has pro- 
ceeded in an orderly way by presenting evidence and argument on 
the record, in the presence of opposing counsel, the litigant himself, 
or someone representing him, has not infrequently made an “end run” 
around the counsel of record and the legal proceeding itself, through 
the medium of a private telephone call or meeting with a member 
of the agency charged with the responsibility of decision. 

In this way, the litigant or his undercover representative may pay 
a call on the agency member in his office, or chat with him at a social 
finction and, in effect, say to him: “Mr. Commissioner, please decide 
this case my way.” 

Being done in the complete absence of the party’s adversary, the 
most serious misrepresentations may be privately made where there 
isno fear of contradiction. 

In this way, favoritism and intrigue may become substituted for 
the orderly process of law. 

If we are to be realistic about this, and I recognize this is the 
more delicate aspect of the subject, it is noteworthy that Congress- 
men themselves have, in the past, been engaged in ex parte communi- 
cations with agency members on behalf of litigants. 

It is also noteworthy, however, that lawyers are prohibited by the 
Canons of Ethics of the American Bar Association from engaging 
mex parte communications with members of administrative tribunals. 
_ Imay say in 1954 I wrote an article on this subject which appeared 
in 21 D.C. Bar Journal, page 99, in which I thn took, as I take now, 
the square position that lawyers are prohibited by the canons of 
ethics from engaging in ex parte communications with members or 
adjudicators in administrative tribunals. 

_ Mr. Avery. How long is that particular article that you said was 
in the bar journal in 1954? 
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Mr. vom Bavr. It is about 10 small pages, to my recollection, | | 
do not believe I have a copy here. I shall be happy to send the coy, 
mittee one. 

Mr. Avery. I wonder if that can me received for the files of the Com. 
mittee, Mr. Chairman, and included in the record at the chairman 
discretion ? 

The Cuarrman. Yes. Do you have it? 

Mr. vom Baur. I have one, sir, in our library, and I shall be happy 
to obtain a copy for you. 

The Cuarrman. If you obtain a copy, and submit it to us, we yij 
receive it for the files. We will have an opportunity to go over it an 
then we will determine whether or not it should be included jn thy 
record, but we would in any event have it for reference files, 

Mr. vom Baur. I shall be happy to send you a copy. 

Mr. Kerru. Mr. Chairman 

The Cuatrman. Mr. Keith? 

Mr. Kerrn. I am very much interested in the observation the wit. 





ness just made concerning the prohibition by the canons of ethics of | 





the American Bar Association as regards engaging in ex parte com. | 


munications with members of administrative tribunals. 


What action does the bar association take when some member of the | 


bar violates this code of ethics? 
Mr. vom Baur. That is a very good question, Mr. Keith. What has 
happened is this: that opinion No. 20 of the then Professional Ethies 


and Grievance Committee of the American Bar Association, which | 
was issued on January 23, 1930, and which is reprinted in the opinions | 


of the ABA Committee on Professional Ethics and Grievances at 
page 94, the volume issued in 1957, states categorically, as I recall it, 
that the canons of ethics apply in proceedings before administrative 
tribunals equally with proceedings in court. 

It is from that that I argue that, therefore, they apply with regard 
to ex parte communications. But I have in mind directly that thes 
sanons absolutely forbid an ex parte communication with a Federal 
judge, and I feel that by this opinion that, therefore, an ex parte com: 
munication with an adjudicator in an administrative proceeding is 
likewise prohibited. 

The problem is that this opinion has not received any attention of 
any magnitude. It is there in the books. I tried to raise all the ruckus 
I could about it, but I do not believe I raised very much. I do not 
believe there has been much attention called to it. I do not know of 
a single case personally, although there may be instances, where there 
has ever been a complaint to the American Bar Association with 
regard to violations of this canon. 

Mr. Kerru. Is that because they sort of protect members of their 


own fraternity? Why is it, for example, that in what has been re | 


ported in the press with reference to Mr. Cochran and Mr. Kuyken- 
dall, all the criticism is leveled toward Mr, Kuykendall and his as 
sociates? None is leveled, apparently, toward Mr. Cochran. Wher 
is the bar association in this instance ? 

Mr. vom Baur. I am not familiar with any proceedings which have 
taken place before any bar association in this specific instance. 
would like to answer by saying that in my opinion it is the system 
which is wrong. 
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Until recently, at least, until the Sangamon Valley case, perhaps, 
I think it has generally been considered to be fair game for people 
to go in and talk-to members of administrative agencies privately 
with these ex parte communications. : 

As I say, this has been the general feeling that has been in the air. 
Despite the prohibition in the canons, the trouble is that there has not 
heen enough attention directed to it and the general feeling is that 
it is something you could get away with if you wanted to do it. 

Mr. Kerru. I am sorry to hear you want to make that part of the 
record, that the general opinion has been to try and get away with it 
if vou ean. That, I believe, is the opinion that the public has, I am 
sorry that the bar association has not tried to correct this within 
their own society. 

Mr. vom Baur. Let me say, Mr. Keith, that as I understand it, the 
offenders, if I may call them that, are certainly not all lawyers. 
There are many people who are laymen who engaged in these con- 
tacts. Very frankly, what has often been the case according to what 
[have heard is that you have a lawyer, counsel of record in the pro- 
ceedings, and then some other character, often a layman, makes the 
end run into the Commission. I do not really believe that you can 
blame the bar for this practice. 

Mr. Youncer. Will the gentleman yield for a question? 

Mr. Kerrn. Yes. 

Mr. Youncer. Under the canons of the American Bar Association, 
do they discriminate between a lawyer merely practicing law and 
serving a client or a lawyer who is a lobbyist, a registered lobbyist, 
serving a group of clients ¢ 

Mr. vom Baur. Mr. Younger, the canons of ethics apply across the 
board to all members of the American Bar Association. The canons 
are directed to certain types of activity. When the canons were 
drawn in 1908 they related mostly, I think, to proceedings in court. 

There are some other subjects in the canons, but most of them are 
directed to judicial proceedings. As I say, by this opinion of the 
American Bar, these canons were also related to administrative pro- 
ceedings. 

Mr. Avery. Will the gentleman yield for a question ? 

Mr. Kerrn. Yes. 

Mr. Avery. I am sure you can understand that we are all nonlaw- 
yers asking these questions at this particular time. 

To pursue that further, do the canons draw a distinction between 
the counsel of record, as far as ex parte contacts with the adminis- 
trative officer, and any other counsel 

Mr. vom Baur. No, sir; they do not. The canons categorically 
poms ex parte communications with a judge in the courts by any 
awyer, whether he is counsel of record or not. 

Now, if I may continue, it is clear, I think, Mr. Chairman and gentle- 
men of the committee, that no lawyer would dare to approach a 
Federal judge privately and, in the absence of his opponent, insinuate 
to him that a particular case should be decided his way for some 
privately expressed reason. 

Indeed, any Federal judge to whom such an approach was made 
would be likely to refer the matter immediately to the grievance 
=— of the local bar association, or an appropriate district 
attorney. 
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B. Ex parte communications relating to adversary administrating 
proceedings should be positively prohibited 


The same result should apply before administrative agencies, Ad 
versary administrative proceedings, just like adversary judicial “sd 
ceedings, should be decided on the basis of the law and evidenes | 
the record, rather than on the basis of private conversations, ex als 
communications, secret or outside influences, intrigue, and favoritism 

Indeed, ex parte communications in an adversary administrative 
eae should be positively prohibited ; and the only way they can 

@ positively prohibited in the Federal sphere is for Congress itself 
to prohibit them. Thus, it seems to me that this is a clear responsi- 
bility of the Congress, and that Congress should look this problem 
squarely in the eye and dispose of it. 

In addition, the flat prohibition against ex parte communications 
in adversary administrative proceedings which should be enacted by 
Congress should be sweeping and comprehensive and, if I may say go 
should prohibit ex parte communications by Congressmen and other 
officials as well as by private citizens. 

There is no point in prohibiting private communications by up. 
official representatives ih litigant if he can get a Congressman or 
other official to interfere privately for him. In addition, I think the 
Congress itself should squarely face the fact that intercession by a 
Member of Congress anywhere has a tremendous impact, 

Even a telephone call by a Member of Congress to an administrative 
agency, subtle or informal though it may be, carries overtones and 
may have an enormous impact on the recipient’s thinking. And if the 
particular Congressman happens to be a member of the Appropria- 
tions Committee dealing with appropriations for the particular 
agency, or investigating its affairs, the impact of such a communi- 
cation by the Congressman need only be left to the imagination. 

That concludes my statement. I shall be happy to answer any ques- 
tions you or your associates may have. 

The CrratrRMAN. Thank you very much, Mr. vom Baur. 

Mr. O’Brien ? 

Mr. O’Brien. No questions. 

The CHarrmMan. Mr. Younger? 

Mr. Youncer. I have no questions. 

The CuatrmMan. Mr. Avery? 

Mr. Avery. Mr. vom Baur, I think your statement is exceedingly 
clear, and I want to congratulate you on it. I think you have said 
directly a lot of things that some other witnesses have inferred but 
did not want to put on the record as clearly as you did. 

T can think of one question. We have had some discussion during 
these hearings upon the so-called status reports. Would you construea 
status report via telephone to carry any implications with it, other 
than just a responsive answer to the inquiry made relative to the status 
of a proceeding ? 

Mr. vom Baur. I would answer that no, Mr. Avery. I would say 
that if the requirement of the status report is coupled with a positive 
prohibition against these ex parte communications, that you would be 
very apt to get verv few communications of that character, partic 
ularlv if there are criminal penalties. 

AsT said, I do not think we ought to beat around the bush about this 
I think they should be positively prohibited. Secondly, if that is done, 
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and there is a communication, nevertheless, there should be a status 
report, I do not see any particular problem with preparing a status 
report or putting it in the file. 

think also a great deal of attention would be attracted to any such 
status report and people would tend to sort of want to keep hands off 
of things. It would serve as a warning. I think very few others 
would take place. 

To be very direct to you, sir, I feel that if there should be enacted by 
the Congress a positive prohibition against these ex parte communi- 
cations, there would be very few of them; a few would occur that 
would take place by accident, and the status report would tend to be a 
warning against others in the future. 

If I can add one other thing in answer to your question, the Federal 
courts, and I think the State courts generally, each have a very im- 

rtant official connected with them. That is the clerk of the court. 
He is usually a lawyer. He knows all the proceedings, and the pro- 
cedure, and the background. He knows how the court operates. He 
knows this subject extremely well. He is the court’s public relations 
officer, you might say. 

Litigants and members of the public do not talk directly to the 
judge. They do not go in to the judge and say, “How is this case 
coming along?” They do not do that. The judge is removed, in a 
dignified and impartial position. 

They go to the clerk and ask when the case is coming up, where 
are the papers filed, an so forth. In my opinion, these agencies 
should maintain a kind of public official like that, call him a public 
information officer, so that the litigants, their counsel, and anybody 
else will not have a direct approach to the person who is making the 
derision. 

He should be removed. He should be ina purely impartial position. 
This theory that I am making would be advanced if these agencies 
wonld arpoint and maintain such a public information officer. 

Mr. Avery. I understand that and I am inclined to agree with you. 
I was not quite clear whether you thought a request for a status re- 
port should become a part of. the permanent record or not. 

Mr. vom Baur. I would say absolutely. This stuff should be out in 
the open. If there is an ex parte communication, by accident or 
otherwise, it should positively be out in the open. 

Mr. Avery. I am using the word “ex parte.” I thought you said 
you would not construe a status report as ex parte intervention. 

Mr. vom Baur. Perhaps I am not clear as to what you mean, sir, 
by a status report. 

Mr. Avery. In my connotation, it would simply be a request by a 
Member of Congress—we will use that at this point since that is what 
Iam referring to—where a Member of Congress, in perfectly good 
faith, in response to a request by a constituent, would confer with an 
administrative agencv to find out what the status of a certain docket 
was. and that was all there was to the conversation. 

Would you construe that as carrying overtones of influence ? 

Mr. vom Baur. I misunderstood your previous question. May I be 
ab-olutelv frank with von, Mr. Avery? 

In the first place, if I can be absolutely frank with you and the 
other members of the committee, I do not believe that a litigant, rep- 
resented by counsel in one of these proceedings, should ask the inter- 
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vention of a Congressman. He has a lawyer who is perfectly capa- 
ble of finding out what the status of the proceeding is, and there jg no 
point, unless there is, to be frank about it, a desire to perhaps make 
his case appear to have a little better sponsorship than it would othep. 
wise, of bringing the Congressman into the act. 

I think, therefore, where he has a lawyer, he should not do it. Hg 
should simply go directly to the agency? Secondly, where the Cop. 
gressman, himself, has a reason, and I recognize that there may be 
occasions for this, I think it would be better for the Congressman to 
approach a public information officer in the agency rather than the 
person who is deciding the case. 

As I say, to be very frank with you, a Congressman in our (oy. 
ernment carries a great deal of weight, and a call from him does 
have an influence. 

The Cuarrman. Will the gentleman yield? 

Mr. Avery. Of course, Mr. Chairman. 

The Cuarrman. Mr. vom Baur, would you not say that in reference 
to seeking information which is appropriate, that discretion should 
be the proper guide in connection with such inquiry ? 

Mr. vom Baour. Yes, sir. 

The Cuatrman. Do you not feel that we have to be perfectly prac. 
tical about it, to not cross lines, but yet to perform a public service? 

Mr. vom Baur. Yes, and there is a dividing line on this, Mr. Chair- 
man, with these adversary administrative proceedings. 

The CuatrMan. Do you not also think that good, reasonable, honest 
judgment should be used ? 

Mr. vom Baur. Yes, and to be very frank, Mr. Chairman, I think, 
and this is my own opinion, Congressmen should keep out of these ad- 
ministrative adversary proceedings. 

The CratrmMan. I agree with you as to the merits and the issues of 
a case, but I think we have to understand that there is a public service 
which Members of Congress like any other public officials perform for 
the public. 

If you have a case that has been hanging fire down there in one of 
these agencies 6, 8, or 10 years, and they cannot do anything about 
it, or you have a case involved where there is an important public 
interest involved, and there is no way of getting it set down before a 
hearing examiner for hearing, and there is a continuous delay, where 
the Member of Congress or other public official does not try to inject 
himself into the merits of the case at all, it is my viewpoint that it is 
a public service performed if a Member of Congress or other public 
servant makes an inquiry about it as to why isn’t the public being 
served, why is no action taken / 

Mr. vom Baur. Mr. Chairman, I do not believe at the present time 
any Member of Congress would address such an inquiry to a judge of 
the Federal courts. 

The Cuatrman. As a matter of fact, you do not have the same 
situation existing in the Federal courts. 

Mr. vom Baur. If I may address myself to that, I would think that 
this Congress could perform a more useful service by trying to change 
the system which, if it does permit delays of 6 to 8 years, I am not sure 
that it does, but if it does, I would think that this committee could 
investigate the system which brings about such a result, rather than to 
mix into individual cases. 
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In all fairness, if I am going to be frank and realistic, as I think 
[ should, I do not think Congressmen or anybody else should mix 
into an adversary administrative proceeding. It carries too many 
overtones. 

The CuarrMaNn. I would agree with you wholeheartedly as to what 
the final decision might be or as to the merits of the issues involved. 
But I have been wanting to say this somewhere during the course 
of the hearings, and I might as well say it here: that I am not sure, 
as one Member of Congress, that I want to assume the total responsi- 
bility of any and all such inquiries to be brought to this committee. 

During the last couple of years, or a little more, you would be 
surprised at how many Members of the Congress have brought their 
problems to me, and my constituency has gotten pretty wise in these 
matters because of the fear that they have, and justifiably so, that 
they might approach an agency in a way that would not be appro- 
priate. a 

I want to say I can testify to the fact that the Members of Congress 
are highly conscious of this thing. You just follow my office for a 
couple or three days and you will find out. They are afraid to ap- 
proach them in many instances because they think that maybe they 
do not know just what the proper aproach is, and they want to be sure 
toask someone who they think knows how to do it for them. It isa 
pretty big burden on one Member of Congress. I will say that. 

Mr. vom Baur. Could I address myself to that point? 

The American Bar Association Section on Administrative Law in 
which I have been active has long been concerned, I think, about this 
general problem, and they have made two recommendations over the 
years which have not gotten anywhere, but which I should like to 
mention briefly as having some merit. 

The first is that there be set up in the executive branch of the Gov- 
ernment an independent Office of Administrative Procedure, embodied 
in §. 600, and there is a companion bill in the House, and that there 
also be set up in Congress a continuing Committee on Administrative 
Procedure, with the thought that complaints—and I recognize there 
are many complaints because this is a new and growing area—could 
go to such a congressional] committee and, in turn, such congressional 
committee could deal with the independent Office of Administrative 
Procedure which, without any suggestion of mixing into a particular 
case, could try to improve the system and see that the complaints are 
handled on a broad-gage basis. 

The Cuarmman. Mr. Avery. 

Mr, Avery. Mr. vom Baur, did you address yourself specifically 
to section 103 in H.R. 48002 TI did not observe a direct reference to 
that. Your testimony touched more on ex parte contact. 

Mr. vom Baur. Mr. Avery, I have tried to confine my remarks to 
general concepts and general principles. The problem of draftsman- 
ship involved in this is substantial. I was a member of the Peck 
committee of the American Bar Association, whose work resulted 
in H.R, 6774, and there are so many nuts and bolts involved in the 
drafting that I have tried to keep away from it. 

Mr. Avery. I see. Thank you. 

That is all, Mr. Chairman. 

The Cuamman. Mr. Keith? 
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Mr. Kerrn. You state on page 4: 


Any Federal judge to whom an ex parte approach was made, would be likely 
to refer the matter immediately to the grievance committee of the loca] bar 
association or an appropriate district attorney. 

Do you feel that a Federal agency commissioner who was similar] 
approached should turn to the grievance committee of the bar an. 
ciation ¢ 

Mr. vom Bavr. Frankly, Mr. Keith, if I were the agency member 
I would do it. The trouble is this is not adequately understood 
throughout the world generally. 

Mr. Keirn. Do you feel that Mr. Kuykendall should have done 
so in that case ? 

Mr. vom Baur. I am not familiar enough with the particular facts 
in that case. Again, as I said before, gentlemen, it is the system 
which is wrong, because the system gives the impression, at least 
that these things may go on. 

The burden of my song is to ask you gentlemen to change the system 
so as to categorically and positively prohibit it. 

Mr. Kerru. Would you say that a Commissioner receiving a phone 
call followed by a visit, in which an ex parte conversation pertinent 
to matters before the Commission was had, should cause the Com- 
missioner to bring the matter to the attention of the local bar asso- 
ciation grievance committee ? 

Mr. vom Bavr. It is very hard for me to pass judgment on what 
other people have done, Mr. Keith. As I say, I have been perhaps 
steeped in this particular subject now for 6 years, since 1954, and I 
would do it, but my understanding is different from that of most 
other people. 

Mr. Kerrn. Thank you. 

T have no further questions. 

The Cuatrman. Again, in behalf of the committee, thank you 
verv much. Weappreciate your appearance. 

We think we are making an exceedingly fine record on this subject, 
and I think anyone who is interested in the problem will consult the 
record we are making and will be advised as to just what would be 
permitted and what would be prohibited. 

As was discussed yesterday, whatever is prohibited should be pro- 
hibited in a firm way. 

Thank you very much for your contribution. 

Mr. vom Baur. Thank you, Mr. Chairman. 

The Cramman. At this point we will insert in the record the re- 
ports on the two bills of the Bureau of the Budget and the Civil 
Service Commission. 

(The reports follow :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D.C., March }, 1960. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHarrMan: This will acknowledge your requests for reports 
on HR. 4800, the Independent Regulatory Agencies Act of 1959 and FLR, 6774, 
the Agency Hearing Standard of Conduct Act. 

The Bureau of the Budget would, of course, favor the enactment of legis- 
lation which would have the effect of improving Federal laws relating to con- 
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flicts of interest, improper influence and related matters. H.R. 6774 deals with 
the subject of ex parte communications. While we would favor any measure 
which has for its objective the elimination of improper influence, we would 
defer to the agencies directly affected as to the specific provisions of the bill. 
HR. 4800 eontains, among other provisions, various provisions relating to 
ethical standards and conflicts of interest. Since these bills would apply to 
only six regulatory agencies, the question arises as to whether a broader ap- 
proach to the problem of ethical conduct in the Government would not be more 
appropriate and adequate. In this connection, you are no doubt aware that 
the House Committee on the Judiciary is now considering bills which would 
have general applicability to the executive branch, Furthermore, the New 
York City bar association has completed an exhaustive study of the entire sub- 
ject of conflicts of interest and a legislative proposal carrying out its recom- 
mendations has been introduced as H.R. 10575. : 

We believe that the most careful consideration should be given to any legisla- 
tion proposed in this area. While it is of the utmost importance that the 
conduct of Federal employees be above reproach and that deviations be dealt 
with promptly and effectively, any legislation developed must, of course, be 
pased on the premise that employees are generally honest and that, therefore, 
dishonesty and corruption are the rare exception. Great care must be exer- 
cised to insure that in legislating to control exceptional cases, legitimate activi- 
ties are not prohibited or the actions of present or former Government em- 
ployees unnecessarily restricted. 

Sincerely yours, 
PHILLIP S. HuGHEs, 
Assistant Director for Legislative Reference. 


CriviL SERVICE COMMISSION, 
Washington, D.C., March 14, 1960. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. Harris: This is in reply to your letters of February 23, 1959, and 
February 22, 1960, requesting the Commission’s views on H.R. 4800, a bill to 
amend the Communications Act of 1934, the Federal Aviation Act of 1958 (with 
respect to the Civil Aeronautics Board), the Federal Power Act, the Federal 
Trade Commission Act, the Interstate Commerce Act, and the Securities Ex- 
change Act of 1934, to strengthen the independence and effectiveness, and in- 
crease the confidence of the public in the efficient, fair, and independent opera- 
tion, of the regulatory agencies which administer such provisions of law, and 
for other “urnoses, and H.R. 6774, a bill to amend the Communications Act of 
1934, the Federal Aviation Act of 1958 (with respect to the Civil Aeronautics 
Board), the Federal Power Act, the Federal Trade Commission Act, the Inter- 
state Commerce Act, and the Securities Exchange Act of 1934, to establish 
standards of conduct for agency hearing proceedings of record. 

The Commission has an official interest only in these sections of H.R. 4800 


‘relating to improper conduct of members and employees of the Commissions and 


Board covered by the bill—sections 103 and 114 of new title T-A of the Com- 
munications Act of 1934, section 223 of new title II-A of the Federal Aviation 
Act of 1958, section 103 of new part I-A of the Federal Power Act, section 203 
of new title II of the Federal Trade Commission Act, section 103 of new part 
I-A of the Interstate Commerce Act, and section 103 of new title I-A of the 
Securities Exchange Act of 1934. 

These sections would uniformly amend the acts cited and would declare it 
improper conduct for a person to attempt to influence the agency by unethical 
means, for an employee to have business transactions with those having pecu- 
niary interests in matters before the agency, for an employee to accept anything 
of value from those having pecuniary interests before the agency, for an employee 
to use confidential information for personal profit, for an employee to fail to re- 
strict his personal business affairs so as to avoid conflicts of interest, or for an 
employee to act in any official matter in which he has a personal interest in- 
compatible with unbiased exercise of official judgment. 

The sections also make it improper conduct for former members of the Com- 
missions and Board to appear in a representative capacity before his former 
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agency for 2 years after termination or for any former employee for q 2-year 
period after termination to appear before the agency “in a representative 
capacity in connection with any matter involving a subject matter directly cop. 
nected with which such person was employed or performed duty * * *” 

The agencies would be authorized by the cited sections to prescribe regula- 
tions for enforcement of the sections and to establish procedures for acting op 
complaints. The agencies would be authorized to issue reprimands and take 
other disciplinary action. 

The Civil Service Commission believes that further statutory regulation of 
conflict of interest is needed and agrees completely with the purposes of these 
sections. The Commission is of the opinion, however, that such legislation 
should encompass all agencies of the executive branch, should include revisions 
of the present conflict-of-interest statutes to make them consistent, and should 
place coordinating and regulatory authority in the President. The Commission 
favors legislation with the general approach and scope of H.R. 2156, H.R, 24 
and H.R. 10575. 

If your committee should decide to proceed further with this bill, we woula 
like to discuss with members of your staff certain language which we belieye 
would have unintended results and some provisions which we believe are yn. 
necessarily restrictive. 

We are advised that the Bureau of the Budget has no objection to the sup. 
mission of this report. 

By direction of the Commission : 

Sincerely yours, 


dT, 


Rocer W. Jones, Chairman. 


The CuatrmMan. This concludes the hearings. Without objection, 
we will include at this point in the record a statement of Mr. Harry 
QO. Mathews on behalf of the National Industrial Traffic League, ° 

(The statement referred to follows :) 


STATEMENT OF HARRY ©. MATHEWS ON BEHALF OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


H.R. 4800 AND H.R. 6774 


My name is Harry O. Mathews and I am the general traffic manager of Armour 
& Co. at Chicago, Ill. I am also chairman of the Legislative Committee of the 
National Industrial Traffic League which is a nationwide organization of ship- 
pers and users of all forms of transportation, having hundreds of members in 
almost every State of the Union and including among its membership numerous 
chambers of commerce and other associations representing in turn their own 
members. 

The league has a special committee on administrative procedure and legal 
services. That committee made a careful and thorough study of the provisions 
of H.R. 4800 and H.R. 6774 and reported thereon to the league membership 
assembled in annual meeting in November 1959. Pursuant to the action of the 
membership at that meeting, I am authorized and directed to make this state- 
ment in opposition to certain provisions of the two bills. 


H.R. 6774 


This bill would establish standards of conduct for agency hearing proceedings 
of record; to that end it deals separately with six named agencies. My com- 
ments are directed to section 5 of the bill which contains all of the provisions 
relating to the Interstate Commerce Commission, and which would amend section 
17 of the Interstate Commerce Act by adding new paragraphs (13) through (16). 
The new paragraphs contain detailed provisions with respect to ex parte com- 
munications in certain proceedings before the Commission; they provide for 
making all such communications a matter of record, whether oral or written. 
Penalties are imposed for improper communications. 

The league is in sympathy with the purposes of the bill but believes the partic: 
ular provisions of it to be unnecessary and inappropriate to the Interstate Com- 
merce Commission and harmful in effect; the matter can and should be ade- 
quately treated in the agency’s own rules and codes of ethics. 

The league would favor legislation authorizing and directing each regulatory 
agency to adopt and enforce the code of ethics specifically applicable to pro- 
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ceedings before it. The Interstate Commerce Commission already has such a 
code and the code deals broadly with the subject of improper ex parte commu- 
nications. Appendix A to the “General Rules of Practice of the Interstate Com- 
merce Commission,” entitled “Canons of Ethics,” provides as follows: 

“g Private communications with the Commission.—In the disposition of con- 
tested proceedings brought under the Interstate Commerce Act the Commission 
exercises quasi-legislative powers, but it is nevertheless acting in a quasi-judicial 
capacity. It is required to administer the act and to consider at all times the 
public interest beyond the mere interest of the particular litigants before it. 
To the extent that it acts in a quasi-judicial capacity, it is grossly improper for 
litigants, directly or through any counsel or representative, to communicate pri- 
vately with a Commissioner, examiner, or other representative of the Commis- 
sion about a pending cause, or to argue privately the merits thereof in the ab- 
sence of their adversaries or without notice to them. Practitioners at all times 
should scrupulously refrain in their communications to and discussions with 
the Commission and its staff from going beyond ex parte representations that 
are clearly proper in view of the administrative work of the Commission.” 

The quoted provisions are not without important and binding effect. The 
Commission exercises the power of disciplining members of its bar, who are 
subject to censure, suspension, or disbarment for failure to observe the code 
of ethics. Rule 13 of the “General Rules of Practice’ deals with such discip- 
linary action and specifically requires that— 

“All persons, whether or not admitted to practice under paragraph 9, must, 
in their representations before the Commission, conform to the code of ethics 
published by the Association of Interstate Commerce Commission Practitioners 
as of April 1, 1955, which code is reprinted in appendix A to this part.” 

The league opposes H.R. 6774 because it believes that the subject of ex parte 
communications is and should be best controlled by a code of ethics to be ad- 
ministered by the agency, as is done in the case of the Interstate Commerce 
Commission. 

The particular provisions of H.R. 6774 are bad for other reasons. For exam- 
ple, the prohibitions in paragraphs (13), (14), and (16) specify communications 
with an “agency member or hearing officer.”” This leaves wholly to conjecture 
the question of communications with employees or important staff personnel 
who are not members of the agency or hearing officers, yet upon whom there 
may be improper attempts to exert influence. 

The wording of proposed paragraph (14) would make it unlawful for agency 
personnel “to permit” or “receive” prohibited communications. Of course, no 
one can tell whether a communication is improper until he has seen it or heard 
it, unless all communications are to be prohibited. In this case, however, it is 
only communications “pertaining to his consideration or decision of such pro- 
ceeding” which are prohibited. It is therefore submitted that the language is 
inept, particularly in view of the provisions of proposed paragraph (15) for 
making such communications a matter of record in the public files of the agency. 

Finally, the bill is obscure in respect of the specification of those proceedings 
to which the prohibitions are to apply ; it would cause confusion and uncertainty. 
Paragraph (13) (a) relates to “agency hearing proceedings which are subject 
to notice and opportunity for hearing and required by law to be based upon a 
record” and it is specified that such proceedings shall include “(1) adjudica- 
tions; (2) hearings of record which by law are made subject to the procedure 
governing adjudications; and (3) those hearing proceedings which by the 
agency’s notice of hearing are made subject to the standards of conduct of this 
paragraph.” On the other hand, it is provided in subparagraph (b) that the 
requirements shall not apply to agency actions which are administrative or 
executive in character, to administrative rulings or interpretations not subject 
to notice and hearing, or to investigations and rulemaking proceedings. Finally, 
paragraphs (14) and (15) relate expressly to proceedings as thus specified in 
paragraph (13), whereas paragraph (16) relates to any “proceeding which is 
pending before the agency.” Not only are the various provisions uncertain, but 
paragraph (16) is too broad in prohibiting communications to influence a deci- 
sion in proceedings which may be wholly uncontested and of no interest to any 
party other than the communicant. 


H.R. 4800 


Title V of this bill affects the Interstate Commerce Commission and part 1 
thereof proposes a new part I-A to the Interstate Commerce Act relating to 
administrative safeguards. 
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As in the case of H.R. 6774, the league believes that standards of conduct fop 
agency proceedings should be according to the code of ethics specifically apphicg. 
ble to the agency. Many of the provisions of H.R. 4800 are already substan. 
tially contained in the canons of ethics of the Interstate Commerce Commission, 
or in present requirements of the Interstate Commerce Act. For example, pro. 
posed section 103 forbids any person to attempt to influence the vote of the 
Commission or any member or employee by improper means. The canons of 
ethics before the Interstate Commerce Commission provide as follows: 

“4. Attempts to ewert political influence on the Commission.—It is unethica} 
for a practitioner to attempt to sway the judgment of the Commission by propa: 
ganda, or by enlisting the influence or intercession of Members of the Congress 
or other public officers, or by threats of political or personal reprisal. 

“5. Attempts to exert personal influence on the Commission.—Marked attention 
and unusual hospitality on the part of a practitioner to a Commissioner, exam. 
iner, or other representative of the Commission, uncalled for and unwarranted 
by the personal relations of the parties, subject both to misconstruction of motive 
and should be avoided. A self-respecting independence in the discharge of duty, 
without denial or diminution of the courtesy and respect due the official station 
is the only proper foundation for cordial personal and official relations between 
Commission and practitioners.” 

Proposed section 103(b) (1) prohibits Commission members or employees from 
engaging in any other business for profit although this matter is already covered 
in the provisions of section 11, 17(3) and 205(i) of the Interstate Commerce Act, 
We are not aware of any supposed inadequacy in those provisions, or need for 
more detailed restrictions or statutory requirements. 

In proposed section 104 the bill prohibits ex parte communications in language 
which is too broad and would, if literally construed, cause a breakdown of proc- 
esses within the Commission. It is provided that “no person shall communicate, 
orally or by writing, with any member or employee of the Commission concerning 
the issues, merits, or disposition of any proceeding before the Commission.” The 
language is too broad in that it would apply to communications among employees 
and members of the Commission although such communications are absolutely 
necessary to the performance of the Commission’s functions. 

Section 104 is too broad for the further reason that it applies to communica- 
tions regarding the issues and disposition of a proceeding as well as the merits, 
The language used would seem to prohibit necessary procedural communica- 
tions. It would, for example, apply to the processing of applications for tem- 
porary authority under section 210a of the Interstate Commerce Act although 
it is necessary to the Commission’s performance of its duties that it act upon ex 
parte representations by telephone or telegraph. 

For reasons stated, the league does not favor either the proposed bills and 
urges that the provisions relating to the Interstate Commerce Commission shall 
not be enacted. 


(The following material was also submitted for the record :) 
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STATEMENT OF WILLIAM LEIGHTON IN SUPPORT OF H.R. 4800 anv H.R. 6774, 
86TH CONGRESS 


Mr. Chairman and members of the Committee on Interstate and Foreign Com- 
merce, my name is William Leighton and I live in New York City. I respectfully 
submit my views and suggestions on these bills on the basis of practical and 
personal experience with the Securities and Exchange Commission (SEC). This 
experience has been reported by the SEC to the Congress in its 22d annual report 
for fiscal 1956, at table 16. Events that have occurred since that time have con- 
vinced me that the Congress is well advised in considering the enactment of these 
bills but that certain of their provisions should be strengthened in order to turn 
them into workable laws. 

It is my basic feeling that the sections of the bills as they affect the SEC should 
be tied in with the Securities Acts Amendments of 1959, which your hardworking 
committee has considered in extensive public hearings last year. My suggestions 
are submitted with those amendments in mind and I am also familiar with the 
Senate hearings on the amendments. 
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“PROCEEDING” 


As proposed by H.R. 4800, page 63, line 21, defines a “proceeding” as one in- 
volving adjudication, i.e., “agency process for the formulation of an order” (sec. 
2(d), Administrative Procedure Act of 1946). 


Suggestion 
Insert a subparagraph (c) immediately following line 9, page 66, as follows: 
“(e) A proceeding involving either— — ' ; 
“(i) the administrative determination of the status of any issuer, security 
or person for the purpose of any act administered by the SEC; or 
“(ii) the administrative interpretation of any law or the formation of 
any conclusion of law in any proceeding whether or not such proceeding 
constitues agency action committeed by law to agency discretion; or 
“(iii) the exercise of primary jurisdiction and administrative finality 
upon the petition for relief or the complaint or application of any person.” 


Reason for suggestion 

A more subtle form of improper influence being exercised on the SEC is that 
of inducing it to formulate “administrative interpretations” of the securities 
statutes without the interested parties being given any opportunity to be heard. 
This results in such “interpretations” not being certified to the reviewing court. 
Your committee has recognized the existence of this problem in its statement 
of policy (app. B, p. 48, Interim Report No. 1258). 

Briefly, “judicial review of administrative orders is limited to determining 
whether ‘errors of law’ have been committed and the court of review exhausts 
its power when it lays bare a misconception of law and compels correction.” 
Scripps Howard Radio v. F.C.C., 316 U.S. 4. [Emphasis supplied.] But the prob- 
lem does not arise with errors or misconceptions of law are certified to the re- 
viewing court by the SHC as part of the record. The problem appears where in- 
fluence or other improper acts bear upon these “administrative interpretations.” 
As the experience of your witness shows, there is no procedure for compelling 
the SEC to observe its own lofty canons of ethics, which it has reported to the 
Congress in its 24th annual report, table 30. 


Case history 

In Leighton v. SEC, (221 F. 2d 91 (1955) ), your witness sought judicial re- 
view of the SEC’s refusal to investigate and regulate the issuance of travelers 
checks by American Express Co. The court of appeals found itself without 
jurisdiction to review the refusal. At that time (January 1955), the SEC as- 
sured the court, in its brief, that “no agency action (had) been taken which is 
subject to court review by virtue of the Administrative Procedure Act of 1946 
or otherwise.” However, the SEC did reach an “administrative interpretation” 
of the Securities Act as applied to American Express but that fact was not 
certified by it to the court. It was revealed in November 1956 to the Senate 
Committee on Banking and Currency in connection with that committee’s con- 
sideration of S. 1451 (H.R. 7026) of the 85th Congress. As communicated to that 
committee “SEC has also reached an administrative interpretation that trav- 
eler’s checks issued by American Express Co. are not “securities” within the in- 
tent of the Congress in enacting the Securities Act of 1933.” 

This duplicity was not without cause. In late 1956 the SEC’s Chairman was 
J. Sinclair Armstrong, who was also a member of the SEC in 1955. Barely 2 
years later, Mr. Armstrong “found” himself appointed executive vice president 
of the U.S. Trust Co. of New York by a board of trustees-directors comprising 
three persons directly connected with American Express including the president 
of American Express himself, Ralph T. Reed. Was this appointment the re- 
ward for Mr. Armstrong’s steering of the travelers checks question through 
SEC machinery in such a way as to insure the directors’ continuing money re- 
wards from the lack of SEC regulation? Would Mr. Armstrong’s appointment 
have been voted by these directors had the SEC certified to the reviewing court 
of appeals its “administrative interpretation” that favored American Express? 
To put it differently, would Mr. Armstrong have “found” employment with 
Alleghany Corp, or any of its subsidiaries, had he stated his availability after 
the SKC’s arbitrary, capricious and harassing actions respecting Alleghany? 
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DEFERRED PAYOLA 


H.R. 4800, section 103(b), page 67, would ban certain improper acts by men. 
bers or employees of the SEC. In the absence of a limitation period, is it to pp 
assumed by the courts that such acts are banned forever and that SEC members 
and employees are forever forbidden to accept employment, etc., under 103(p); 

The above-cited case history demonstrates that there is such a thing ag “de. 
ferred payola,” i.e., favors that are granted long after the member or employee 
has ceased being employed but resulting from such member or emplyoee’s action 
on behalf of the person granting the favor. In the case of American Express 
the favor granted to Mr. Armstrong appears to have been under consideration 
within 1 year after his resignation from the SKC. The appointment was voted 
on December 4, 1958, and became effective as of January 2, 1959. This means 
that Mr. Armstrong was being considered for the post for part of 1958, This 
is less than 2 years after the matter of American Express was finally dispogeg 
of by the SEC in a manner that is favorable to the company directors, 


“COMPLAINT” 


As proposed by H.R. 4800, section 103(d), page 68, would have the sg 
establish procedures for considering and acting on complaints. 


Suggestion 

Section 103 should require that all dispositions by the SEC of complaints 
brought pursuant to paragraph (d) should be by judicially reviewable order 
adjudicated in accordance with the Administrative Procedure Act of 1946, 
Reason for suggestion 


ogy 


Jomplaints” may now be submitted to the SEC under section 20(a) of the 
Securities Act of 1933 but the agency has succeeded in nullifying the provision 
to suit the interests of the particular issuer that may happen to have enough 
influence over its members. Since the Court of Appeals for the District of 
Columbia Circuit (Leighton v. S.E.C., supra) and for the first circuit (Crooker 
v. S.E.C., 161 F. 2d 944) have deemed themselves without jurisdiction to review 
agency action by the SEC under section 20(a) of the 1933 act, the question be- 
comes one of policy: should the SEC's disposition of complaints under H.R. 4800 
as well as under section 20(a) be by judicially reviewable order or should the 
matter be left to the agency’s discretion? 

Since the policy of H.R. 4800 is to “guard against the exertion of improper 
influence,” page 64, section 101(a) (1), the implementation of such policy should 
not be left to the unbounded discretion of the SEC. The likelihood of judicial 
review of SEC disposition by order under 103(d), if provided by the bill, would 
prompt the agency to proceed in accordance with the Administrative Procedure 
Act and thus would render judicial review unnecessary in most cases. The SEC 
is loathe to lose cases in court as is amply demonstrated by the Allegany episode, 
But as the two examples below will show, the policy of the Congress may be 
come frustrated by a maze of legal maneuvers in which the SEC excels provided 
there is no judicial review. 

Example 1.—Contrast SEC’s actions respecting Alleghany and American Ex- 
press Co. 

The SEC’s position regarding Alleghany was not sustained by the Supreme 
Court in Alleghany Corp. v. Breswick & Co. (353 U.S. 151 (1956)). This oe- 
eurred even though the SEC had made extensive findings of fact concerning 
Alleghany’s status under the Investment Company Act of 1940 (Investment 
Company Act Release 2446). Because of that legal defeat, the SEC sought to 
persuade your committee that the Supreme Court’s decision was wrong on the 
merits and that corrective legislation should be enacted that would bring Alle- 
ghany’s investment business under SEC jurisdiction. Thus, as to Alleghany, 
the SEC did not acquiesce in the “self-executing exception” as defined by sec- 
tion 3(c) (9) of the Investment Company Act of 1940. 

In sharp contrast the SEC has determined the status of American Express 
under the Investment Company Act without any hearing, finding of fact or con 
clusion of law. It has done so following an “investigation” which is instituted 
pursuant to the application for relief filed with it by your witness, such appll- 
cation requesting the SEC’s participation as amicus curiae in a lawsuit brought 
by your witness to determine the status of American Express under that and 
other acts of Congress. In arbitrarily denying the relief sought, the SEC did 
not even state that it had “concluded” that American Express was engaged in 
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some business other than that of investing, owning, or holding securities. But 
on October 22, 1956, long after that lawsuit was settled, the SEC did advise your 
witness that— os 

“The Investment Company Act of 1940 contains provisions, including section 
3(b) (1), which provide exceptions or exemptions for companies and do not 
in themselves require any formal administrative hearing or order by the Com- 
mission with respect to the exceptions or exemptions provided. Under these 
circumstances the Commission has held no hearing and has made no findings, 
nor is it required to do so. * * *” 

Therefore, the “self-execution” philosophy applies to American Express but 
not to Alleghany, according to the SEC. The difference lies, of course, in the 
fact that Mr. Armstrong had no employment possibilities with Alleghany but 
did have a very real one with an affiliate of American Express, U.S. Trust Co. 
of New York. And the interests of U.S. Trust (like those of other banks) re- 
quire that American Express continue in its present undetermined and unregu- 
lated status, ie., neither a bank covered by the Banking Act of 1933 (12 U.S.C. 
378), nor an investment company under the Investment Company Act of 1940. 
If the status of American Express were challenged by the SEC, the immediate 
practical effect would be a stoppage of the issuance and redemption, in inter- 
state commerce, or its travelers checks. This would result in a loss of potential 
profits to U.S. Trust and other banks. Thus the SEC’s “failure to act” against 
American Express insured U.S. Trust against such loss and Mr. Armstrong ap- 
pears to have reaped the rewards for this type of judicially not reviewable 
“agency action.” 

Evample 2.—The case of American depositary receipts registered under the 
Securities Exchange Act of 1934 for trading on the New York Stock Exchange. 

In January 1957, J. P. Morgan, Ine., a member bank of the Federal Reserve 
System, filed a registration statement, i.e. applied for an SEC license, for the 
issuance by Morgan of American depositary receipts (ADR’s) of Montecatini, 
a leading Italian mining and chemical company. The counsel to the issue and 
to Morgan had stated that such ADR’s will represent valid contractual obliga- 
tions of Morgan as depositary. Since Morgan comes under the jurisdiction of 
the Board of Governors of the Federal Reserve System (FRB) pursuant to the 
Federal Reserve Act, your witness, as any prudent investor, sought the SEC’s 
position regarding the omission from the then pending registration statement 
of any indication that the FRB had approved of Morgan’s entering into such 
contractual obligations in view of the provisions of the Banking Act of 1933 
(12 U.S.C. 378), and the Edge Act, section 25(a) of the Federal Reserve Act 
(12 U.S.C. 611-631). 

Without as much as inquiring of the FRB’s position in the matter, the SEC’s 
Division of Corporation Finance “ruled” upon the impact of the Banking Act 
on Morgan’s proposed license and “determined” that act, along with the Edge 
Act, to be inapplicable as to Morgan and others similarly situated. The SEC 
did so even though the Congress has conferred upon the FRB jurisdiction under 
these acts. 

Now, in the Alleghany case, the SEC had wisely refrained from expressing 
any views as to the applicability of the Interstate Commerce Act to Alleghany 
and the Supreme Court so noted (353 U.S. 151, note 3). But in the J. P. Mor- 
gan and others case, the SEC made broad rulings under acts of Congress that 
it does not administer and granted Morgan and others licenses under the Securi- 
ties Exchange Act of 1934 that prejudice the rights of the holders of the ADR’s 
under the Banking Act of 1933 and the Edge Act, section 25(a) of the Federal 
Reserve Act. 

The future alone will show whether the SEC has granted these licenses with a 
view to insuring subsequent favors or employment to its members or employees. 
In the case of American Express it has taken your witness 3 years to sift the 
facts set forth in this statement. 


“PRIMARY JURISDICTION” 


Not proposed by H.R. 4800. 
Suggestion 


Add as subparagraph (7) immediately following subparagraph (6) of section 
101(a), p. 65, line 15 providing in substance: 

“(7 to provide for the fair and mandatory exercise of primary jurisdic- 

tion where a claim is originally cognizable in the courts and comes into play 
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whenever the enforcement of such claim requires the resolution of iggy, 
placed within the special competence of the Securities and Exchange Com 
mission.” ; 


Reason for suggestion 


The suggested addition is taken almost verbatim from the language of the 
Supreme Court’s opinion in United States v. Western Pacific R.R. Co., 352 Us 
59, 64 (1956). The Supreme Court there held the doctrine of “primary jurisdic. 
tion” applicable to the Interstate Commerce Commission following its decision jp 
Far East Conference v. United States, 342 U.S. 570 (1952). 


In spite of those decisions, the SEC has willfully ignored their tenets ang COD 


tinues to do so now. There is not now any procedure which a claimant may 
follow in order to bring about the SEC’s compliance with the doctrine. 4A variant 
may be found in such cases where the SEC has chosen to participate as amicus 
curiae following the request of the claimant. But as your witness has experi. 
enced, it is better not to request the SEC’s participation because its failure ty 
do so may be interpreted by the Court as an indication that the SEC supports 
the defendant’s position. 

Your witness respectfully suggests that the Congress either require that the 
SEC should comply with the doctrine of “primary jurisdiction” or otherwise ey. 
pressly declare the doctrine to be inapplicable to any proceeding involving the 
Federal securities statutes. 


MARCH 25, 1960, 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 
DeaR CHAIRMAN Harris: By telegram of March 10, 1960, you invited Harold 
P. Boss, a hearing examiner for the Interstate Commerce Commission, or repre. 


sentatives of his organization, to testify at hearings now being held before your | 


committee, concerning H.R. 4800 and H.R. 6774, the latter being entitled “A pil 


to amend * * * the Interstate Commerce Act * * * to establish standards of 


conduct for agency hearing proceedings of record.” 

In lieu of oral testimony on these bills the undersigned hearing examiners in 
the Bureau of Rates and Practices of the Interstate Commerce Commission, 
present herein some comments on these bills, which, we understand from Mr, 
W. E. Williamson, your committee clerk, will be acceptable. Mr. Boss, who 
acted as our spokesman on some past occasions, is absent on official business and, 
as we are informed, will not participate in your present hearings. 

We strongly favor in principle legislation of the kind proposed in these bills, 
In our opinion, however, H.R. 4800 is greatly preferable to H.R. 6774, for the 
reason that the latter would apply only to agency members and hearing officers 
of the ICC, while H.R. 4800 would broadly embrace ‘‘members and employees” 
of the ICC. 

In recent years the role of ICC hearing examiners in the decisionmaking 
process has been greatly narrowed, and reduced in stature and prestige. This 
is due primarily to the fact that today there are a far greater number of en- 
ployees who participate in the later stages of the decision process after the 
issuance of the hearing examiner’s proposed report. For example, in the Bu 
reau of Rates and Practices there are now 32 hearing examiners whose primary 
duties consist of presiding at hearings with limited authority and writing pro 
posed reports. In the same Bureau there are 37 attorney advisors, a director, 
and 2 assistant directors, 40 in all, who are principally or solely involved in the 
final decision process, and in addition there are one or more attorney advisors 
in each of the 11 Commisioners’ offices also participating in the process. Obvi- 
ously these 51 or more employees, who have the authority to reverse in whole 
or in part the report of the hearing officer should be subject to the same legis 
lative requirements intended “to insure the observance of proper ethical stand- 
ards.” Similarly there are employees in other Bureaus who from time to time 
are drawn into the decision in one way or another and should also be subiect to 
the same requirements. Typical of this group are the Bureau of Accounts and 
Cost Finding, the Bureau of Inquiry and Compliance, members of the Commis 
sion’s Suspension Board, the Fourth Section Board, etc. 

Commencing on February 7, 1960, and following there were news stories in 


the public press which we regarded as highly inaccurate and unjust, and which | 


| 
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constituted an unnecessary and objectionable reflection on the ethical conduct 
of hearing examiners at the ICC. Recognizing the public interest in such mat- 

pased on facts with which you are all too familiar, the 34 hearing examiners 
in this Bureau have voluntarily reaffirmed and pledged in writing their adher- 
ence to canons 32, 33, and 34 of the Canons of Judicial Ethics adopted by the 
American Bar Association. Canon 32 reads as follows: 


“GIFTS AND FAVORS 


“4 judge should not accept any presents or favors from litigants, or from 
lawyers practising before him or from others whose interests are likely to be 
submitted to him for judgment.” 

This canon, we believe, is considerably more restrictive than section 103(b) (2) 
of H.R. 4800 under which it would be recognized as improper for any member or 
employee of the ICC to “accept or solicit any money, gift, favor, unusual hos- 
pitality, loan, service, employment, or thing of value from any person, or repre- 
sentative of any person, who has a pecuniary interest in any proceeding or matter 
before the Commission and in connection with which the member or employee 
has any duty to perform.” 

We submit that consideration might well be given to the possibility of strength- 
ening this provision. The words “unusual hospitality” could seldom be applied 
to specific situations without generating argument as to the meaning of un- 
usual, Your own records contain numerous illustrations of this fact. In our 
view, the word unusual might well be omitted. Furthermore, the restriction 
in canon 32, supra, is against all persons whose interests are factually before 
the agency members as well as those whose interests are likely to be sub- 
mitted to the agency. The provisions of H.R. 4800 would only come into play 
while a matter is actually before the Commission. 

By section 101(a)(5) of H.R. 4800 it would be declared necessary to take 
action “to provide for greater assumption of personal responsibility, by mem- 
bers of such agencies, for the preparation of agency opinions.” We consider 
this feature of the bill highly desirable for two reasons: (1) It would tend to 
minimize the existing duplication of report writing and review work in formulat- 
ing the final Commission decisions, and (2) it would require the agency mem- 
bers to assume some personal, individual responsibility for particular decisions, 
thereby overcoming to some extent criticism that Commission decisions are 
unduly institutionalized. It is observed that section 511 of H.R. 4800 properly 
amends section 17 of the Interstate Commerce Act to give effect to section 
101, supra. 

It will be recalled that the enactment of the Administrative Procedure Act 
in 1946 to a considerable extent was intended to remedy defects found by 
the Attorney General’s Committee on Administrative Procedure. The following 
extracts from the final report of that Committee are considered pertinent here: 

“A major purpose of the Committee’s recommendations is to increase in most 
agencies, the effect of the hearing officer’s work in the decision of the case (p. 51). 


* * * * * * * 


“8, ELIMINATION OF REVIEW STAFFS AND APPELLATE DUTIES OF AGENCY HEADS 


“If limited as the Committee recommends, the process of review should rarely 
involved the heavy burden now assumed by many agencies. * * * 

“AS a consequence, many of the perplexing problems of assistance by sub- 
ordinate reviewers to the heads of the agency in deciding cases will disappear. 
Under the methods which the Committee now proposes, there should be little 
greater need by administrators for review attorneys than would exist among 
appellate judges. Like judges, however, each agency head may find it useful 
to have attached to his office one or more law clerks, or even more important 
we such as the “examiners” utilized by the Interstate Commerce Commis- 
sioners., 

“But these assistants should be aides and not substitutes, the heads of the 
agency should do personally what the heads purport to do. * * * But that review 
should be given by the officials charged with the responsibility for it, and the 
review so given should include a personal mastery of at least the portions of the 
records embraced within the exceptions” (p. 52). 
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In our opinion the maximum possible participation of Commissioners jp the 
review and drafting of reports would tend to improve the quality thereof. 
We thank you for the opportunity to offer the foregoing comments, 
Respectfully submitted. 
Oren Barber, Edward L. Boisseree, L. D. Dishman, L. J. P. Fichthory 
Howard Hosmer, W. J. Kane, T. R. Roper, W. D. McCloud, Ed. 
ward H. McMahan, R. J. Mittelbronn, T. Naftalin, W. W. Pec, 
Thomas Pyne, M. L. Boat. : 


ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS, 
Washington, D.C., April 13, 1969. 
Re H.R. 4800 and H.R. 6774. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, House Office Building, Washington, D.C. 


DEAR CONGRESSMAN Harris: Pursuant to the permission extended to the As. 
sociation of Interstate Commerce Commission Practitioners by your letter of 
March 17 to Mr. Thomas, chairman of our legislative committee, I am writing this 
letter with the request that it be incorporated in the printed record of your 
committee’s proceedings with respect to H.R. 4800 and H.R. 6774. 

On July 31, 1959, the following letter was addressed to the entire membership 
of the association: 

“JULY 31, 1959, 


“DEAR MEMBER: As you know, there are pending before both the House and 
Senate a number of bills which would prescribe a statutory code of ethics ap- 
plicable to practice before and dealings with the several Federal regulatory 
commissions including the Interstate Commerce Commission. s 

“It is expected that hearings will begin on these bills very shortly, and the 
executive committee believes it incumbent upon our association to state a posi- 
tion on this important subject. Accordingly, the executive committee has drafted 
a proposed resolution to express the views of the association, and it is sub- 
mitted herewith for your approval or disapproval. 

“By way of additional explanation it might be said the subject of ethics was 
a foremost consideration of the association when first organized some 31 years 
ago, and it is no less important to the membership now—especially so since the 
code of ethics of the Practitioners’ Association is the ethics of the Interstate 
Commerce Commission for its practitioners. It is the belief of our executive 
committee that each regulatory agency should be allowed to adopt a code of 
ethics particularly applicable to it. 

“The executive committee fully appreciates the Commission’s functions are 
largely legislative, and that its effectiveness could be seriously impaired if it 
were shackled with respect to its dealings with those who practice before it and 
the industries it regulates. 

“This resolution recognizes the desirability of all Federal regulatory agencies 
enforcing a code of ethics, and it places the association in the position of sup- 
porting legislation to that end, so long as the regulatory agencies are not to be 
crippled by inflexible statutes. 

“Tf you should disagree with the proposed resolution, the officers and executive 
committee would appreciate your writing in detail what position you think the 
association should take. 

“As hearings on some of these bills appear imminent, your prompt returns of 
the ballot will be appreciated. Please check the enclosed post card as indicated 
and drop it in the mail. 

“Very truly yours, 
“Mary LOUISE S. URMEY, 
“Haeecutive Secretary.” 


A proposed resolution enclosed with the above was as follows: 


“ASSOCIATION OF ICC PRACTITIONERS—PROPOSED RESOLUTION 


“Whereas there has been proposed in the 86th Congress of the United States 
certain legislation which would prescribe a statutory code of ethics applicable 
to practice before the various Federal regulatory agencies, including the Inter- 
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state Commerce Commission, and provide for penalties for violations thereof ; and 

“whereas this association adopted a code of ethics on October 30, 1930, and 
thereafter the Interstate Commerce Commission on September 15, 1942, adopted 
this code as its own and incorporated it in the General Rules of Practice; and 

“Whereas experience under said code of ethics has demonstrated that it has 
rovided an adequate and satisfactory means of governing conduct of those 
appearing before the Commission ; and : ; oe 

“Whereas it is the sense of the membership of this association that the prob- 
jem of ethics can best be handled by adoption by each Federal regulatory agency 
of a specific code of ethics adapted to its particular procedures and practice: 
Now, therefore, be it a — 

“Resolved by the Association of Interstate Commerce Commission Practition- 
ers, That the association favors enactment of legislation directing each regula- 
tory agency to adopt and enforce a code of ethics applicable to its proceedings. 
July 31, 1959.” 

‘This resolution was adopted by an affirmative vote of 2,313 members of the 
association, representing 98.7 percent of those voting, and represents the official 
position of the association in this matter. 

Sincerely yours, 
Sam H. Fuint, President. 


WELLINGTON FUND, 
Philadelphia, Pa., April 14, 1960. 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, House of Representa- 
tives, Washington, D.C. 

Dear Mr. Harris: This letter is submitted in connection with hearings being 
held by the House Interstate and Foreign Commerce Committee on H.R. 4800 
and H.R. 6774, pertaining to regulatory agencies. I am particularly interested 
in the impact of these bills upon the operations and procedures of the Securities 
and Exchange Commission. 

I am executive vice president of the Wellington Fund and Wellington Equity 
Fund, two management investment companies which are registered with the 
Securities and Exchange Commission under the Investment Company Act of 
1940. The Wellington Fund, on March 31, 1960, had assets of $1,013,971,000, 
held in 298,000 shareholder accounts. On the same date Wellington Equity Fund 
had assets of $43,012,009, held in 25,000 shareholder accounts. 

The Wellington Fund and the Wellington Equity Fund, as management invest- 
ment companies, are subject to SEC jurisdiction under two laws. Not only are 
they registrants under the Federal Investment Company Act, but the securities 
which they issue are registered with the SEC under the Securities Act of 1933. 
Both companies, aS open-end investment companies, are constantly offering their 
shares to the public, and thus as to both companies a Securities Act registration 
must constantly be in effect. 

I believe that regulation by the Securities and Exchange Commission of the 
investment company industry has been in the public interest. In my judgment 
the provisions of the Securities Act have been beneficial, not only to the public, 
but to the securities industry itself; they have, incidentally, had a particularized 
impact within the open-end investment company business. The law requires 
that every prospective investor in open-end investment company shares receive 
4 prospectus containing essential information concerning the company, its struc- 
ture, its policies, its investments, etc. This prospectus requirement does not, 
as a practical matter, obtain with respect to securities which are traded on 
listed exchanges or over the counter. 

The impact of the Investment Company Act is quite different from that of 
the Securities Act. Whereas the Securities Act requires disclosure of essential 
information concerning an issuer, the Investment Company Act is regulatory 
in nature. Thus, it spells out various requirements with respect to minimum 
capital, corporate structure, rights of shareholders, the delineation of policy 
in various particulars, affiliations of officers and directors, etc. This act, too, 
has in my judgment been beneficial to the publie and to the regulated companies. 
The Investment Company Act has required the existence of a framework within 
which investment judgment may be exercised fairly and in the interest of share- 
holders. It does not purport to regulate the exercise of investment discretion, 








908 INDEPENDENT REGULATORY AGENCIES LEGISLATION 


other than to require that it be exercised in accordance with the stated Policies 
of the investment company. 

As a result of che combination of Securities Act and Investment Company 
Act requirements, investment company activities have been carried on under the 
continuous supervision of the SEC. Investment company prospectuses must be 
cleared with SEC staff members, annual and quarterly reports must be filed, 
proxy statements must be filed, registration statements must be amended, and 
questions raised by SEC staff members with respect to any one of these must 
be satisfactorily answered if investment companies are to continue their Opera- 
tions. In addition, any sales literature used in connection with the offering 
of investment company shares must conform to principles set forth in a State. 
ment of policy developed by the Securities and Exchange Commission, and ep. 
forced by the National Association of Securities Dealers, with the cooperation 
of the SEC. 

Hence, the pattern of regulation, so far as investment companies are concerned 
is continuous and unending. Persons concerned with the administration of 
investment companies are constantly in communication with one or another of 
the staff divisions of the SEC, on matters which almost never have to do with 
adjudicatory proceedings. 

The volume of problems and of material which the staff of the Commission 
must process expeditiously is staggering. Much of it—and this is certainly true 
so far as materials affecting investment companies are concerned—requires 
explanation and discussion before a determination by the SEC staff is possible, 
Throughout its history the staff of the Commission has been most cooperative in 
discussing problems and possible problems with issuers, with representatives of 
issuers, and with members of the public. I am convinced, in fact, that one 
reason the Securities and Exchange Commission has been so successful in super- 
intending the activities of the securities markets has been its willingness to 
discuss problems and to work them out without invoking enforcement powers. 

I should say, at this stage, that the dedication to duty and the constant aware. 
ness of the public interest which have motivated members of the Securities and 
Exchange Commission and its staff provide, in my judgment, an exemplary 
pattern for all regulatory agencies. I have never had occasion to question the 
motives of any person associated with the Securities and Exchange Commission, 
nor, to my knowledge, has any other member of the investment company business, 

The willingness of the Securities and Exchange Commission and staff to dis- 
cuss problems with members of the regulatory industries has, I believe, been 
a vital factor in the efficient operation of the Commission. In recent years, 
it is true, the work undertaken by the Commission has been in such volume 
that there have been delays. I believe that these delays would have been more 
frequent and more extended if an informal pattern of consideration and dis- 
cussion had not become so firm a part of SEC operations. The SEC today is 
regulating a much busier securities market than in the past—a market which 
reflects, in considerable measure, the economic expansion of our Nation. The 
solution for the delays which currently occur in the processing of registration 
statements, etc., lies, in my opinion, in an expansion of the staff of the SEC 
to the point where it can once again process without undue delay the work 
submitted to it. 

It should be noted that the SEC cannot control or select the work which must 
be done; it must process those issues that come to it, irrespective of other work 
on hand. An expansion in the staff of the Commission is certainly the answer 
to delay, and it seems to me that it is important in the public interest. The 
SEC is in a certain sense a policing agency: in addition to its processing fune- 
tions it has enforcement functions. If it is to administer the statutes for which 
it is responsible, it must have the personnel to do the job. 

I have reveiwed H.R. 4800 and H.R. 6774, the two bills which I understand 
are presently being considered by the Committee on Interstate and Foreign 
Commerce. As they would apply to the Securities and Exchange Commission, 
both bills would prescribe rigid rules to prohibit improper attempts to com- 
municate in any way with persons in the SEC concerned with adjudicatory mat- 
ters. H.R. 4800. in additicn, spells out certain ethical concepts which are to 
become a part of the operational policy of the Commission. 

T subscribe, wholeheartedly, to the ethieal principles spelled out in HR. 
480%. I believe, however, that these principles have been, throughout mv ex- 
perience, accepted working precepts at the Securities and Exchange Commission. 
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[have only one serious reservation with respect to the provisions of both bills 
yerning proceedings, which I draw to your attention with the thought that 
oo r (a) the bills might be amended to meet the reservation; or (b) the 
eithe ittee report with respect to the bills, or either of them, might explain the 
carport of the bill or bills so clearly that the reservation which I present will be 


whe yast bulk of the Commission’s work, certainly in the area of investment 
companies, rarely involves formal proceedings of any nature. W hen there is a 
roceeding, it usually involves either an application for exemption from one of 
the provisions of the Investment Company Act, ora rulemaking matter. 

I believe that it is quite important that discussion and communication be- 
tween the SEC on the one hand, and members of the regulated industries and of 
the public on the other, should be encouraged to the optimum degree in the case 
of rulemaking, and in the case of exemption applications, which in my opinion 
partake of the nature of rulemaking. an 

I, also, of course, believe that discussion between Commission staff members 
and representatives of the regulated industry is indispensable in the course of 
the exercise by the Commission of its administrative functions under the Se- 
eurities Act and the Investment Company Act. This would include questions 
with respect to the content of registration statements, prospectuses, reports, ete. 

It is not clear to me whether, and if so to what extent, the proposed bills are 
intended to limit discussion and communication in proceedings other than those 
of an adjudicatory nature, and to provide such limitations otherwise in the 
normal course of Commission operations. If the bills are intended to limit free 
and informal discussion in these areas, in my judgment they should be amended. 
Just as the public interest requires a prohibition against ex parte communica- 
tions in the course of an enforcement procedure, it requires, in my judgment, 
full and complete discussion and the maximuia of interchange and communi- 
cation with respect to rulemaking and admir‘strative matters. 

Thus, I suggest that it be made clear, either in the bills themselves or in 
the committee report, that free and complete discussion between Commission 
representatives, and member of the requlated industry and the public, are de- 
sirable and are consistent with the ethical principles spelled out in H R. 4800, 
in the context of administrative and rulemaking activities of the Securities and 
Exchange Commission. 

Sincerely yours, 
JosePH FE. WetcnH, 
Executive Vice President. 


(Whereupon, at 11:45 a.m., the committee adjourned.) 


Xx 





